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Introduction. 


e HE Queſtion: which King'Zerry the 7% Kings 
Eighth did once put to' both the Uni- *7*=-%- 
verſities of this Realm, viz. An ali- 
quid Authoritats in hoc. Regno An- 
gliz Pontifics Romano de jure com- 
petat, pluſquam alti - cuicunque | Epiſ: 
copo Extero? being reſolved in the 
Negative, and that Reſolution rati- 
fied in the Convocation A». 1534- an Act. of Parliament 
paſſed'about two years after for the extingmſhing of that 
Papal Authoriry in this Realm. This ſucceeded: fo well 
in conſequence of what the Convocation: 4». 1530. had 
before acknowledged him, wiz. The Supreme Head on 
Earth of the Church of England, that that Supremacy 
was likewiſe after confirmed by A& of Parhament to 
him, his Heirs, and Succeſlours. This is that-Sapremacy 
here tenderly touch'd at in the firſt Chapter. of 'the-enſu- 
ing Abridgment , and without which. all that follows 
would be but inſignificant and disfigured Cyphers. When 
King Henry the Eighth was thus both Parliamentarily 
and.Synodically inveſted herewith, although it was with 
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The Introduftion. * 4 x. b. 


Vid. Hel. 
Cypr. Angl. 
Po bo 


In his Cajes 
of Conſcience, 


fol. 544- 


Lib. 3. cap.4. 


lib, 3. ch. 3. 


all the Privileges and Preheminences incident thereto, 
yet no more accrued to the Crown thereby, than was le- 
gally inherent in it before; yet in regard of the Uſur- 
pations, that in divers Kings Reigns had ſucceſſjvely in- 
vaded the Rights of the Crown in that moſt ſplendenc 
Jewel thargdt, another Convocagion ini An. 1533,(to give 
th on les on and” EIT IM 
macy ) promiſed him in verbo Sacerdotis, That they 
would not from thenceforth Aſſemble in any Convoca- 
tion or Synod without his Majeſties Writ, nor make any 
Canons or Conſlitutions without his Licenſe and conſent, 
nor execute the ſame untill they were Ratified under 
the Great Seal of Exg/and. All which was done with- 
out the leaſt dinfingion of any Archiepiſcopal - or Epiſ- 
copal Power; of, Prwileges in. the: free exerciſe of that 
Eccleſiaſtical Jurifdiftion which they anciently enjoyed. 
The whole of this deſign being onely to eject the Roman 
Pontifex, and annull his Uſurpation in a matter of that 


-, weighty confequence., to which the Crown vis un- 
© doubtedly entituled : And this onely in a way confonant 


to that Allegiance, which' every Subject without diſtin- 
tion owes'to' his lawfull Sovereign im all matters,' as well 
Ecelcſreſlicalas Civib,' within bis Majeſties Realms and 
Domintons whereby the Clergy as well as Laigybeing 
all Subje&ts alike , might be reduced not onely to thetr 
Primitive Obedience unto, but alfo to their Dependence 
on their own Sovereign in preterence to any Foreign Po- 
tentate whatever.—— That the Supreme. Civil Power is 
alſo. : Supreme Governour over all Perſons, and in all 
Ganſes Eccleſraſtical, s a Rule {ſays the Learned Biſhop 
Taylor Y of ſuch'great necefſity for the condutt of Con- 


ſeienge., as that 'it s the meaſure of determining all 


Queſtions concerning the Santtion of Obedience to all 
Eecleſraftical Laws, the duty of Biſhops and Prieſts to 
their Princes, the neceſſity of their paying Tribute, ' and 
diſcharging the burthens, and relieving the neceſſities 
of the Republick. It was never known (lay the ſame 
Authour)) i» the Primitive Church, that ever any Eccle- 


tol.500.nu 4+ faſtical Law did oblige the Cathol:ck Church ; unleſs. 


the 
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the Secular Prince did. eſtabliſþ-it., The Nicene Canons 
became Laws by the Reſcript of 'the Emperour Cox/tan- 
tine, ſays Sozomen. When the Council of Conſtantinople 
was finiſhed, the Fathers wrote to the Emperour Theo- 
doſrus,' and petitioned, 7/t Ediffo Pietatis tue confir- 
metur Synodi ſententia. The confirmation of the Canon 
and. Decrees of the great Council at Epheſus by the 
Emperour, is to be ſeen at the end of the Ads of the 
Synod, And Marcian the Emperour wrote to Paladius 
his Prefect a Letter, in which he teſtifies, that he made 
the Decrees of the Council of Chalcedon to become 
Laws, Ea gue de Chriſtiana fide & Sacerdotibus gui 
Chalcedone convenerunt, per noftra Precepta Statuta 
ſunt, &c. Thus alſo the Fathers of the Fitth General Sy- 
nod petitioned Fuſtinian to confirm and eſtabliſh their 
Canons into a Law. The ſame Prince alſo publiſhed a 
Novel, in which he commands Vim Legum obtinere Ec- 
clefiaſticos Canones a quatuor Synodis, Nicena Conſtan- 
tinopolitana, prima, Epheſlina prima & Chalcedonenſi 
ezpoſitos & confirmatos. Vid. Concil. Tolet. All which 
confirms it for a Truth, that even in the Primitive 
Church the rs in-matters Eccleſiaſtical was in the 
Supreme Secular Prince. 


Touching Archbiſhops, our Malmesbury confeſſes, that Archbiſhops, 
in the Ancienter times of the Britains it was unknown 44 Biſhops. 


where the Archbiſhoprick was : At the Council of Arles, 
An. 314. Silveſter the Pope is but plain Biſhop, as ap- 
pears by the Nomenclature of thoſe that were at that 
Council. The High Title of Archbiſhop was for a long 
time in uſe in the Eaſtern Church, before it came into 


the Weſt (a). For whereas our Beda tells us, That Au- (a) Spetm.in 
uſtine was Ordaincd Archbiſhop of the Engiifh Nation Archzologo. 


y Etherius Archbiſhop of Arles aforeſaid, he therein 
follows the mode of ſpeaking current in his own times : 
for Gregory the then Pope, in his-ſeveral Letters written 
to them, affords neither of them that Titk ; no, not 
when he beſtows the PaZ upon Augu/tine, and gives him 
the precedency and priority 1n rclpect of Luk 


B.ſhop 


Tork, and all (5) Bed.Ecc!. 
other Biſhops of Britain (5). Yet the incomparable Hiſt. 1.r.c.:7: 


4__________ The Introdullion. : 
Biſhop ©ſber affirms, that "they didnotquite deny Arch- 
biſhops among the Old Britarns, for he proves they had 
ſuch ; ) but that all Memorials were loſt , where Archi- 

(/)D.Uſeri epiſcopal or Patriarchal Seat reſided (c). For although 

_ _ London hath been for many Ages the Chiefeſt of 'Brz: 

""  fain, and was no [eſs than Lage years fince reputed e- 

(4) Ammian. Flis' Oppidum, 'and Auguſta (d); yet a Modern Writer of 

Hare, W. 4 preat Learning and Authority , would have 7ork as the 

more Ancient Metropolis of the Dioceſe of the Britains 

(e) Philip (e); and that not onely becauſe it was a Roman Colony 

Drew Which Lindon was not, as Onuphrins ( contrary to fo 

Diatrib. tr. great and _ Authority of Tacitus) doth affirm (Ff): 

Toy -—_ but alſo, tor that the Emperour's Palace , and Pretorium 

in Imperio likewiſe , Tribunal or Chief Seat of Judgment, was 

Romano. there ; whence by the old Hiſtorian Spartzanus it was 

(e) Spartian called Civitas by way of excellency (g). It muſt be 

n 2evero  acknowledg'd, that the very Original of things are to 

Gom. in An- us much clouded in obſcurity and uncertainty ? yet he 

2en-Þ- 93-06 that duly conſults Antiquity, will find, That what Ra- 

dulphus de Diceto writes touching the Ky rw of Epiſ- 
copacy and Archiepiſcopacy in Britain , ſeems to have 
the beſt Analogy with the truth, comparing one Anti- 
quary with another touching that Subject. This Ra- 
dulphus de Diceto was Dean of London, a very Ancient 

Hiſtorian, he wrote the Hiſtory of England, from 4.1147. 

to 1193. in a Book entituled Imagines Hifforiarum ; and 

in the Prologue to his Chronicle Abbreviations ſays, 

That Aug»/tine ( who by Pope Gregory was ſent- into 

England, An. 600.) after he had Converted Ethelbert 

King of Ment to the Chriſtian Faith, went in the year 

Goz to Arles, where he was Conſecrated Epiſcopus 

Amnlorum by Etherius Archbiſhop of that place; and 

being returned into Britain ſent Lavrentius the Preſ- 

byter, and Petrus the Monk to Pope Gregory, giving 
him an account of Britains being converted to the 

Faith, and himſelf made Biſhop thereof : Whereupon 

tle ſaid Gregory fent them back into England, and- with 

them ſeveral Divines to preach the Goſpel in this Ile, 
1mong which the Cltief were Me//itzs, Fuſtus, Pauli- 
YMS, 
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The Introduftion. | 5 
was, and Ruffinianus, by whom he alſo ſent the Pall to 
Auguſtine, and at the ſame time wrote him in what man- 
ner he ſhould Conſtitute Biſhops in Eng/and, and that in 
hec verba , viz. Per locos fingulos 12 Epiſcopos ordines, 
qui tue ſubjaceant ditioni , quatenus Lundonienſis Civi- 
tatis Epiſcopus ſemper in poſterum, a Synodo propria des+ 
beat Conſecrari, Fc. Ad Eboricum vero Civitatem te 
volumus Epiſcopum mittere, quem ipſe judicaveris Or- 
dinare. Ita duntaxat , ut fi eadem Civitas cum finiti- 
mis locis Verbum Dei receperit , ipſe quoque 12. Epiſco- 
pos ordinet, & Metropolitani honore fruatur. (Quem ta- 
men tue Fraternitatis volumus diſpofitioni ſubjacere. 

Poſt obitum vero tuum ita Epiſcopis quos ordinaverit 
prefit , ut Lundonienſis Epiſcopi nuſo modo ditioni ſub- 
Jaceat. Sit wero inter Lundoni & Eborice Civitaty 
Epiſcopos in poſterum honors iſta Diſtinitio , ut ipſe prior 
habeatur qui prius fuerit Ordinatus. Tua vero Frater- 
nitas Epiſcopos quos ordinaveris , qui wel per Epiſco- 
pum Eboracz fuerint Ordinati , Sacerdotes etiam totins 
Britannizz Subjettos habeat (hb). Afﬀter the receipt of (b)XHit.Argt. 
theſe Orders from Pope Gregory, the Biſhops of Britain gan? 
were conven'd to a Conference by Augu/tine , he having bre. Chron. 
firſt Ordained the faid Laurentius as his Suffragan , the ©$435436- 
faid Mel/itus Biſhop of London, and the ſaid Fuſtus 
Biſhop of Rocheſter : About which time King Ethelbert 
built St. Pauls Church London, or re-edified the fame (5) ©) Bedayz 
About this time alſo it was, viz. An, 608. that Pope Bo- * 
niface obtaind of the Emperour Phocas, That the 
Church of Rome ſhould be the Head of all other 
Churches, ( That of Conſtantinople having till then 
aſſumed that Title ) the which was after Decreed ſab 
Anathemate in a Council of 62 Biſhops. Afterwards the 
faid Laurentius, Mellitus, and Juſtus, became Arch- 
biſhops of Canterbury ſucceſlively, wiz. Lawrentius in 
An. 615. Mellitus in An. 622. and Fuſtus in An. 626. 
according to the computation of the ſaid Radulphus ; 
by the laſt of which Paulinus was Ordained Archbi- 
ſhop of Tork (& ), and to which Juſtus Pope Boni- (&) Bed. L 2. 

face wrote in hec werba, viz. Authoritati beati Petri ©” 

B pre- 
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precipientes firmamus , ut in Dorobernia Civitate ſem- 
per in poſterum Metropolitanus totius Britannize locus 
habeatur, onneſque Provincie Regni Anglorum pra- 
fati loci Metropolitana Ecclefig ſubjictantur. Again, 
the precedency of the See of Canterbury is recorded by 
the ſaid Rodolphus in theſe words, wiz. Sicut Cantia 
ſubjicitur Rome, quod ex ea fidem accepit, ita Eboricum 
fſubjicitur Cantuariz , que co Predicatores miſit. Sicut 
igitur ſedes Cantuariz prima fuit in fide, prima fit in 
honore. Aﬀer Juſtus, Honorius was made Archbiſhop 
of Canterbury, whom Panulinus conſecrated at Lin- 
coln; to whom FHonorius Pope wrote in bec vwerba, 
viz. Cum Dorobernenſis Antiſtes, vel Eboracenſis de 
hac vita. tranfterit, is qui ſupereſs habear poteſtatem 
Þt is reported alterum ordinandi. Bed. lib. 2. cap. 16, $i de Conſecratio- 
Fhat Frido- ;þus Archiepiſcoporum Cantuar. contrarium aliguid 
na 4 Saxon . dM : : 
was. the firſt 7mveneris in Authentico Libro , quam in hoc wolumine 
ngliſhArch- reperzatur , adquieſcam in omnibus. And in. the year 
= an, of 632. Pope Honorivs wrote unto Honorius Archbiſhop 
Canterbury of Canterbury in theſe words, viz. Tue Furiſdidtioni 
_ Sevent® (;BJici precipimus omnes Angliz Eccleſtas & Regiones , 
x7 y,about FO 
the year 656. © ut in Civitate Dorobernia Metropolitanus Locus & 
_—_ honor Archiepiſcopatus, & Caput omnium Eccleſiarum 
p» 84.tu. 3, Anglorum ſemper in poſterum ſervetur. 

That the Archiepiſcopal Seat at Tork 1s likewiſe of 
very great Antiquity, 1s evident by what is foremen- 
tioned touching Paulinxs Archbiſhop thereof above one 
Thouſand years ſince: Our learned Antiquary tells us, 
Ex Patriis Scriptoribus, That Tork was adorned with 
an Epiſcopal Seat by Conſtantins ; But if ſo, or if that 
be the truth which is recorded of Paulinus aforeſaid , 
how then could Fagarus, ſent hither by Pope Eluthe- 

(1) Anonym, 7745 to King Lucius , to gue the Chriſtian Religion, 
i de Ar- be ( as reported ) the firſt Archbiſhop thereof (7)? or 
cha, E- how could King Lacjas place there one 7heodofus, 
An. 1450, Which yet is alſo affirmed (#) Or how could Sampſon 
| mag under the ſame King be Biſhop of 7ark ? as appears by 
<< WY Godwin, who yet ſuſpects it, in regard that at the firſt 
entertainment of Chriſtianity among us, nor Hebrew, 
nor 
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nor Greek Names of the New Teſtament were ſo rife 
among the Britains; and indeed this Sampſon is more 
generally reſerved to ſome Apes after , till King Ar- 
thur's time. Thus the Original of things ( as afore- 
ſaid ) ſeems full of obſcurity and uncertainty ; yet it is 
moſt probable, that the firſt Biſhop of 7ork was not till 
Conſtantine's days; and we ſhall find this Biſhop at 
Arles , in the Council there held about the year 314. 
whither ( as himſelf writes in his Epiſtle to Chreſtus 


Biſhop of Syracuſe ( » )- he ſurnmoned ( to hear the (n) Euſeb, 
Cauſe of rhe Donatiſts) many Biſhops from divers 5 #ift 


places. In the laſt Edition of rhis Council, publiſhed by 
Jacobus Sermondus at Paris, among other  Subſcripti- 
ons thereunto, you have out of Britain theſe follow- 


10. C. $. 


Pag. 9. 


ing , viz. Eborius Epiſcopus , de Civitate Eboracenſ1 , See the ad- 


Previncia Britannia. Reſtitutus Epiſcopus, de Civitate - 4 


Selden, 
Eutichii 


Londinenſi, Provincia ſuperſcripta. Adelphus Epiſ- origines, 
copus , de Civitate Colonia Londinenſium , exinde Sa- P* 122. 


cerdos Presbyter, Arminius Diaconus. From which 
Council at Arles it may be obſerved, (1 ) That Tork 
was no Archbiſhoprick at that time , as neither indeed 
was Rome it ſelf. (2 ) That Eborius Biſhop of Tork 
at this Council takes place of Reftitutus Biſhop of Low- 
don, where ( as ſome ſuppoſe ) the Primacy always re- 
mained, till tranſlated to Canterbury, Whether Con- 
ſtantine the Great (who is ſuppoſed to have adorned 
Tork with an Epiſcopal Seat, as aforeſaid ) were Born 
there, and not elſewhere, as ſome conceive, is not 
eaſily, at leaſt not expreſly proved out of the Ancients, 


fays a. Learned Antiquary of Late time ; yet ( fays he ) Burt. Comm, 


That Authority ſeems to be drawn from them, which g7 


the Ambaſſadours of England made uſe of, and that in 
the hearing of the learned World then'\, both at the 
Council of Conſtance, An. x414- asalſo at that of Baf!, 
An. 143z. Ar the Council of Conſtance, there being a 
Conteſt about Precedency between the Engliſh and 
French Ambaſſadours, the Engliſh have thele words, 
viz. * Domus Regalis Angliz Santtam Helenam , cum 
* ſuo filio Conſtantmo Magno Imperatore, nato in urbe 

B 2 Regia 
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* Regia Eboracenſi,, educere: comperta eff: The Royal 
© Houſe of England, it is known for certain, brought 
*forth Helena, with her Son Conſtantine the Great, 
*Emperour, Born in the Royal City Eboracum. Like- 
wiſe, the Engliſh at Baſil oppoſing the Precedency of 
Caſtile, ſay thus, viz. © Conſtantium iUum Magnum, 
* gui Primus Imperator Chriſtianas ( 1o are their words ) 
* Licentiam dedit per univerſum Orbem Ecclefias con- 
© ſtituere , immenſa ad hoc conferens bona , Peternx na- . 
© tum in Eboracenſi Civitate : That Conſtantine, who 
* being the firſt Chriſtian Emperour, gave leave to 
* build Churches throughout the World , was Born at 
* Peterne in the City of 7ork. ' By this. they mean: Be- 
derne, a College of Vicars there , ſometime ſerving 
the Quire, which ( as alſo Chriftcharch.) called in An- 
cient Charters Ecclefia Sante Trinitatis in Curia Re- 
gis, is verily thought to have been part of the Imperial 
Palace in old time ; which ſeems the. more probable by 
what Zerodian Writes, viz. That Severus. the Empe- 
rour, and his eldeſt Son Antoninus , fate at 7ork- about 
Private and Common aftairs,. and gave their Judgment 
(o) Herod. 18- ordinary Cauſes (09),. as in that. of Cec:/za about re- 
Hiſt. 1b. 3- covery of Right of Poſſeſſion; The Reſcript or Law of 
(p) C.deRei Which matter is to this day preſerved in. the Code ( p ), 
vindicat. whereon the. Learned Cuzacius of Great Britain hath 
(9) Seld.Ana»made very remarkable Obſervations ( q ), This was 
<Q. Arg" that Septimius Severus , Emperour of Rome , and Ma- 
cap. 7. ſter of the World, who in this Iſle breathed his laſt, and 
who, when he ſaw there was nothing to .be expected 
but Death , called for the 7/r» wherein . he had ap- 
(r) Olfilegi- pointed his Aſhes ( after the Ofilegium ( r ) ſhould be 
um, or the put, and viewing it very exattly, Thou ſhalt hold (aid 
| mg fhe) the Man whom the World could not contain ( s ). 
# Bones. . . 
(-)Dio.Cafſi- No wonder then , that this City of ſo great Renown 
ws HLRom..and Antiquity , Was adorned with an Archiepiſcopal 
F_—_— Seat above a Thouſand years ſince, as aforeſaid ; yet it 
never had thoſe high Privileges or Prerogatives which 
were, andare peculiar to the Archiepiſcopal See of Can- 
terbury,, whereof . the Power ( next under the Crown ) 
of 
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of convening Councilsand Synods is not the leaſt. - Gere 
vaſtus in- his Chronicle de Tempore H. 2. tells us, That 
RICHARDUS CANTUARIENSIS aArchr- 
epiſcopus totius ANGLIA Prima & Apoſtolice Se- 

is Legatus, Convocato Clero ANG LI A, celebravit 
Concilium in Ecclefha Beat PET RI ad WEST MO» 
NASTERIUM 15. kal. Junij Dominica ante Aſcen+ 


' fronem Domini An. 1175. in hoc Confilio ad dextram 


Primatis ſedit Epiſcopus LONDONIENSITS, quia 
inter Epiſcopos CANTUARIENSIS Ecclefie 
Suffraganeos. D ECO'NA IS preminet dignitate : 
Ad finiſtram ſedit ( Epiſcopus 'W INTONIENSIS, 
quiaCANTORTS' officio preceblit. | | 


The Church when Diſdiocelan'd by Death , Tranſfa- ;,,,4as of 
tion or otherwiſe, or quaf/ vidaata whilſt 'the Biſhop is the Spiritual- 
employed about Tranſmarine [Negotiations in the Ser- ** 


vice of the King'or'Kingdom , the Law takes 'care- ro 
provide it -a- Guardian . quoad © Furiſdidtionem Sparitaa- 
lem, during ſuch vacancy of the See or. remote abſence 
of the Biſhop, to whom Preſentations may be made, and- 
by whom inſtitutions, Admiſſions, &c. maybe given ; 
and. this is that Eccleſiaſtical Officer ,,. whether he'be the 
Archbiſhop, or his Vicar General, or Deansand Chapters, 
in whomſoever the Office reſides, him we commonly 
call the. Guardian of the Spiritualties. The Powet 
and Juriſdiction of this Office in the Church is very 
Ancient , and was in uſe before the time of King Z- 
ward the Firſt ; it doth ceaſe and'determine ſo ſoon as a 
new Biſhop is Conſecrated to that See that was .vacant, 
or otherwiſe Tranſlated , who needs no. new Conſeerati- 
on. This Eccleſiaſtical Office isin being immediately up- 
on the vacancy of an Archiepiſcopal See, as well as when 
a Biſhoprick happens to be vacant. ' Beſide the Preſenta- 
tions, Admiſſions, Inſtitutions,” &c. aforeſaid, that this 
Officer is legally qualified for, he may alfo by force of 
the A& of Parliament made in. the Five and twentieth 
year of King Henry the Eighth , grant Licenſes, Diſ- 
penſations, Faculties, &c. which together with ſuch 
Inſtruments, Reſcripts, and other Writings as may be 
granted 
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granted by virtue of the faid Statute, may be had, made, 
done, and granted ander the Name and Seal of the Gaar- 
lian of the Spiritualties -* And/1n caſe he ſhall refuſe to 
givethe ſame an cffectual diſpatch, where by Law it may 
and ought ro be granted, in every ſuch caſe the Lord 
Chancellor of Exg/and, or Lord Keeper of the Great Seal, 
upon Pertiron.and Complaint thereot to him made, may 
iffe his Majeſties Writ directed- to ſuch Guara'zav of rhe 
Spiritualties, requiring, him by virtue. of the ſaid Writ, 
ander a certain penaky therein limited by the faid Lord 
Chancellor or: Lord.Keeper', t0/grarit 'the ſame induce 
form' of. Law 3.) otherwiſe :(znd-.no juſt and reaſonable 
cauſe ſhewed for ſuch retutal) the ſaid penalty may be 
incurr'd to his Majeſty ; and a Commiſſion under the 
Great Seal iſſued to two ſuch Prelates or Spiritual per- 
ſons as ſhall be nominated by his Majeſty, impowring 
them by virtue-of the faid Aﬀ to grant ſuch Licenſes, 
Sc..-as were ſorefuſed to be granted by the Guardian, 

Sc. as aforeſaid, | 
Conge d Eſli> The firſt thing in order to the Eleit;ou of a Biſhop, in 
*;: Een, the vacancy of any Epiſcopal See, is ( and ever hath 
| been ſince the: time. of. King John) . the Royal  Conge 
d Eſlire, which being obtaind , the Dean and Chapter 
proceeds to Eletiom. It cannot legally bedoubted , but 
that the conſent of the Deax is not only requiſite, but 
alſo neceſlary to the Elettion of a Biſhop, as appears by 
an Ancient Conteſt above five hundred years ſince; be- 
tween the Dean and Canons of Lowdon touching, the 
Ele&ion of Anſelme.- Soon after King Stephen came to 
the Crown , he conven'd a Council at Weſtminſter vo- 
Radulph.de £arz ſunt ad Concilium ( lays an Hiſtorian) WI LLI- 
Dicecodbbre. ELMUS DECANUS LUNDONIA, ſimul 
ot oF 7 & Canonici. Cum autem chaberetur Trattatus de Concilio 
Lundonienſis Ecclefhe tune wacants, mec in aliquem 
pofſent unanimiter camvenire , receſſerunt a Decano Ca- 
nonicorum multi, citra conſcientiam ejus ANSELMUM 
Abbatem in Epiſcopum Eligentes. Canonici vero, quos 
Decanus habebat jecim in Menſa diebus finguls, Ap- 
pellaverunt, nec Regis oecurrerunt offenſam. Canonict 
quidem 
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quidem alii , quia quod fecerant , tam . Regi quam toto 
Concilio videbatur iniquum, Regis indignationem plu- 
rimam meruerunt, quorum aliqut bonis' ſuis ſpoliati ſunt. 
The Pope afterwards having on this: occaſion. a iolemury 
Conference with his Cardinals, ABbericus Foſtienfs 
Epiſcopus, quod ſequitur' pronunciavit in Publicum , 
(uoniam. Eletio Canonicoram Lundonienſium citra 
conſcientiam 5 Aſſenſum Decani fatta fuit , cujus eff 
Officium in Eligendo Paſtore ſuo de jure primam wo- 
cem habere, Nos cam auttoritate beati Petri devoca- 
mus in irritum. So that according to this Ancient Pre- 
ſident, the Ele&ion of a Biſhop may not be without the 
conſent of the Dean ; yet this we find upon Record nigh 
as Ancient as the former ; That where at preſent there 
was no Dean, there the Eletion of the Biſhop hath 
been by the Canons alone ,. Canomnic: Saresbirienſes De- 


camm now habentes ad preſens, a Rege prius impetrata dem de Reg. 
Licentia, Fratrem ſuum © Concanonicum Herebertum © * 


Cantuarienſem Archidiacomm , Afſenſu Communi- ſolem- 
witer in Epiſcopum Elegerunt. Eledtionem fattam in 
Publico recitavit Walterus Precentor : Ek@ioni fate 
prebuit Rex Aſſenſum, quam © Hubertus Cantuarienſis 
Archiepiſcopus Auttoritate "PR Confirmavit, &c. 
Conſonant to which method is the a&t of Parliament 
made in the 25 of ZZ. 8. whereby it is Enated, That on 
the vacancy of every Biſhoprick, his Majeſty ſhould ifſue 
out his Writ of Conge d' Eſlire to: the Dean and Chapter 
of the Church ſo vacant, enabling them. to. pr to 
Election of another Biſhop ; which EleQtion being re- 
turned by the faid Dea» and Chapter, and ratified by the 
Royal Aſſent, his Majeſty ſhould iſſue out his Writ to 
the Metropolitan to proceed to the Confirmation of the 
party Elected, and taking to. himſelf two. other Biſhops: 
at leaſt, to proceed to Conſecration, in cafe he had 
_- before been Conſecrated Biſhop of ſome other 
Church. 


The place of Conſecration of Biſhops: was anciently at Conſecration- 


Canterbury , as the Mother-Church.not only. of that 
Province, but of all Erg/azd ; for when in the time of 
R. I. 
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R. x. An. 1192. a:Biſhop of Worceſter Elect was to be 
Couſecrated , and Weſtminſter the place deſign'd for 
that ſolemnity according to the Popes Command, it was 
oppoſed by the Prior and Covent of Chrift-church in 
Canterbury, and at a time when the Archbiſhop thereof 
( whoſe preſence could not but have ſtrengthned that 
oppoſition ) was abſent ; yet the ſaid Prior inſiſting on 
the Privileges and Cuſtomes of the Church of Caxter- 
bury, oppoled the faid. place of Conſecration, as appears 
by his Letter to the Biſhop of Ely , the Popes Legate, 
and other Biſhops:of + that Province, i# h@c werba, Re- 
verendis in Chrifto Dominis & Fratribus W. Dei gra- 
tia Helienſi Epiſcopo Apoſtolice ſedus Legato, Domini 
Regis Cancellario, ceteriſque Epiſcopis Cantuarienſis 
Eccleha Suffraganeis, O. Prior & Conventus Ecclefig 
Chriſti Cantuariz :ſalutem ab Auttore ſaluts. Noverit 
Ehron. Ger. Sandtitas weſtra , Nas .ad ſedem Apoſtolicam appelaſſe, 

vaſ.deTemp. xe Wigornienſis EleGFus . alias quam in Eccleia Cantu- 

__ arienſi, ficut moris eſt, Conſecretur, & ne quis veſtrum, 

qui indemnitati Ecclefe Cantuarienſis winculo Aer > 3 

fionis providere tenemint , alias quam in eadem- Fcclefia 

ejus Conſecrationi intereſſe preſumat. And at a Synod 

held at Weſtminſter under P. Zonorius 2. in the Reign 

of #. 1. An. 1126. it was Ordained, That at the Coy- 

fecration of Biſhops nothing ſhould by way-of Offerings 

be exatted or by force required. Statuimus & . Apoſto- 

iica Authoritate Decernimus, ut in Conſecrationibugs 

Epiſcoporum,, GSc.. nil omuino per wviolentiam, niſi ſpox- 

te oblatum fuerit , penitus exigatur. Simeon Dunelm, 

Hiſt. de Geſt. Reg. Ang/. The like you have Decreed at 

another 'Synod held alſo at Weſtminſter under P. 7nno- 

cent 2. in King Stephen's Reign, An. 1138. Apoſtolica 

authoritate Sancimus , ut in: Conlecrationibus Epiſcopo- 

rum ne quicquam ab Epiſcopo vel Miniſtris ejus exiga- 

. tur. Hitt. Richard. Prioris Haguſtald. de Geſt. Reg, 
"2 Steph. In the year 1123. which was in the Reign of 
. 1. at the Council of Three hundred Biſhops conven'd 
at Rome, P. Calixtus 2..being Preſident , it was Decreed, 


That no Biſhop ſhould be Conſecrated, unleſs he were firſt 
Canoni- 


G , 
- 
noe oor > > ——__ q- >= REES Cy ——— ————_— — OD —— ”— - 
_—_ D 


bn ————— 


Blultus Ctnlectes; quoibiebfigrafdinptins Yuerir':"G\ 


Conſecratus & Conſetrator® abſque recuperationis ſpe de 

- dit: Sim. Duneli.'Hiſt. As that Canoen-was' 
not in-being , ſo the matter thereby ordained, in all pro- 
bability was' far - from being obſerved, when Phleginun-" 
dus Archbiſhop of Camterbury'y whom ' P:!Fv#nodſus-ho- 
noured with the: Pal,” Comſecrated*no\ fs than Seven 
Biſhops in one day, in\'the two and twentieth year'of 
King Alured. -Chrox. Joban. Bromton, A#batis' Fornalen- 
fis. When a Biſhop is Conſecrated, then: may he'\Con- 
ſecrate,\ viz; Churches, Tc. and may' ordain'- Deacoris, 
Ge.  :Bkt it was long fince provided by the Council” of 
Lateran, under 'P. Alexander, That the Biſhop ſhould 
not confer Holy Orders on any-that were not then, or 
ſpeedily to be provided with an- Eccleſiaſtical Living; 


Epiſcopus, fi. aliquem fine certo Titulo," d# pit Neceſſaris . 


vite percipiat; in Diaconum wel \Presbyterum Ordina- 
wverit, tam dit ei meceſſaria ſubminiſtret, donec"'et in 
aliqua Ecclefia Convenientia ſtipendia' militi@ clericalis 
aſhgnet, or wt forte, qui Ordinatur, extiterit, qui 
de ſua vel paterna hereditate ſubfidium vite  poſſit- ha» 
bere. Can. 9g. And as touching the” Biſhops Conſecra- 
ting of Churches, it being vulgarly fuppoſed that {there 
isa conſiderable piece of Superſtition therein, it cannot 
but be ſeaſonable here ro enquire whether ſo or no, or 
whether the Conſecration of Churches be not truly Pri- 
mitive, - according -to the Judgment of -the Learned 
Dr. Heylim. To which purpoſe you have here his very 
words, wiz. The place of Publick Worſhip us called 
| nr (according to the ſtyle of the Ancient Fathers) 
by the name of the Church: For Couſecrating or ſetting 
| apart thereof to Religious uſes,” 1 find-' (lays he) fo 
great Authority in the Primitive” times Yuy will ſuffict- 
ently free it from the guilt of Popery : ' Witneſs the Te- 
ftimony which Pope Pius gives of bu Sifter'' Eutorepia 
in an Epiſtle to Juſtus Viennenſis, - An.1 58-or thereabouts, 
for ſetting apart her own Houſe for the iſt and-ſervite 
of the Church : Witneſs the Teſtimony which Me- 
C taphraſtes 
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fees N "the year 2.72: 
nd that. which Damaſus' gives: ##w#0 Marcellinus, who 
ſucceeded . Felix, for Conſecrating the Houſe of Lucinia 
far. Religious wſes : Witneſs the famous Confecration of 
the, Temple of. the Holy, r$.i* Jeruſalem, | Founded 
by, Conſtagtine | the Great, . # .mhigh almoſt af the Bir 
ſhops in the )Baſtern parts were \futomoned' aud called 
together by, the. Emperour's Writ: and finally (not to 
deſcend to the. folowing Times.) witneſs the. 8gth Ser- 
mea of. $t,, Ambroſe,  entituled; Pe. Nedicatione: Baſilicz, 
1 Preached at. the , Dedication of, a :Ghwreh Suilt- by Nita 
l | hanus. . an4 Maianus,. aud: the; Invitation: of :Paulinus, 
| auather Biſhop of that Age, 'made' by $ulpitius Severus 
his eſpectal. Friend, Ad Baſilicam quz ' prorexerat, in 
l! Namung Domini copſummabitur,,. Dedicandum, to be 
| Ay. - * -» Arefent- at. the, Deditation of -a Church» of -bis Faundati- 
| &%..Heyl. Cyprian, Angl.p. 12. W 
| .: The Degree of Faith, made- by-the Council of 7rexr, 
was attended. with -no leſs. than Eight Anathematiſms ; 


the firſt whereof was againſt him that: ſhall.ay, That 
| there.is no yr tho _— he New Tg ance = 
| any: power 40: Conſecrate,” &c. For inthe. beginning'o 
that Decree it. s-affirmed, Thas there is a: viſible and 
external Prieſthood, in which power isgiven, by Di 

vine Inſtitution, to Conſecrate the Euchariſt, &c. iIn 

1 which Decree the Synod doth alſo condema thaſe: who 
ſay, all Chriſtians are. Prieſts, or have ; equal/ Spiritual 

power, Which is nothing butto confound' the Eceleſiaſti- 
cal” Hierarchy, Which is.in an Order; 'as ani Army- of 
Souldiers ;..To.. which Zterarchycal Order do belong 
elpecially. Biſhops, 'who are. ſuperiqur to, Prieſts. There- 
[ fore. one of; the.ſaig \Anathematiſms didreach thoſe who. 
: Hift. Counc. lay, hat«there is:.00t-am #djerarchy ioſtituted.'in the 


| Trent Bd. &: Catholick: Church, . by- Divine Ordination- conſiſting of 
| Biſhops, Prieſts, 'and\Mioiſters. The Hiſtorian: of: the 
atoreſaid, Council: ok: Trent':tells us, That the Sixth.. of 
the. faid Eight Anathematiſms. was. much; noted\_ in 


Germany, \in Whigh..an Article: of Faith was made of 
Flierare 
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HKfieratchy;. which. ward and fignification theredf. ( 
= m__ not-ro fay contrary tothe Holy arc 
thongh it was fomewhat ''Anciently invented , yer 
the Authour i not known; andin caſe he were, yer (ſays 
he ) he is an Hyperbolical Writer, not imitared” 41 the 
ule of that word by any of the' Ancients and follow 


the ſtyle of the Primitive Charch, it-dught ( f@ys Þ# ) pid- liv. 8. 


to benamed not Hierarchy, but Aierodiaconia , of Hie- 
rodoulia. But Thomas . Paſfus, a Canon of YValentia, 
faid in that Council, That all doubt made of the: Eccle- 
ſtaſtical Hierarchy, did proceed ' from groſs-ignotance 
of Antiquity ; it being a thing Notorious, that in the 
Church the people have alway been governed by the 
, and in the Clergy the Inferiours by the Supe 
riours, untill all be reduced unto one Univerſal Retour, 
which is "the Pope of Rowe 3 and tharit- was plain that 
the Ferarchy «conſiſterh - in- the Eecleſiaſtical- Orders, 
which is nothing but an holy Order of Superiours and 
Inferiours. But Francs Forrier, a Dominical of Por- 
tugal, at the ſame time ſaid, That #7jerarchy confiſteth 
in Furi/dittion, and the Council/ of -Njee 'placeth: iti 
that, when it ſpeaketh 'of the 'Biſhop of Remey- Alexan- 
dria and Antioch, and' therefore 'the-/ banidlingbf ie: 
rarchy not to be joyned with thar of -0rer.'- Others 
were of a. Third opinion, wv#z. - That © Hierarchy 'was a 
mixture. of both, viz. of Order and Furiſtittion alto. 
Thus was that Learited Council: divided! in' this hi 
point of Hierarchy, that though they elf agreed t 
thing, yer they could not agree wherein to fix'it , whe» 
ther in Order, or in Juri/diftion, or in both.  Not- 
withſtanding it is generally agreed, That the ZAſrerar- 
chy of the Catholick Church is proved by the Teſtimony 
of all Antiquity, and by the continualuſeof the Church, 
and that it conſiſtervof Prelates and Miniſters, who are 
Ordained by Biſhops , in whom reſides the power of 
Conſecration, which may be a ſufficient warrant for this 
digreſſion. Which Conſecration, as it refers to Perſons, 
is done per impeſitionem manuum, - Except as to Yirgins ; 
for they alſo by-the- A Law are Conſeerable Gree 
. 2 tures, 
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Deans and 
Chapters. 


tures, , thoughthey be Fooliſh Virgins, yea; though | 
be Polluted Virgins, provided -it be not NO 
& - voluntariam polutionem, and there be but putativa 
Virginitas in the caſe ; and ſhall have not onely Laureo- 
lam Virginitatis , but alſo YVelum Conſecrations, as the 
call it.” Cajetan. in Sum. V. Virgin. conſecrat. & Leſſ. de 
Fuſt. | & Fur. lib.-4. c. 2. Dub. 16. & alii DD. But 
where the Conſecration refers to Things, as Churches , 
Chapels, Bells, and other things of the like ſound, 
there it is done per preces together with other Conſe- 
cration - ;ceremonies, the Epiſcopal Order therein con- 
curring : ſo likewiſe, the Conſecratzon of - Virgins is per 
preces, together with other Ceremonies uſed in. the 
Conſecration of Virgins, Cujus Signum eſt, quod in Pon» 
tificali' Romano , hs d; _ hac Conſecratione agitur , non 
dicatur roganda de aliqua. contaminatione , ſed de vita, 
conſcientia & carnis - integritate, ut notat. Cajetanus, 
Leſſ. ubi ſup. | 
That which is next -in view, is ſome proſpet of 
Deans and. Chapters ; there were it ſeems in former 
tumes, certain - Deans, who ufurpedan Authority beyond 
their. Digaity.or Fun&ion,:/ and-took upon them to ex- 
erciſe Epiſcopal-,Juriſdiction. Theſe were condemn'd in 
a. Council- at Lateran under, Pope Alexander, by the 
fifth Canon- of that Council in-theſe words, viz. (20- 
niam quidam ini quibuſdam. partibus ſub . pretio ftatu- 
wntur , qui: Decani weantur,, '& pro certa pecuniee 
quantitate . Epiſcopalens © Juriſditionem exercent , pra» 
ſenti Decreto ſtatuimus, ut qui de cetero id preſum- 
pſerit, Officio ſuo privetur , © Epiſcopus conferend; hoc 
officium poteſtatem amittat. Chron. Gervaſ. de Temp. 
H. 2. Anciently likewiſe there were certain Deans 
which were called Decani Chriſtianitatis; one of which 
kind appears ig an Ancient Record nigh Four hundred 
years ſince , relating to the Privileges of the Priory of 
St.. Auſtins wherein the words to this preſent purpoſe 
fic ſe habent, viz. Super Privilegis Innocentii Pape 4. 
hic ſuperius ad mandatum conſervatorum, ut pretattum 
eſt, publicats, Thomas Prior - Eccleffe Chriſti Cant. 
Guydo 
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Guid o Prior $. Gregorii, & Thomas Decanus Chriſti- 
anitatis - ejuſdem Civitatis eadem Privilegia inſpexiſſe 
ad certitudinem futurorum teſtati ſunt. Chron. W. Thorn. 
de. Temp. E4. 1. 4#..1293. Heretofore alſo Priors have 
been called Deans ; ſo we find Ceolnothus or Chelnothus 
( in the time of King Erheldred and his Brother Alured) 
Dean of Canterbury to have been called, Poſtea Ceol- 
nothus. Cantuarienſis Ecclefg Decanus, Sc. ubi cum 
Decanus eſſet, quem nos Priorem vocamus, non modicumn 
videre ſolebat Conventum. And again, © Egelnothum, 
alias Ceolnothum, ejuſdem Ecclefe Chriſti Decanum, 
vel Praepofitum ſuum Decanum wocabant, quem nos poſt 
adventum Lanfranci Priorem appelamus. Gerval. At. 
Pontif. Cant, And where we meet with the word De- 
cania, as in the Hiſtory of Raxuiphus Biſhop of Dur- 
ham in the Conquerour's time, written by Simeon the 
Monk, Deconatas is thereby intended, it being the Ec- 
cleſiaſtical Dignity of him, quz, in Majors Ecclefia , denu 
ad minus Canonicis five Prebendariis ( ut wocant ) ſub 
Epiſcopo preeſt ; but the DECAN@S CHRISTIANT- 
ATIS atoreſaid, fo called per Antiquiores Anglos, is ſe- 
cundum . recentiores DECANUS RORALIS, quem 
Exteri ARCHIPRESBITERUM VICANUM wo- 
cant. De quo & de Urbano vid. Duaren. de Sacr. Eccl. 
miniſt. & benef. 1ib. 1. cap. 8. A.probable conjecture why 
anciently he might be called Decanus Chriſtianitaty, 
we may ( wt mihi wvidetur) have from Mr. Selden, in 
Notw ad EADMERUM, pag. 208. Chriſtianitas 
(fays he) & ea gue ad Chriſtianitatem pertinent, paſſim 
apud Eadmerum atque alios illins &vi Scriptores, fun- 
tionem Epiſcopalem , atque Fori ſacri attionem &. ad- 
miniſtrationem , ſeu Officium . Epiſcopale, ut ufitatins 
appellatur , denotant . Hinc apud nos, Fora ſacra, 
quibus, jure nempe communi ſubnixis aut Epiſcopi pre- 
ſunt, aut ii qui eo nomine Epiſcopos, utpote quos prove» 
care licet, ſuſcipiunt, Curiz. Chriſtianitatis etzammum 
wocttantur. Gloſkar Hiſt. Angl. Antig. ver. Chriſtiani- 
tas. vid. plura in Urbis Contaar gs ag. 362, 
But the rn 
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here ſpecially meant 6nd intended, are onely fuchas wigh 
the Chapters, according to the ancient and genuine uſe 
thereof, are as Sexatus Epiſcopi to aſſiſt the Biſhop in 


. his Jurifdiftion. Cathedral Churches being the firſt 
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Monuments of Chriſtianity m England. So Dr. Hacket 
in Parliament, 1640. 

The Office and Eccleſiaſtical Dignity of Archdeacons, 
which you next meet with in this Abridgment, is of 
very great Antiquity. There was a ſharp Conteſt above 
Five hundred years fince, in the time of King /Z. 2. be- 
tween the Archdeacons and the Priors of Wincheſter 
and Ely, touching the Preſentation. of their - Biſhops 
Elect unto the Metropolitan in order to their Conſecras 
tion, wherein by the Interlocutory of the ſaid Metropo- 
litan the Priors had the Victory. Fora congrua Conſe- 
crationis inſtante R. Wintonienfis &- R. Elyenfis Archi- 
diaconi, cum Officiales Epiſcoporum dicantur , ad ſum 
ſpeftare contendebant Officium Elettiones, &c, preſen- 
tare Metropolitano: W. Wintonienſis & S. Elyenfis 
Priores in contrarium ſentiebant : quam enim in Eccle- 
fris Cathedralibus, ubi Canonici divinis mancipantur 
obſequiis, Decani ftbi windicant dignitatem : hanc þi 
Monachorum Conventus in Epiſcopal: ſede premineat, 
febe jure poſſunt vendicare Priores. Sed ut omni in 
Rterum amputetur occafio Litigandi, de Interlocutoria 
Metropolitani ſententia , &c. Wintonienſis & Elyen- 
ſts Elefi, ad Priorum ſuorum praſentationem recepti, 
ad Priorum ſuorum poſtulationem Epiſcopi Conſecrati 
fint.——— Radulph. de Dfeeto Imag. Hift. By the 
25th Canon of the Council of Lateran under Pope 
Alexander it was Ordained:, That an Archdeacon in his 
Vifitation ſhould not exceed the number of Five or Ses . 
ven Horfemen for his Retinne. Chrox. Gervaſ. de Temp. 
H.z.  Andas to the Viſitation-Articles, every Biſhop 
and Archdeacon heretofore framed a Model thereof for 
themſelves ; but at the Compocation in the year 1640.2 
body thereof was compoſed for the publick uſe of all 
ſach as exercifedcclefiaſtical Juriſdition. And by the 


foreſaid Canon the Council of Lateran, it was _ 
tener 


"0 _ 
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or. Decaines, That no.. Archdeacon in his Viſitation 
ould preſume to exatt from the Clergy more than was 


juſtly due, Archidiaconi autem frue Decani nulas ex- 


attiones in Presbyteros few Clericos exercere preſa- 
maxt. Notwithſtanding what toleration the Law al- 
lowsasto Archbiſhops, Biſbops, Archdeacons, &c. asto 
the number of their Retinue 'in their Viſitations ; 'yet 
therein reſpec is ever to be had to the condition of the 
Churches, Perſons, and Places Viſited, as may plainly 
appear by the expreſs words of the Canon aforeſaid, 
VIZ. Save quod de numero evettionis ſecundum toleran- 
tiam diftum eſt, ini illis locis poterit obſervari, in qui- 
bus ampliores ſunt redditus 6 Ecclefiaſtice facultates. 
In pauperibus autem Locis tantam wvolumus teneri men- 
ſuram, ut ex acceſſu majorum minores non debeant gra» 
Vari ; ne ſub tali indalgentia ili qui paucioribus Equis 
uti ſolebant hattenus, plurium fibi credant poteſtatem 
indultam. So that no Archdeacon or other having 
Right of Viſitation, . ought by what the Law allows 
them in that caſe, to exerciſe their power in this matter, 
beyond, what the condition of the place Viſited will 
reaſonably admit. 


- In all Viſitations of Parochial Churches, made by Bi- Procurations, 


ſhopsand Archdeacons, the' Law hath provided that the 
Charge thereof ſhould be anſwered by the Procura- 
tions then due and payable by the Inferiour Clergy 
wherein Cuſtom as to the Quantum ſhall prevail ; but 
the undue Demands and ſupermtumerary Attendants of 
Viſitors have Anciently, as well as in Later times, given 
the occaſion of frequent Conteſts and Complaints: For 
prevention whereo# it was Ordained by the 25:4 Canon 
of the Council of Lateran under Pope Alexander , 
carca An, 1179. in hec verba,. Viz. Cum quidam Fra- 
trum, & Coepiſcoporum noſtrorum ita graves in Procura- 
tidnibus ſobditis ſuis exiſtunt, ut pro bujuſmodi cauſa 
interdum. ipſa:  Ecclefiaſtica Ornamenta ſubditi compel- 
lautur. expomere, & longi temporis. vitlum brevis hora 
conſumat. (Juocirca ſtaturmus, | Quad ers a, 
Parochias Viſitantes, pro diverſitate TR 4 
acu 
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facultatibus FEeccleffaram 40 'vel' 50 eveftionis Numes 
rum, Epiſcopi '20 vel 30,  Cardinates wero 20 vel 25: 
nequaquam . excedunt. Archidiaconi vero © Quinque - aut - 
Septem, Decani Conſtituti ſub Epiſcopis, Duobus Equis 
contenti exiftant. Prohibemus etiam, ne ſubditos 
ſuos talliis & exattionibus Epiſcopi gravare preſumant. 
Archidiaconi autem, frve Decani nuPas exattiones, ' vel 
tallias in Presbyteros, ſeu Clericos exercere preſumant. 
vid. Chron. Gervaſ. de Temp. #.2. cel. 145 5.can.25. where- 
by it is evident, that thefe Procurations ought to be fo 
moderated by the Biſhops, as that they may not become 
a burthen or grievance to the Clergy. The lawfulneſs 
of theſe Epiſcopal and Archidiaconal Rights of Pro- 
curations are not to be called into queſtion at this day ; 
for in all the Eſtabliſhments and Ordinations of Vica- 

es ,upon the Ancient Appropriations of Churches, 
you ſhall find theſe Procurations. excepted, and reſerved 
in ſtatu (2uo : as appears by theſe of Feverſham and 
Middleton, when by William the Conquerour they were 
Appropriated to the Abbey of St. Auſtins ; as alſo by 
theſe of Wivelsburg , Stone , and Brocland in Kent, 
when they were Appropriated to the ſame Abbey by 
the Charter of King Ea. 3. and in that of the Pariſh of 
Stone aforeſaid, Pentecoſtals by name are reſerved, in 
theſe words, Nzihilominus ſolvet' Procutationem debj- 
tam Archidiacow Cantuarienſi Vifitanti, & expenſas 
pro Pentecoſtalibus faciends. vid. Chron. W. 
Thorne, Appropria. Fccleſ. col. 2089. Fiſt. Angl. 
What Procurations the Archbiſhop of Meſſexa, who 
arrived in England as the Pope's Legate in the year 
I261. exacted and extorted from the Biſhops and Ab- 
bats with great violence in the Reign of King Z#. 3. you 
may fihd in Matthew Paris. But by thefourth Canon 
of the Council at Romeunder Pope Alex. 3. An. 1180. 
it was Ordained, That Biſhops and Archbiſhops in their 
V ifitations ſhould not overcharge the Church of their 
Bounds, with unneceſlary charges and expences, ſpeci- 
ally the Churches that are poor. | 


No 
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limited certain Matters and - Cauſes. controv 


No ſooner had Princes. in Ancient es nd and hs 


cognizance of Biſhops, and to that end dignified the 
Epiſcopal Order with an Eccleſiaſtical J 95 con but 
the multiplicity and emergency of ſuch affairs requir'd 
for the difparch and management thereof the aſſiſtence 
of ſuch ſubordinate Ordinaries, as being experienc'd in 
the Laws adapted to the nature of ſuch Cauſes, might 
prove a ſufficient Expedient to prevent the avocation of 
Biſhops , by reaſon of ſuch Litigious interpoſitions, 
from the diſcharge of the more weighty Concerss of 
that Sacred Funion. Hence it is ſyppoſed, that the 
Eccleſiaſtical Office of Dioceſan Chancellours, Commailla- 
ries, and Officials originally came into uſe and. practice, 
the place of their Seſſion anciently ſtyled. the B;/bops 
Con(;tory. Among the many Learned Ecclefieditts, who 
have ſupplied that Eccleſiaſtical. place, Wiliam Lind- 
wood (who finiſhed his induſtrigus . and uſefull. work of 
the Provincial Conſtitutions about the year,4433. in the 
time of King Henry the Sixth) ſeems to be of the high» 
eſt Renown ; his Education was in the Univerſity. . of 
Cambridge, firſt Scholar of Gonyi/, then Fellow of Pem- 
broke-bal; his younger years he employed in the ſtudy 
of the Imperial,and .Canon Laws;  afterwards.,became 
Keeper ot the Privy Seal unto King Henry the Fifth, 
by whom he was honoured with an Embaſllie to the 
Crowns.of Spain and Portugal. After the King's death 
he reaſh m'd his Officials place of. Canterbury, and then 
colle&ted the Conſtitutions of the Fourteen later Arch- 
biſhops . of Canterbury, from Stephen Langton unto 
Henry Chichley, unto whom he. dedicated that highly 
to be eſteemed Work, his Gloſs thereon, being in it ſelf 
as a Canonical Magazine, or the Key which opens the 
Magazine of the whole Canon Law. It was Printed at 
Paris, An. 1505. at the coſt and charges of William 
Bretton Merchant of Loxdown, reyiſed by the care of 
Wolfangus Hippolitus , and Prefaced unto by Jodocus 
Badius. This Famous Lindwood was afterwards made 


Biſhop of St. Davids. 
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6rigitally kad #0ntire" FurſGrcHion 40" Julge'all Cauſes 
relating 'to'Religidn® ' for beſpre that tirtſs, the Sheriff 
arid Biſhop kept erCourt together,” ” He pranted alſo 
to the Clergy Tithes of Calves, Colts, Lambs, Woods, 
Mills, &c. $5 that before the. Cop gion thete'were no ſuch 
Courts in England: gs We now call No REP 
or $piritaal;tor 'Ancitntly" the SG fas Th Judgment 
rog Leiden with the” — Judges 'and Sheriffs on the 
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ApRenterelt themſelves hi Sect Th 
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itt Preſules '& Dx. 'A licani re ”< apud 


1x%e iid "Rey" igitur Hehricits, & on en.it tol- 
t9ws in "Liege unilecinra," viz." "Archepiſcopi '& Epiſcepi, 
BE! owt Barones * APrers Tebent intereſſe Tudicits Cu- 
rie- Regis cam Baronjbus, uſque perveriatur in FJudicio 
ad dimiuutionetn Membrorum, vel ad. twortem. Nor: 
withſt4hdt ; SO e time the Biſhops Eccleſaſtical 
Courts, * as 4 ”_ eacons Courts, Wete eftabliſhed 
in this! kg, MY Ruhr ratified and 'confirnied by 
theſe ve s of King HF. . made at Clarendon, as 
—_— i the Tenth"Law, and that immediately fore- 
goinp the Premifles/ i hz werha; viz.c Qui de Civic 
rate, vel Caſtello, wel Burgo, vel dominico manerio 
: Domint, 
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Domint | Regis , fwerit; ft ab Archidiacons wel \Epiſcopo 
de aliquo delitto Citatus fuerit, unde debeat eis Reſpon- 
dere, & ad Citationes coram' noluerit ſatisfacere”, bene 
licet eur. fub Interditio ponere, fed nam debet, &c, & 
exinde -paterit..' Epiſcopus ipfern: Aceuſaturr Ecolefiaſtica 
Tuſtitia coercere, Chron. Gerwaf. -del5Lemp. #2. In 
thoſe days there was no occaſion for that juſt Complaint, 
which a Learned. Pen: (as a Modern . Authonr ;obferves) 
makes, viz. That Courts which fhauld. diſtribute Peace, 
do themſebyds \ + Duels, whilft Xi ured the 
part of a" Reſahute Fudge to: enlarge! thei Priwikege af 
his Conrt. Lord Bacon in "his Advantzaf Learn. p, 463. 
Aphor. - 96, --It was with more moderation exp 
by him who ſaid, It was'ſad, when: Courts that are 
ndges, become: Plaintiffs! and Defendants touching the 
Bownd's 0f.\'theit\ Juriddiftion.: Tn the: firſt Banliamenr:of 
King Edward the Sixth's: Reignit : was EnaRttd;- That 
all Procefs out of the Eccleftaſtical Courts ſhould: from 
thenceforth be ifſued in-the King's Name onely,.and' kee- 
der the King's Seal of Arms-congrarygothe uſage of. for- 
mer Times. But. this Statute bemgaRepealed. by. Queen 
Mary, and not Reviveq: by Queen #/rzaberk!, the Bi- 
ſhops andtheir Chancellours, Gommitheries, and Othcals, 
have ever ſince exerciſed 'all manner-of : Eccleſiaſtical \Ju- 
riſdiction in their own Names;:atid under the\ diftin& 
Seals of their ſeveral .Offteds" reſpeftive.— Al by the 
Statute of 25 #. 8.c. 19. it being Enacted, Thatalbformer 
Canons and Conſtitutions, Rat. contrary)to thdlIVard of -» + 
God, the King's Prerogativey or the Laws and\ Statutes 
of this Realm, ſhould remain: in force; untulrthey: were 
review'd by Thirty ewo; Commuſſioners,.to" be! ap- 


pointed by the King, akd that-Revicw brng-nevermide +, ; 


in that King's time, nor any thing done tlitrein\by:rHing 
Ed. 6. (though he had allo an Act of. Parhament tothe 
fame effet) the ſaid Ancient Canons and Conſtitutions 
remain'd in force as before they. were ; - whereby. all 
Cauſes Teſtamentary , . Matrimonial; Tnbes, Inconti- 
nency, . Notorious Crimes of Publiek:Scandal,, Wilkullab- 
ſence from Divine Service, Irreverence, and'other:Mil- 

D 2 demeanours 
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24 The Inroduftion. 
demeenours in'or relating to the Church, &c. no puniſh» 
able by the Temporal Laws of this Realm, were ſtit{ 
reſerved unto the Ecclefiaſtical Courts, as.a ſtanding 
Rule whereby: they were to proceed and regulate the 
Exerciſe of their.Jurifdition. Yd. Heyl.ub+ fupr. p. 2, 3. 
Touching the Eccleſiaſtical Jurifdiftion, and what Mat- 
ters and Cauſes ſhould be cognizable in the Eccleſiaſtical 
Courts-of Normandy in the Reign of King Richard the 
Firſt, upon "occafion of' a Conteſt inter Eccleſram 
ROTHOMAGENSEM®@ WILLIELMUM 
\Filinw- RA DULFI,: Steward of Normandy, \it was 
nigh Five' hundred- years fince finally Accorded, Pub- 
liſhed, & (inter alia) Declared by allthe Clergy, That 
all Perjuries and Breach of Faith (except in caſe of Na- 
tional Leagues, ) all Controverſies relating to Dowries 
and Donations propter ' Nuptias (quoad Mobilia) ſhould 
be heard and determined in the Eccleſiaſtical: Court ; it 
was then alſo ſo. many hundred years ſince farther Re- 
folved in. hec verba, viz. (Quod diſtributio eorum que in 
Teſtamento reliquyntur', auttoritate Ecclefig fiet, nec. 
Decima'! pars ' (ut olim))' ſubtrahetur: It was likewiſe 
at the .ſame-time and long ſince farther Reſolved, 
. That. Sz quis ſubitauea morte, vel quolibet alio Fortwito 
Caſu preoccupatus \fuerit, ut de rebus ſuis diſponere non 
'pofſit, Diſtributio Bonarum ejus Ecclefiaſtica auttorita- 
226 fie. +——— Radulf. de-Diceto. Hiſt. de Temp. Rich. 
Le | Rd 
Churches and .- \Of /all the 1'Chuarches in Great Britain, that of Saint 
Chapel. Paul's London is of the largeſt ſtrufture, if not of the 
higheſt Antiquity : Some will have it in Ancient times 
to have been the Temple of Diana, but the Ingenious 
Pag. 169, Commentatour ona Antoninus's [tinerary, though he will 
admit that Diana was indeed worſhipped here in” the 
Roman times, and had Temples here alſo, yer he will 
not agree it other than a Tradition to: aſſert, That St. 
Paul's Church was formerly a Temple of Diana; and 
is free to conjeCture, that Mr. Se/den did but ſport his 
Wit, and was not in good earneſt, when he imagined 
that Zoxdon might be called firſt Zhan Dzen, that -is, 


the 


Rab AL CELLEE SAT EE LY 


_ 
h — 


- The Imrodudion. 2 —_ 
the T__ of Diana (a). The ſame may be ſaid con- (0) Clarle 


cerning the Temple of Apodo, on the Ruines of whic 

the report is, St. Peters ay arr was founded OG Poeee ang 

The Antiquary will alſo have it, That at 791k was Bel- (G8 

lona's Temple ; and Minerva's Temple at Bath, and phanides De- 

that from her the Town was called Caer Paladour, that '&iPt- Lond, 

is, the City of Paladian waters (c). They that will (c $y,rtie. 

have the Church of Rome to be Capat Ecclefiarum, do Hiſt. 

aſcribe it to Pope Boniface, that he obtained it of the 

Emperour Focas, becauſe the Church of Con/taxtinople 

writ her ſelf Primam omnium Ecclefiarum : This was 

ſo Decreed in the year 668. by a Council of 62. Biſhops 

ſub Anathemata (d). Ata Synod held at Weſtminſter © hy 

under Pope Irmocent 2. in the Third year of King Ste- Chron. 

phen An. D. 1138. it was Decreed, That no Church 

ſhould be built without Leave firſt obtained from the 

Biſhop of the Dioceſe, Apoſtelica authoritate prohibe- 

mus, nequis abſque Licentia Epiſcopi ſui Ecclefiam wel 

Oratorium conſtituat (ec). By the Fifth Law of va King (+) nin. a4, 

of the Weſt Saxons the Church is made a Sanfuary, $S; —_—_ | 

3 fit mortis Reus, & ad Eccleſiam fugiat, vitam ha- Gear -> 

eat & emendet ficut reftum conſulet (}), 

held at Weſtminſter in the Reign of #7. 2. An. 1175. it 

was ordained then,, no Judgments touching Blood or 

Corporal puniſhment ſhould be given in. a Church or 

Churchyard ; by the Sixth Canon made at that Synod, 

Seculares Cauſas, in quibus de ſanguinis effufione, vel de 

Pena Corporali agitur, in Eccleſtis, vel in Cemeteriis agj- 

tari ſub interminatione anathematis prohibemus (g). By (4\xchro.e. 

the Fifth Canon made at a Synod held in London during de Temp. 

the Reign of Edmond, Father of Edwin and Edgar, * *: 

who ſucceeded /Ztrhelftane, at which Synod were preſent 

Odo and Wulftan Archbiſhops, proviſion was for the Re- 

pairing. of Churches, viz. /t ownis Epiſcopus reficiat 

Dei domos in ſuo proprio, & Regem ammoneat, ut omnes 

Ecclefie Dei fint bene parate (h). The like you have inChron. Fi. 

the 92 Law of King Xanute, Ad refeftionem Ecclefie S_ 

debet omnis populus ſecundum Legem ſubvenire (t). At (3) Idem de 

a General Council held at Ahemes under Pope Calixtus —_— 
Att» 


—————— 
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An. 1119. during the Reign of 7. rt. it was Ordained, 
That whoever invaded the poſſeſſions of the Church 
ſhould be Anathematiz'd ; 7niverſas Ecclefrarum poſ- 
ſeſſlones, que Liberalitate Regum, wel Largitione 
Principum conceſſe ſunt , inconcaſſas in perpetuum, © & 
inviolatas eſſe decernimus. Quod fi quis eas abſtulerit , 
aut invaſerit , Anathemate perpetuo feriatur. And by 
the Sixth Law of Ina aforeſaid, if any man foughtin 
the Church , he ſhould forfeit Six pounds ; / quis in 
Ecclefia pugnet, 120 ſlid. emendet. And although ir 
be now looked upon as Zxattion for a Parſon to demand 
his Funeral dues of burial, where the deceaſed is car- 
ried out of his Pariſh to be buried in another, ſo it was 
long ſince Ordained by the Laws of King MFanute, leg, 
16. Si Corpus aliquod a ſua Parochia deferatur in alj- 
am, pecunia tamen Sepultura ejus jure in eam Ecclefi- 
am pertinebit. 
Churchwar- Among other Officers relating to the Church, thoſe 
me of Churchwardens, (Queſtmen, and Sidemen are not to be 
omitted ; for although they may be ſome of the Lower 
Form, yet they are of neceſſary uſe, and ſuch as without 
whoſe care many diſorders in the Church may paſs un- 
puniſhed, as well as the concerns thereof much preju- 
diced ; for which end and reaſon the Law will have 
them to be a Corporation, qualifies them to Sue, ſubjects 
them to Suits, and underſtands them in the nature of 
Eccleſiaſtical Truſtees as Guardians of the Moveable 
Poſſcfſions of the Church : Therefore the Canons have 
determined, as to the qualification of the perſons Eligi- 
ble, the manner of their Choice, by whom, and the 
time when, their Oath, Office, Duration, and Account 
when and before whom it ſhall be made, and how they 
ſhall be finally diſcharged. 
Conſolidation, By reaſon of the great defolation and ruine of many 
Churches and Pariſhes in the Jate Unnatural War in this 
Kingdom, and' otherwiſe, it hath been judged neceſſary 
to paſs an ACt of Parliament for the Uniting of certain 
Churches in Cities and Towns Corporate: Notwith- 
fianding which, the Pariſhes to remain diftin@ as to all 
Rates, 
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Rates,, Taxes, Parochial, Rights, Charges and - Duties, 
and all .qther . Privileges, Liberties, and ReſpeRts what- 
ſoever; wherein it is alſo Enacted, 7hat the Patrons of 
fuch Churches and Chapels ſo united ſhall Preſent þ 

Turns onely to that Church, which ſhall remain and be 
Preſentative from time to time, &&c. Provided, That 
Pariſhes having 100 |. maintenance per An. may not be 
United. Alſo the Incumbents of ſuch united Pariſhes 
muſt be Graduates in ſome Univerſity. Aud the Owners 
of Impropriations may beſtow and annex Maintenance 
tothe Churches where they lie, and ſettle it in Truſt for 
the benefit of the ſaid Parſonage or Vicarage, without 
any Licenſe of Mortmain. It is there alſo tarther En- 
ated, That if the ſettled Maintenance of ſuch Parſc- 
nage, Vicarage, Churches, and Chapels ſo united, &c. 
ſhall not amount to the full ſumm of 100 |. per. An. clear 
and above all: charges and reprizes, that then it ſhall 
be lawfull for the Parſon, Vicar, and Incumbent of the 
ſame , and his Succeſſours, to take, receive, and purchaſe 
to him and his Suceſſours, Lands, Tenements, Rents, 
Tithes, and other Hereditaments, without any Licenſe 
of Mortmain ; any Law or Statute to the contrary not- 
withſtanding. - The Churches and Pariſhes in London, 
which by that Act ſince the Dreadfu// Fire are United, 
are theſe, viz. The Pariſhes of Alhallowes Breadilreet 

and $t. John Evangeliſt are wnited into one Pariſh, and 
the Church of the former to be the Pariſh-Church of the 
Pariſhes ſo united. The Pariſhes of | $: Alban's Wocd- 
ſtreet, and St. Olaves Silverſtreet are  wnited "into one 

Pariſh, and the Church of the former to be the: Pariſh 

Church. of the ſaid Pariſhes ſo united. The Pariſhes of 
St. Auſtins and St. Faiths are united into one Pariſh, and 
the Church of the former to be the Pariſh Church of the 

ſaid Pariſhes ſo wnited. The like order to be obſerved 

in all the of the Pariſh Churches that are by that 


ACt united. 


Touching Dilapications of Eccleſiaſtical Edifices and Dilapide+- 


Poſleſiions; it-may: well be preſumed, That the. moſt of ** 
that kind that ever was-in the Chriſtian. World, was in 
the 
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the time of Dzoclefian's Perſecution ; which moved 
Conſtantine, Son of Conſtantius Chlorus, who began his 
Reign in the year of our Lord 310. to give command 
for the Re-editying and Repairing the Temples of the 
Chriſtians ; which was not onely expeditely put in Exe- 
cution, but many new Churches were alſo ereted for 
the Convention of the Chriſtians ; and Idol-Temples 
ſhut up, until J«lia» the Apoſtate reſtored the Hea- 
theniſh Idolatry. It hath ever belonged to the care 
and cognizance of the Church, to make proviſion for 
the Repair of the Dilapidations of the Church. Thus Fe- 
# Chron. 24. boiada made it his buſineſs to repair the D:lapidations 
of the Temple : But although Controverſies hence ari- 
ſing, and incident to this matter, are properly belong- 
ing to Eccleſiaſtical cognizance, yet they are not onely 
Eccleſiaſtical perſons that are hereunto obliged ; for al- 
though they alone are to prevent and repair, or make 
fatisfa&tion for what part of the Churches Dowry them- 
ſelves have ſuffered to be Dilapidated, whilſt in their 
own poſſeſſion ; yet as to the Church it ſelf, and rhe 
Incidents thereof , others as well as Eccleſiaſticks are 
obliged to the Repairs thereof ; for the Steeple with 
the Body of the Church, - and all Chapels lying in 
Common thereunto, are to be Repaired by the Fovii 
coſt of the Pariſhioners; and ſuch Private Chapels 
as wherein particular perſons claim a propriety of Seat 
and Sepulture, are to be Repaired at their own charge ; 
but the Chancel is to be kept in Repair at the Parſon's 
coſt: yet in all theſe reſpe& is chiefly to be had to the 
Cuſtome of the Place time out of mind, for that ſhall 
rule the Premiſſes, and will go far to determine, whe- 
ther the Fences of the Church-yard are to be made and 
repaired at the charge of the Parſon ( who may have . 
the ground thereof as part of his Glebe) or at the 
charge of the Pariſhioners, or of ſuch perſons whoſe 
Surer de 120d ſurrounds or abutts on the ſame. Suarez faies 
virz.& Staru That for the better prevention of Dilapidations, there 
- goes was Anciently a Cuſtome in ſome places, That ſome 
wu. 13, Part of the Tithes ſhould not be paid to the Clerk, 


or 


WW 5 0 UW yy Fw TFT > WW 5" Uo YY 5 WW wHBLYSW DF 


ws £2. . An £5. 4. AM At 


—_— 


The Introduftion. 


or applied to the party Beneficed, but ſhould be reſerved 
for the uſe of the Fabrick of the Church, to repair the 
ſame, and for the uſe of the Poor ; and were not pro- 
perly due to any particular Clerk, ut in ejus dominium 
transferantur, but to the Clurch ; not the material 
Temple, but to the Church, that is, the Clergy for the 
uſe of the Temple. The Executours or Adminiſtratours 
of a Dilapidatour ſtand. charged in the Eccleſiaſtical 
Court to the ſucceeding Incumbent to make. good the 
Repairs ; and if ſfach Dilapidatour in. his life-time ſhall 
make a Deed of Gift to defeat the Succeſſour of the effe&t 
of his Suit, it is void, 13 E/iz. cap. 10. And the Suc- 
ceſſour Incumbent ſhall have like remedy in the Ecclefi- 
aſtical Court againſt ſuch Donee or Grantee, as he 
might have had againſt the Dzlapidatour's Executour or 
Adminiſtratour. Alſo by 14 Ez. cap. 11. it is, pro» 
vided, That all the Moneys received for Dilapidati- 
ons, ſhall within Two years be employed upon the 
Buildings, for which they were paid, on pein of for- 
feit of ſo much to the King as ſhall not be fo em- 
ployed, 


When a Church becomes Litigjous, and doubt arifes Perris ant 


touching the Right of Patronage or Preſentation, in "age. 


that caſe the Law hath provided an Expedient for the 
Ordinary, whereby his being a Diſturber,, in caſe he 
Collate or Preſent, 1s prevented; to which, end, and-in 
ſuch caſe the Law dire&s him to award the.,Fure Patro- 
natus ; wherein the Praftice with us at this day an- 
ſwers to the pretence of all perſons quorum intereſt, with 
more exa&neſs and general fatisfa&tion, than was .anci- 
ently practicable according. to the Canons and Conlti- 
tutions of old, as appears by the defect (in this, maty 
ter) of the Seventeenth Canon of- the . Council. at 
Rome, An. 1180. which is onely to this effect, wiz. 
If a queſtion ariſe concerning Preſentations of divers 
perſons to one Church, or concerning the Gift of Pa- 
tronage, if the aforeſaid Queſtion be not decided within 
the ſpace of Three months, the Biſhop ſhall place in the 
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Church the perſon whom himſelf concezves moſt worthy. 
The Law takes notice of a twofold Jus Patronatus, the 
one Civile, the other Canomicum: The former is that 
which is introduced by the Civil Law, and refers to a 
Lord or Patron in reſpe& of his Bondman made Free, 
and his Goods: the” other, and which onely is here in- 
tended, is, That which is inſtituted by the Church in 
ſhew of gratitude to him who either Founded, Built, or 
Endowed ſome Church ; for which reaſon the Biſhops 
granted them a certain Right in ſuch Churches, which 
1s commonly called Fus Patronatus, and that by the 
Canon Law underſtood as FHoworificum, Utile & One- 
roſum. FHonorificum, in regard of that obſequious Re- 
ſfpe& due from the Pariſh tothe Patron, ſpecially in that 
the chiefeſt Seat in his Church is granted to him: Oye- 
roſum, in that the Patron may lawfully defend his 
Church , and prevent the Dilapidations both of the 
Church, and of what ſhe is Endowed with according to 
the way and manner prefcribed in cap. Filiis 16. 9. 7. 
It is alſo- called Fas '2/tile ,, 'becauſe that if any time 
the Patron or any deſcending from him ſhall happen to 
fall into decay ,' in ſuch cafe the ſaid Church'is more ob- 
ligd to ſupply the neceſſities of him and his, than of 
any other Poor. c. (uecunque cum ſequent. For this 
reaſon alfo it is, and that others may be encouraged to 
the like AQsof Piety, 'the Church (as a Mark of ſpe- 
cial grace" and favour ) hath granted to fuch Patrons the 
Fus Preſentandi, or a Right to Preſent fit perſons to 
the Benefice of fuch Churches. This Right or Jus Pa- 
?ronatus did not belong to Patrons anciently or jure 
antiquo, as appears by the Gloſs in cap. Pig mentis ; 
yet moſt certain it is, That this Right of Patronage 
was Jus antiquiſimum, as is evident by cap. Quoniam. 
de jure Patronat. And the Lateran Council calls it 
Poteftatem, in qua Ecclefia huc uſque Patronos ſuſti- 
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The preſent Incumbents, Parſons and Vicars, of = and 


Churches burnt-in London by the late Dreadful Fire, 
and by Ad of Parliament not to be rebuilt, are by 
the ſaid AR not deprived of the Tithes, or other pro- 
fits formerly belonging to their reſpective Churches fo 
long as they ſhall aſſiſt ſerving the Cure, and other 
Offices belonging to their duty in the Pariſh-Church, 


whereunto their reſpetive Pariſhes ſhalt be united and 


annexed by the ſaid AR, . according to-the direQion of 
the Ordinary, &c. Saving to the King's Majeſty, hisHeirs 
and Succeſſours, the Tenths and Firſt-Fruits of all ſuch 
Pariſh-Churches as by- force of the faid A& are- united 
and conſolidated, &c. - yet ſo, as that the, ſaid Parſpns 
and Vicars are by the faid A&. indemaified from - the 
payment of all Firſt-Fruits, Tenths and Penſions due 
and which ſhall be due unto his Majeſty , and from all 
dues to- the Ordinary and Archdeacon ,-.and: all other 
dues whatſoever chargeable upon them: reſpeRiyely, un- 
til ſuch, time- as they ſhall receive the Profits ariſing 
from the ſame, as formerly. And no Proceſs to iſſue out 
of any Court whatſoever, againſt the perſons aforeſaid, 
for their Non-payment of Firſt-Fruits, Tenths, Peafi- 
ons, or any other-the. dues aforeſaid, &c. The faid Par- 
ſons are likewiſe by the ſaid Aﬀ indemaniftied for nat 
Reading the 39'Articles, or not. doing other Things en- 
joyned by Law , until ſuch timeas the ſaid Churches be 
Re-edified: or made fit for Publick Worſhip. The faid 
Parſons and Vicars are likewiſe impower' to lett Leaſes 
of their Glebe Lands, with the conſent of the Patron 
and Ordinary, for any" Term not. exceeding 4© years, 
and at ſuch yearly Rents, without Fine, as can be ob- 
tain'd for the ſame: And that no Lapſes incurred upon 
any Non-preſentation in due time of any of the Patrons 
of the ſaid Liviogs ſince the ſaid Fire, thall any ways 
prejudice, or make void the Preſentations. that the ſaid 
Patrons have ſince made, whereupon any incumbent is 
ſince Inſtituted and Inducted, any Law or Statute to the 
contrary in any Wiſe notwithſtanding. By the Third 


Canon of that great Aſſembly of 180 Biſhops at Rome, 
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Vicars, Vica- 


rages, * and 


Benefices. 


in the Chnrch of Conſfantiniana, Ar. 1180. in the'Twen- 
tieth year of *Pope-' Alexatder the Third; it was Ordain- 
ed, - That no man ſhould be admitted to the Office of a 
Biſhop under the age of ' Thirty years; nor that any 
ſhould be admitted to be a Deacon, or Archdeacon, orto 
have the government of a Pariſh, untiff he were of the 
full age of Five-and twenty years. 

The next Chapter ſpeaks of Yicars, Yicarages, and 
Benefices ; Gervaſius a Monk of Canterbury in his Chro- 
nicle de tempore #7. 2. ( under whom a Synod was con- 


-vened at Weſtminſter, An. 1175. by Richard then Arch- 
-biſhop- of Canterbury) acquaints us with an Ancient 
Canon made'at that Synod, whereby Vicars are re- 
ſtrained from behaving themſelves proudly againſt their 


Parſons, a piece of Spiritual Infolence not grown quite 
out- of practice to this day : it is the Eleventh Canon, 
the words''are; llud etiam de Vicariis, qui perſons fide 
& juramento obligati' ſunt, duximus ftlatuendum, quod 
fi fide wel Sacramentt religione contempta Perſonatum 
fibi falſo aſſumentes, contra Perſonas ſe erexerint, 'fi 
ſuper hoc in jure wel confeſh wel convitti fuerint, de 
ogtero in eodem Epiſcopatu ad Officii - ſut»Extcutionem 
»0n admittantur. - In all Appropriations of Churches 
there ever was, and ought to be,” an eſtablſhment of 
ſufficient Maintenance for the Vicar and his Succefſours, 
pro- ſuſtentatione ſua congrua, made by the Biſhop of the 
Dioceſe, by and with the conſent of ſuch as to whom 
ſuch Churches are Appropriated : And this," though for 
the moſt part conſiſting onely of the Minute Tithes, yet 
liath the denomination of a Berefce, or Eccleſiaſtical 
Benefice, as properly as any ReQory or Parſonage 
whatever ; for they are perpetual Yicars, in whom the 
Vicarage or Benefice,” is as in Fee, though not properly 
in demeſne as in Fee, as Temporal Inheritancesare ; and 
therefore the word [ Beneficrum ]' with the Fendiſts and 
Canoniſts is the fame as Feodum or Feudum with our 
Common Lawyers ; yet ſometimes it is oppoſed to that 
which we call 4/Zedium, or what a man hath in his own 
Name;. and in-his own proper Right. and- abſolutely , 
for. 
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for that which- is here underſtood by Beneficium, may be 
polleſs'd. nomine alieno, & certis ſub Legibus.; which 
may not properly be faid of 4/odimm, that being pro- 
per what a man doth: poſſeſs nomine proprio, & abſo- 

e: An inſtance of this you have in the Grant made 
by King William Rufus to Anſelme Archbiſhop of Can- 
terbury; Pracepit Rex, ut inveſtiretur Anſelmus om- 
nibus ad Archiepiſcopatum pertinentibus, atque at Ci- 
vitas Cantuariz, quam. Lanfrancus ſus tempore in Bene- 
ficio 4 Rege tenebat, & Abbatia Santti Albani , quam 
non ſolum Lanftrancus, ſed 5 Anteceſſores ejus habuiſſe 
woſcuntur, in Allodium Fcclepe Chriſti Cantuarienſis 
pro redemptione anime ſug perpetuo jure tranfirent: 
By the Ninth Canon of the Lateran Council under Pope 
Alexander , It is prohibited to grant or promiſe any 
Eccleſiaſtical Benefices before they are actually void ; 
the! reaſon.of which Canon was, to prevent the deſire of 
the death of the preſent Incumbent, by him who by 
ſuch. promiſe or grant had an expettation to ſucceed him 
in the Benefice. 

In the next place follows the Chapter of Advowſons, Advewſms.. 
which the Canon Law calls Jus Patronatus , being, a 
power” or right of Preſenting one to be Inſtituted to a 
vacant Eccleſiaſtical Benefice; Ifay, Yacant, becauſe if 
the Benefice be not then void, the Preſentation will be 
void in Law; the reaſon is, becaule were it otherwiſe, 
occaſion might thereby be given the Preſented to deſire 
or wiſh for the Incumbent's death. cap. Nula. de Conceſſ, 
Prebend. And although, what we call Advowſon, the 
Canon Law calls Fus Patronatus; yet: every Jus Pas 
tronatus.is not. an Advowſon, according to the Civil 
Law ; for the Jus Patronatus hath a twofold accepta- 
tion in the Law ; the one, That Right which Lords or 
Patrons have on their Bondmen made Free by Manu- 
miſſion, and ſo it is taken in F. de jur. Patron. but this 
is not to.our preſent purpoſe ; the other, That Right of 
Preſentation to an Eccleliaſtical Benefice, which belongs 
to Patrons of Benefices and Churches, which in the Law 
is likewiſe called. Jus. Advocations, as appears: by cap. 
: (1418 
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Appropriatt- 
ons. 


Quia Clerici, der Fur. Patronat. | And this is that- Ad- 
vowſou here intended. This Right' of Advouilfous or 
Fus Patronatus the Law doth allo diſtinguith into E£c- 
clefraſtical and Laical. Touching the Ecclefraftical vid; 
Covarru. in gq. pratt. c. 36. nu. 2. which is ſo called, © not 
becauſe an Ecclefiaſtick doth enjoy or poſſeſs it (for fo 
he may alſo poſſeſs a Lazck Patronage; ) but becauſe it 
belongs to one for that he hath founded, built, or en- 
dowed the Church Ex boxis Ecclefraſticrs, or by reafon 
of ſome Rectory of a Church, or ſome Eccleſiaſtical 
Dignity : as when a Benefice is. ereted with money 
gotten ex bonis Ecclefiafticis ; in that caſe he hath Fu 
Patronatus Eccleftaſtici, or Patronatum Eccleftaſticum : 
And fo it is, if one hath the Advowſor or right of Pre- 
ſentation, becauſe he is a Biſhop, a Dean, or the like; 
this alſo is Jus Patronatus. Ecclefiaſtici, fo the Glols, in 
Clem. 2. de jur.Patronat. & alii, The other kind of 
Advowſons or Jus Patrenatus. Laici is lo called, for 
that it belongs to one, becauſe he hath either founded, 
built or endowed ſome Church, or ereted ſome Benefice 
Ex bonis Patrimonialibus. Leſſius de Fuſtic. & jure, cap. 
34: de Benefic. Dub. 44 In purſuance ot that diſtinQion 
it is, that the Canon Law determines in a different man- 
ner in reſpe&t of Ecclefraſtick and Laick Patronages, 
touching the time limited for Preſentation to a vacant 
Benefice ; for (according to that Law) it the Patronage 
be Laick, the Patron is obliged to Preſent within Four 
months next after the Church becomes void : but if the 
Patronage be Eccleſtaſtical, then within Six. cap. wnico, 
de Fur. Patronat. in 6. | 

Concerning Appropriations of Churches, the firſt 
thereof ſince the Congueſt appears to be that of Fever- 
ſham and Middleton in Kent , An. 1070. granted by 
William the Conquerour to the Abbey of St. Auſtins in 
Canterbury in manner following, viz. In nomine, &Cc. 
Ego Willielmus, &c. ex his que omnipotens Deus ſuq 


 gratia mihi largiri eſt dignatus, quedam concedo Ec- 


cleſie S. Auguitini Anglorum Apoſtoli, &c. pro ſalute 
Anime mee & Parentum meorum, Pts, & 
Succeſ» 
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Succeſſorum, hereditario jure hac ſunt Ecclehae & 
Decime duaram Manfionum, viz. Feverſham & Mid- 
dleton ex omnibus redditibus qui , &c. & onmibus iti> 
dem appendentibus, terra, ſylva, pratis, & aqua, &c. 
Hyac omuia ex integro —_—_ S. Auguſtino, & Abbatrs, 
&- Fratribus , ut habeant, & fFexeant, Poſſideant in Pere 
petuum ; which was afterward Confirmed by Pope 
Alexauder the Third, and Ratified by Theobald Arch- 
biſhop of Canterbury, together with an Eſtabliſhment 
and Ordination of a Vicarage by-the ſaid Archiepiſcopa! 
Authority in each of the faid Churches reſpeRively. 
The like you havefor the Appropriating of Three other 
Churches to the ſame Abbey, wiz. of Wyvelsberg, Stone, 
and Brocland in Kent, by the Charter of Ed. 3. above 
Three hundred yearsfince, Confirmed by Pope Clement's 
Bull, and ratified by Simon Mepham then Archbiſhop 
of Canterbury, with his Eſtabliſhment of three perpe- 
tual Vicarages to the ſaid Churches: Which Charter is 
to this eftett, wiz. Nos de gratia neſtra ſpeciali, & pro- 
C. Libris, quas prefati allu & Conventus nobs ſol- 
vent, tc. Conceſſimus & Licentiam dedimus pro Nobu 
& heredibus noſtra, quantum in Nobus 'eft,  ejuſdem 


Abbati & Conventui , quod ipfi Ecclefias predittas Ap- vid.. 


propriare, & eas fic Appropriatas in proprios uſus te» —_— his. 
mere poſſint fibi & Succeſſoribus ſuis in perpetuum ( nift t. rev. =_ 


in hoc, (Quod Nos tempore vacations Abbatie predi- tis Abbatum- 
S. Auguſtin. . 
Cant, 


He, ft contigerit Eccleftias pradittas, vel aliquam ea- 
rundem tunc vacare, Nos Jus Preſentandi ad eaſdem 
amitteremus) fine occafione, vel impedimento Noſtri, 
vel heredum noſtrorum quorumcunque. Zujus Data eſt 
ſub An. Do. 1349. The Modern Church-Hiſtorian of 
Britain in his Eleventh Book, pag. 136. calls to remem- 
brance, That about Az. 1626. there were certain Fe- 
offees, a Whole dozen of themihough not zncorpo-- 
rated by the King's Letters Patents, or any Act of Par- 
liament, yet) Legally -(he ſays) ettled in Truſt to pur- 
chaſe in Impropriations, and vhat it was incredible (how 
then poſſible to-be believd ? ) what large Sums were ad- 
vanced in a ſhort time towards that work.: But _ 
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withall tells us ſomewhat that is Credible, viz. That 
there are 9284 Parochial Churches in England, endow- 
ed with Glebe and Tithes ; but of theſe (when the faid 
Feoffees entred on their work ) 3845 were either 4p- 
propriated to Bifhops, Cathedrals, and Colleges, or 
Impropriated ( as Lay-Fees) to Private perſons, as for- 
merly belonging to Abbeys. The Redeeming and Re- 
ſtoring (he does not mean to the Abbeys) was the deſign 
of theſe Feoffees, as to thoſe in the hands of Private 
perſons, but re iufetta, the Deſign proved abor- 
tive. 


Commendams., A Commendam or Ecclefia Commendata, ſo called in 


contradiſtinAtion to Ecclefha Titulata, is that Church, 
which for the Cuſtodial charge and government thereof, 
is by a revocable Collation concredited with ſome Ec- 
cleſiaſtical perſon, in the nature of a Truſtee, wel tan- 
quam FideiCommiſſarius, and that for the moſt part onely 
tor ſome certain time, abſque titalo ; for he that is 7i- 
tularly Endowed, hath the poſſeſſion of the Church in 
his own Name and in his own proper Right during his 
life; hence it is, that in the Canon Law a Church col- 
lated i» Commendam, and a Church beſtowed in 7:tulum: 
are ever oppoſed as contraries. vid. iſt. Concil. Trident. 
lib. 6. pag. 600. & Duaren, de Benefic. lib. 5. cap. 7. Thus 
King Edgar Collated Dunſtan Biſhop of Worceſter to the 
Biſhoprick of Loudon by way of Commendam ; Rex Ed- 
garus (ſays Radulph. de Diceto in his Abbrevia. Chro- 
nicorum )) Lundonienſem Ecclefiam proprio Paſtore vi- 
duatam commifit regendam Dunſtano Wigornenſi Epi- 


ſcopo. Et fic Dunſtanus Lundonienſem Ecclefam Com- 


mendatam hbabuit, & non Titulatam. did. Radulph. de 
An. 962. Tt is ſuppoſed that the firſt Patent of a Com- 
mendam 'retinere granted in Exg/and by the King to 
any Biſhop Elect, was that which King /Zexry the Third 
by the advice of his Council (in imitation of the Popes 
Commendams then grownvery common ) granted by his 
Letters Patents to W//enghaw then. Chancellour of Eng- 
land, notwithſtanding his inſufficiency in the —_— 
af Divinity, to hold and reta'i: all his former Eccleſtaſti- 
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cal Dignities and Benefices, whereof the King was Pa- 
tron, together with his Biſhoprick ( he then ſucceeded 
Fulco Biſhop of Lomdon ) for fo long time as the Pope 
ſhould pleaſe to grant him a Diſpeaſation : whoſe Dil- 
penfation ' alone would not bar the King to Preſent to 
thoſe Dignities and Benefices, being all void in Law by 
making him a Biſhop. He had alſo the like Patent of 
Commendam retinere as to his Benefices and Eccleſiaſti- 
cal Preferments in /re/and. And this Patent of ſuch a 
Commendam being made by the King, his Lords and 
Judges, is for that reaſon the more remarkable, vid. 
Le Hiſt. of the Church of Great Britain, pag. 84. Ac- 
cording tothe properand Ancient Account, Commendams 
were originally introduced in favour and for advantage 
of the Church which is Commended, in favorem & uti- 
litatem Eccleſia que Commendatur. Imola in ca. Neme. 
de Elef. in 6. ſays, that Commendams are not to be 
Nifi ex evidenti Ecclelia Commendate neceſſitate wel 
utilitate, The diſtinQtion of Temporal and Perpetual 
Commendams in the Canon Law 1s of no great uſe with 
us ; indeed in the Church of Rome, according to the 
former mode of Commendams, a vacant Church is Com- 
mended cither by the Authority of the Pope, if it be a 
Cathedral ; ca. penult. & ult. 21. g. 1.0r by the Autho- 
rity of the Biſhop, if it be a Church Parochzal. This 
is commonly 7emporal, or for Six months, and is in atz- 
litatem Ecclehe : the other commonly Perpetual, and 
are magis in ſubventionem eorum; quibus commendantur, 
quam ipſarum Ecclefiarum. And a Commendatary for 
life is the ſame in reality with the Titular. Theſe Com- 
mendams in their Original were Inſtituted to a good 
purpoſe, but after uſed to an evilend: For when by rea- 
{on of Wars, . Peſtilence, or the like, the EleQion or Pro- 
viſion could not be made ſo ſoon as otherwiſe it might, 
the Superiour did Recommend 'the' vacant Church to 
ſome honeſt and worthy perſon to govern it, beſides the 
Care of his own, untill. a Redfour were provided; who 
then had nothing to do with the Revenues, but to govern 


them and confign them to another. But in proceſs of 
F time 
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time theſe Commendataries, under pretence of Necelſſi- 
ty, made- uſe of the Fruits, and to enjoy them the 
longer, ſought means to hinder the Proviſion : for re- 
medy whereof, order was taken that the Commenda 
ſhould not continue longer than Six months : But the 
Popes by the plenitude of their Power, did exceed theſe 
Limits, and Commended for a longer time and at laſt for 
the life of the Commendatary, giving him power to uſe 
the Fruits. 

When any Eccleſiaſtical Benefices happen to be void, 
the Law provides that'they ſhall be ſeaſonably ſupplied 
with meet Incumbents, and will not by any means ad- 
mit any long Vacancy, and hath rs ſet a compe- 
tent time within which he that hath the original right of 
Preſentation -in him, ſhall diſcharge his duty therem, or 
the Lapſe ſhall incurr to him or them to whom by Law 
ab Inferiori ad Superiorem it gradually devolves. This 
matter of Lapſe ( in the intent and purpoſe thereof, 
though not by that denomination ) is very Ancient : 
By the Ninth Canon of the Council of Lateran under 
Pope Alexander, it is provided, That Cam Prehendas, 
Eecleſias, ſeu qualibet officia in aliqua Ecclefia wacare 
contigerit, wel fi etiam modo vacant, non din maneant 
in  felperſo ſed in Sex menſes perſonis que digne Admi- 
wiſtrare valeant conferantur. $i autem Eoiſcopes, ubi 
ad eum ſpeftaverit, . conferre diſtulerit, per Capitwſum 
ordinetur. (uod fi ad Capitulum Elettio pertinuerit, 
& infra praſcriptum terminum hoc non fecerit , Epiſce- 
pus exequatur. Aut ft forte omnes neglexerint, Metrope- 
litanus de ipfis abſque illorum contradittione diſpenat. 
vid. Chron. Gervaſii de Temp. Z7. 2. Andiby the Eighth 
Canon- or Conſtitution of the Council at Rome in the 
year 1180. under Pope Alexander the Third, it was 
Ordained, That no Ecclefiaftical Office ſhould be pro- 
miſed to any man before it became vacant by the deceaſe 
of the Poſſeſſour. For (fays the Canon) #t is an unrigh- 
peous thing to pub/any \man in expectation: of another 
wans Living, whereby he may wiſh his Brothers death. 
dnd when axy place ſhall happen to be vacant, let iti\be 

planted 
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Planted again within Six. months, or elſe he who hath 
the Right of Plantation ſhall loſe it at that time, and 
the Chapter , or Metropolitan Biſhop ſhall have power 
to provide the vacant place. According to the Canon 
Law the Lay-Patron hath but Four months to preſent 
to a Benefice, bur an Eccleſiaſtical Patron hath Six. Pa- 
tronatus wero Laicus mtra yuatuor menſes preſentare 
poteſt, Evcleſraft icus autem Patronus intra Sex menſes. 
c. #no, de jure Patron. in 6. But the Pope is not limited 
to any time, ſo that he may Collate to ſuch Eccleſtaſtical 
vacant Benefice' at what time he pleaſes. Pape wero 
wr eff aliguod tempus prefixum, cum. non habet Superio- 
rem, qui poſſit  ejus neg/igentiom ſupplere. C. aliorum g. 
g. 3- nifi in C. Statutum, de Preb.in 6. Although re- 
gularly all inferiour Dignities Eccleſiaſtical and Benefices 
ought to be beſtowed within Six months of their Vacan- 
cy, according to the rule of the Canon Law, Cc. cum no- 
firs, c. dilettus, & c. poſtulaſtis. Yet the greater Dig. 
nities are by that Law to be conferrd within Three ' 
months, Majores vero Dignitates, ut Epiſcopales, de- 
bent intra tres menſes tribui. C. ne pro defettu, de Elect. 


C. poſtquam, 50. Dift. 


Although in ſtrianeſs and propriety of Speech, Pre» Colatim and 
ſentation referrs to the Lay+Patron, and Col/ation to the Preſentation. 


Biſhop, yet in the Canon Law the words Colation and 
Collatour are frequently uſed in a ſenſe promiſcuouſly re- 
hting to them both. Therefore you have it in one 
place ſaid, That Preſentatio a Fundatore fieri ſolet, 
Epiſcopo, wel alteri Collatori, & Epiſcopus inſt ituit 
Preſentatum a Patrono. Rub. & per tot. tit. de Inſtit. 
& c. quod autem, de jur. Patron. In another Place 
it is faid, That Preſentatio large diciger Collatio. 
Rebuff. in Prax. Benefice. Reg. de infirm. Benefic. reſig- 
want, gloſſ. 14. nu. 6. poſt Barba. in c. Abbatem de Ke- 
ſcript. col. pen. Yea, and ſometimes Collation is ge- 
nerally taken alſo for Inſtitution ; per tex. in ea. uno, ut 
Ecclefraſt. Benefic. fine diminut. conferant. Although a 
Lay-man doth found, build, or endow a Church, yet the 


Canon Law allows him not the Privilege of J«s Pa- 
F 2 tronaty. 
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Patronatus or Jus Praſentandi. otherwiſe than ex gra- 
tia ; for the Canonifts do: hold, That de 'rigore juris non 
poteſt Laicus Eclefiaftica traflare negotia . 2: de Fu- 
dic. onely (fay they) the Popes to encourage them-in the 
founding, building, or endowing of Churches, have 
reſerved that Privilege for them, and confirmed it by a 
Law. e; Decernimus 16: q. 7. & per tot. tit. de 
jur. Patronat. As the Fus Patronatus, ſo Preſentation- 
alſo by the Canon Law is twofold, the one by an: Ecc/e/1- 
aftical Patron, the other by a Lay Patron: This diſtin- 
&ion is beſt known onely to the Canon: Law, and al- 
though it may be ſo+ in Preſentation, yet it is not pro»- 
perly applicable to: Col/ation. The Ecclefraſtical Patron 
(as aforeſaid) hath by that Law Six months, to be com- 
puted from the day of his having Notice of the Vacan-- 
cy to Preſent. c. wnic. de jur. Patronat. 6. Do. de Rota. 
Deciſ. 568. tit. de Sent. & re jud. Deciſ. 31. & 845. tit. 
de filis Presb. deciſ. 4 By. the: Eccleſiaſtical Patron. is 
meant or intended, that perſon who hath the Jus Patro- 
»atus in him ratione Ecclefie ſeu Beneficii quod poſſidet. 
c. dilettus de Offic Leg. Cc. cum. dileflus, de jure Patro. 
But the Lay Patron, who hath the Jus Patronatus ra» 
tione ſui patrimonii, hath onely Four months (as afore- 
ſaid) ad Preſentandum. d. c. uno. yet in his Preſentati- 
on he may wvarzare, but that may not: be moxe thanſe- 
mel tantum, C.quod autem , de jure Patr. and this Cumu- 
lative, non autem ut a primo recedere omnino Fo. t. 
C. cum autem, ubi Pan. ibid. So likewiſe asto Colation 
that alſo is twofo/d by the fame Law, viz. Neceſſary 
and Yoluntary (a diſtinCtion. of- little uſe with us ;) Nex+ 
ceſary, which the Co/atour is bound to.make, as to one 
who hath a Mandate from the Superiour Power for the 
fame, c. tibj; &c. duobus. de Refer. lib. 6: The Yolun- 
tary Collation, being that which is free in him who hath 
power to make the ſame. 

The Canon poſitively requires, that Examination ſhall 
ever precede Ordination, Admiſſion, Inſtitution, and In- 
duction ; and 'although this be Incumbent on the Biſhop 
or Ordinary (when-1t is.in..order. to a Benefice) Rn 

the. 
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the Six months expire ; yet no gone lies upon him. 
to effe&t-it, ſo ſoon as the ofters his ſubmiſſion to 
an Examination, ſpecially if at the ſame time the Ordi- 
nary be circa curam Paſtoralem. This Examination 
referrs to the due qualification of the perſon to be Or- 
dained- or Beneficed,. as ro-his Ability and Converſation. 
After this Examination, and thereon the Ordinarie's Ap- 
probation, the way is open for Admiſſion, if no other 
Legal Impediment appears to the Ordinary; yet tho 
Canon requires,. that notwithſtanding the Biſhop's Ap- 
probation upon the party's Examination, he may not 
Ordain him, unleſs he hath z# eſe or poſſe, a promiſe or a. 

roſpe& of ſome Eccleſiaſtical Living, whereof to af- 
ume the Cure, and whereon to receive ſubſiſtence, un-. 
leſs the Ordinary will maintain- him uatill. he be fo pro-- 
vided, in caſe he hath not of his own wherewith to ſub- 
fiſt without ſuch proviſion.; for our Law. and Practice 
both requires, that they ſhould be Zrcambents, and not 
Mendicants. By the Fifth Canon or Conſtitution made 
by that great Convention of no- leſs than One hundred 
and Eighty. Biſhops at Rome,. under Pope Alexander the 
Third; it was Ordained, That -if any Biſhop ſhould Ad- 
mit | any man to be: a Presbyter or a Deacon., without 
the Title of .a Place that may afford unto him things ne- 
ceſſary for the maintenance of hw life: Let the Biſhop- 
himſelf ſuſtain- him, until he. provide a Living for him, 
except he be able of hs own patrimony to ſuſtain hins- 
ſelf. Inthe Council of Carthage it was Ordgained, Quod- 
willus ordinetur Clericus, nift probatus, aut examine 
pages, aut populari teſtimonio. cap. Nullus 2.4. 

iſt. And by the Council of Pope Martinus.it was De- 
creed, That a4 ſuch as were Ordained Presbyters or 
Deacons without Examination, were to be expelfd the 
Clergy. C. fi.24- Diſt. The Subjeft-matter whereon they 
are to be Examined differs with us from. that uſed in the. 
Church of Rowe. chiefly in-theſe Three particulars, wviz.. 
Quoad Genus: quoad Patriam : quoad. Fidem. vid. c.. 
quando 2.4. Diſt. There are ſeveral. ancient: Canons. 
which give. this Jus Examinationis to ——_—_ C.. 
adhec 
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adhec, & c. ut wſtrum, De Offic. Arch. c. f quis 94; Diff» 
yet Rebuffus tells us, 'that'ar this day in Fraxce they 
have loſt that part of their Office by a kind of deſyetude 
or diſuſe thereof , it now wholly belonging to the Epiſ- 
copal order in that Kingdom, as in this and moſt other 
Churches of Chriſtendom. c. $i ſervus, 54. Diſt. c. acce» 
pimus de tate & qualitate. 4 

Vacatio Beneficti, or the Aveidants of an'Feelefis 
aſtical Benefice, which yon meet with alſo in the enſuing! 
Abridgment, as it is oppoſed/to Plenarty, is 'the' want” 
of a lawfull Incumbent ; during which vacancy the Law 
looks on the Church guaf viduata; without her Spi- 
ritual husband,” and our Common Law on'the Poſleflions 
thereof as-in abetance. An Aveidance in the cauſes 
thereof, as praticable with us, differs much from that 
at the Canon Law, where there are thrice as many as are 
in uſe with us. -- Rebuffus enumerates above Thirty 
Cauſes of fuch''4v##dances, but of ſuch relation to the 
Pontifical Conſtitutions, that not above a Third--part-0f 
them takes place'in this' Realm. It is Que/tio juris, 
whether a Benefice be vozd before Sentence —_—_ 
pronounced, albeit in the-Law ir be faid, Quod ipſo fatto 
ſit privatus > *Admitting-the Crime tobe-commitred for 
which the: Law "fays he ſhall be deprived ip/o fatts;- yet 
the Queſtion is held in the Negative, unleſs it'plainly 
appears that the mind of the Legiſlatours were otherwiſe, 
as if thoſe words were added, viz. Benefirium e03pſo' 
vacare, ita ut alteri Libere poſſit conferri. c. Dudum 2. te 
Etett.' As when one takes a ſecond Benefice IncompatiÞble; 
Aquin. 2.2.4.62.art. 3. Cajetan. ib. Sotus lib. 1. de Fuſt. g.'6. 
art. 7.Covar. de Matrim. p. 2. cap.6.4.8.nu. 9, & 13. and ge- 
nerally the Modern DD. But the Queſtion is put a little 
farther, As whether the Benefice be void when it is faid 
in the 'Law, 'Sit*- privatus ipſo fatto abſque alia decla- 
ratione ? Covarruveins, Sotus, and Henriquez de Excom. 
c. 56. and many other of the later Writers are of Opi- 
nion, that i 1s not'vozd, but that a declaratory Sentence 
of. the Crime is requiſite ; and that Clauſe, ab/que alia 
declaratione, is to be underſtood of a declaration of the 
penalty 
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penalty incurred, not of the- Crime committed ; which 
expoſition of the words, though it may ſeem fomewhat 
ſtrained, is notwithſtanding by the frequent uſe and 
praftice thereof among the Cananifts iently con- 
firmed. And thoſe Laws which ſay, that the Benefice 
{hall be wvid ipſo jure, as.in Extrav. Ambitioſ@, De reb. 
Eccl. do not ſeem to be taken in that ſtrict and rigorous 
ſenſe, Tt [ponte teneatur ſe Reus ſpoliare. Lefſ. de Juſt. 
& Fer. lib. 2. cap. 29. de Judice. Dub. 8. uu. 68. If it 
ſhall hence be demanded, of what force, energy, or ope- 
ration then are ſuch Laws, whereby a man is i9/d jure 
deprived of his Benefice, by reaſon either of ſome Crime 
committed, or another Benefice Incompatible accepted 2 
the Anſwer which the Canorifts make to it. is, That, by 
the words ((ipſo jure privatus Beneficio)). the Offender 
dath immediately loſe the very Title he 'had to the.Be- 
nefice, inſamuch as that he is no longer Dowinus, Bene- 
fects, yet doth retain the poſſeſſion thereof, of which he 
cannot be Deprived, Nif cauſa. cognita, without a fair 
Trial at Law. Gloff. in's. Licet Epiſcopus, :28 de Pra- 
beudy .in6. & DD. ibi.. Note, Thus: is. not. faid. by. way 
of .interpretation of: theſe - words +(ipſo jure ) in any 
Statute Law of this Realm, but by way of Expoſition 
thereof among the Canonilts. 


Although the Clergy have ever been had in the higheſt 7iwalin. 


repute both with Prince and People;; where the Goſpel 
hath been received, | and- have been honoured; with di- 
vers Privileges and Immunities above the Laity, yer 
the Law hath ever held it as. prejudicial to. the Church, 
That Plures hovores Eccleftaſtici uni perſone  fint tri- 
buendi. At a Council convend. at. Weſtminſter in. the 
Five:and twentieth year of the Reign. of /Z. 14being 
above Five hundred years fince, 4Yevorivs 2. then; Pope, 
in this Synod it was Ordained in theſe words, Pracipi- 
Mus ne magj perſone in Eccleſia Archidiaconatus, aut dis 
verſs tribuantwr bovores. To this purpoſe is the Third 
Canon of the Latera» Councul under - Pope Alexavder, 
Quia mounuls diverſas Eccleftaſticas Diguitates, & 
plares Exclefias Parochiales contra Sacrorum Canonum 
mnſtituta 
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inſtituta nituntur adquirere, ita ut cum unum Officium 
vix implere ſufficiant, ſtipendia fibi vindicent plurimo- 
rum, ne id de catero fiat, diſtriftius inhibemus. Et 
quia tantum quorundam proceſſit ambitio, ut non duas 
vel tres, ſed ſex wel plares Ecclefias perhibeantur ha- 
bere, nec duabus poſſunt debitam provifionem impen- 
dere : per Fratres & Coepiſcopos moſtros hoc emendari 
precipimus. Likewiſe Gregory the Tenth, who ſuc- 
ceeded Clement, at a Council at Lyons, Pluralitatem 
Beneficiorum Curatorum dammavit. Hen. de Knyghton. 
de Event. Angl. lib. 2. In1ike manner it appears by the 
Fourteenth Canon of the Council at Rome under Pope 
Alexander 3. An. 1180, That Plarality of Benefices is 
there forbidden, as a vice ſmelling of Avarice and Am- 
bition dangerous and -prejudicial to the People, - whoſe 
Souls are .negletted by ſuch Paſtours. One of the chief- 
eſt Reaſons, :why «the Taw forbids Pluralities, is, be- 
cauſe it enjoyns' Refidence, both which are inconſiſtent in 
the ſame Incumbent. Aquinas ſays, That the having of 
Two Benefices . is \not \intrinſecally - evil, or Malum in fe, 
nor' that it. is altogether indifferent, but carries in it a 
ſpecies of 'Ewv4l, 'yer ſo as that upon due Circumſtances 
it may 'be capable of a qualified lawfulneſSs. Aquin. quod. 
lib. 9. art. 15. To the many inconveniencies, which the 
Law, doth ſpecifically obſerve to follow upon Plurali- 
ties, this may not impertinently be added, That there- 
by the' pxous Intention of Founders is fruſtrated. The 
"Council 'of Trent hath theſe words of it, FHec Plurali- 
tas eft perverſio totius Ordins Ecclefiaſtici, Concil, Trid. 
Sefſ. 2.4. cap. 17, Pope Alexander the Third ſaid, That 
Pluralitas Beneficioram certum continet animarum pe- 
ritvilam. C. Quia im tantum 7. de Prabend. The Cano- 
nifts ſpeaking of this Subject in reference to Diſpenſations, 
to ſalve the matter if poſſible, and bring both ends toge- 
ther, have found' out a very prity diſtinftion of Benefi- 
cia' Incompatabilia primi generis, and Incompatabilia ſe- 
cundi gener: But we are not concern'din that Diſtin&t- 
10n In. that Council of Trent it was faid by the Biſhop 
of Bitonto, That Plurality of Benefices, unknown to = 
F: 
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Firſt Ages, was not brought in. by the Court of Rome, 
but by Biſhops and Princes, before the Popes took upon 
them to regulate the Matter of Benefices throughout all 
Chriſtendom. Yet the Authour of the Hiſtory of the 
ſaid Council of Trent, 1b. 2. ſays, That Clement the 
Seventh Commended to this Nephew #7ippolitus, Cradi- 
nal de Medic, in the year 1534. all, the Benefices of 
the World, Secular and Regular Dignities and Par- 
ſonages, Simple and with Cure, being vacant for Six 
months, to begin from the firſt day of his poſſeſſion, 
with power to convert all the Profits thereof to his own 
uſe. 


The ways whereby an Eccleſiaſtical Benefice may be nerivair. 


acquired, are not many ; but the Cauſes for which an 
Eccleſiaſtical perſon may thereof be Deprived, are very 
many ; generally they may all be reduced to theſe Three 
Heads, (1) By the Diſpoſition of the Law : (2) By the 
Sentence of the Judge : or (3) By a free and voluntary 
Reſignation, which though it be not properly a Depriva- 
tion, yet it is an amiſlion of the Benefice. Deprivation 
by the diſpoſition of the Law, is either by reaſon of ſome 
Crime, whereunto the penalty of Deprivation ipſo fatto 
is by the Law annexed, or by reaſon ot accepting another 
Benefice Incompatible. The Pontifical Law adds Two 
more, which do nat concern us, viz. Ingreſs into Reli- 
gion, and Matrimony. The Crimes that incurr Depriva- 
tion are many, but they muſt be proved, for the Bene- 
ficed party is not bound /ponte ſua to quit his Benefice 
ante Sententiam Fudicis. Lefſ. de Benefic. cap. 29. Dub. 8. 
And when a man is not Fure Privatus, but onely Privan- 
dus, in that caſe his Benefice cannot be beſtowed on ano- 
ther, unleſs a Privative Sentence be firſt pronounced by 
the Judge. - If a perſon Beneficed be long abſent and Non- 
reſident from his Benefice, the Benefice is not by reaſon 
of ſuch long Abſence void ipſo Fure ; but the Law in 
that caſe alſo requires a Judicial Sentence of Deprivati- 
on, and that onely poſt trine Citationis in eorum Eccleſts 
publice Ediftum. Gloſſ, in c. Quoniam, ut lite non conteſtata. 
QC. | 
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Reſidence, One of the chiefeſt |Reaſons. ini Law why .Pluralities 
are prohibited; -is for -the- prevention of” Noa-reſidence, 
as appears by the Third Canon of the Lateras Council ; 
which Canon, after it prohibits the having of divers 
Ecclefiaſtical Dignities or more Parochial Churches than 
one, ir makes proviſion againſt 'Non Reſidence in theſe 
words, viz. Cum'-igitur wel Focleha, wel Ectlehaſbicum 
Miniſterrum committi' debuerit, tals ad hoc perfona 
queratur, que Reſidere in loco, © curam ejus per ſeip- 
fam waleat exercere. Quod fi aliter Attum fuerit, & 
qui | receperit', quod contra Sacros Canones acceperit 
amittat ; & qui dederit, largiendi poteſtate privetur. 

1 Likewiſe by/the Thirteenth Carion of that great Coun- 
cil of 'One hundred and Eighty Biſhops, Aſſembled at 
Rome by Pope Alexander the Third in the year of our 
Lord 1180. it was Ordained, That ſuch perſons ſhould 
be preferr d to Eoclefraſtical Dignitses, as ſhall be attually 
refedent with their people, and undertake the Cure of 
their Souls, by doing the work of their Miniſtry in their 
own perſens, otherwiſe to deprive them of the Office 
and Benefice conferred on them; and they who do confer them 
without theſe Conditions, let them loſe the right of confer- 
rivg Offees and Benefiees.” By- this appears how ſtrict and 
exact the Liw is- againſt Non-Refiderice in the Romiſþ 

Church. | 

#bbats ans One of 'the' moſt Famous Abbats and Monaſteries in 

Abbjes. Britain anciently, ſeems to be that of Baxgor in Flint- 
fhire , whereof Ranwlphus Ceftrenſis fays, that Tradunt 
noun; Pelagiutm furſſe Abbatem apad Famoſum Biel 

() Ceftren, AonaNterinm de Bangor ( a). This Monaſtery which 

Polychron, Ranulphns ſpeaks of, is by our Beda called Bamorna- 

L 4. C. 31, Ry limgua Anglorum, in quo (ſays he) tantus fertur 

of; -mameras Monachorum, ut ' cum in Seprem port10- 
mes effet tum Prapofits fib#+ Rettoribus Monaſterium d 3 
wviſum; nulla® harum” portio minus quam Trecentos ho- 

(b) Bed Ecel, ines haberet,” qui omnes de labore manuum ſuarum 

Hiſt. 1. 2.c. 2. vzDere ſolebant ( b ). But-concerning Abbats, having 
nothing to do- with them, nor they with us, it being 
alſo well known what once they were in this Kingdom, 

and 
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and what tow they are where the Pope doth exercile his 


Juriſdiction, it may here ſuffice onely to obferve, That 


the word [ Abbates] hath anciently had a wide and far 
different ſignification from what we now commonly un- 


derſtand thereby ; for in and among the Laws of King 


ZEthelſtan, - we find the words [quatuor Abbates| to be 
taken { according to the Glofſograpbiſ# thereon ) tor 
quatuor hebdomadas : That Law diredts how and in 
what manner the Hundred Court thall be held; the 
words are, Hoc eft judicium qualiter HUNDREDUM 
teneri debeat: In primis ut conveniant ſemper ad qua- 
twor ABBATES, @& faciat omnis homo Rettum alii 
(c). which the Gloſſary calls Locum plane mendoſum 


"(c)Hiſt.Angl. 


and by the quatwor Abbates will have guatzor hebdoma- Scrip. antiq 


das to be underſtood ; which is the more probable by <9 #47- 
what appears in one of the Laws of\King Edward,” Fa- 


ther of the ſaid Atrhetan, who began his' Reign in 
Ay. 901.” being the Son of King Alured, the words of 
which Law are, Yolo wt” omar prapofitus habeat G E- 
MOTU M ſemper ad QUATUOR -EBDOMODAS, 
& efficiat ut omuis homo rettlum habeat, & omne pla- 


citum capiat terminam quanelo perveniat ad frmew (4). Ibid. col. 


By the word [Gemotum)] in that placeis meant Corventas 837. 


Publicus, Concilium, but chiefly Placitum, as appears 
by the 107th Law of King Kanxte, made for the indem- 
nity of ſuch as ſhould have recourſe to Tribunals, tor 
their ſafe coming and going to and from Courts of Ju- 
ſtice, Fr wolo ut omnis homo pacem habeat eundo ad 
gemotum, wel rediens de gemoto, id eft, placito,' nift 


Quam yaria 
ſine gemots-, 


fit fur probatus. It is a word from the Saxan gemerran, rm genera 
comvenire, unde Noſtratium, to meet. Bur this 'dipreſlion _— 


the Reader muſt put on the 44bars {core, in regard the Gloflario. 


word [ Abbates] gave the occaſion thereof ; which may 
be but a Vemal otfenice, in regard that that Eccleſiaſtical 
Dignity 15 with us' laid aſe, though their 'Poſſeflions 
had better Fortune; yer when King Z. 8. did diflolve 
them, he did not onely augment the number of Colleges 
out of the Revenues thereof, but alſo ereFed divers 
new. Biſhopricks, as at Weftminfter, 'Oxford, Peterbox 


G 2 ronth, 
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rough, ' Briſtol, Cheſter, and Glocefter ; all remaining at 
this day fave that at Weſtminſter, which being reſtored to 
its priſtine Inſtitution by . Queen Mary and Bened;- 
fines placed therein, was after by Queen Elizabeth 
converted to a Collegiate Church. In this Chapter there 
is mention alſo made of Chauntries, Cantaria, or if you 
pleaſe, Aides Sacra : ideo Inſlituta & Dotata Prae- 
diis, ut miſſa ibidem Cantaretur pro anima Fundatoris 
& propinquorum ejus. Ita Spelm. Of theſe and Free 
Chapels about 2374. were diſſolved by King Z7. 8. to 
whom they were given by Parliament in the 382h. year 
of his Reign: The Religious Houſes under 200 /. per 
An. were granted to him in Ax. 1535. All greater Mo- 
naſteries in A». 1538. The Chantery and Free Chapels 
in A. 1545- Of theſe Chanteries Forty ſeven belong- 

ed unto St. Pauls, London. 
Anates or And as for Amnnates or Firſt Fruits, it is Hiſtorically. 
Firſt-Fraits. reported to us, that they were firſt introduced into Eng- 
land in the time of King Edward the Firſt -by. Pope 
Clement, who ſucceeded Beneditt. For this Pope Cle- 
ment after the death of Pope Beneditt, was no ſooner 
Eleed and' Enthron'd in France, but. he began to exer: 
ciſe his new Rapines here in England, by 'a compliance 
with the ſaid King Edward, in granting him a Two 
years Diſme from his Clergy for his own uſe, though 
pretended for the aid of the Zoly Land, that with the 
more eaſe himſelf might exact the Firſt-Fruits of vacant 
Eccleſiaſtical Benefices to augment his own Revenues, 
though not within his own Territories. This is ſaid to 
be the firſt Preſident of any Popes reſerving or exaCting 
Amnates or Firſt-Fruits of all Eccleſiaſtical Dignities 
and Benefices throughout England, extant in our Hiſto- 
ries: which, though reſerved but for Two years by the 
Pope at firſt, yet - <4 bannr' grew into a Cuſtome by de- 
grees, both in Exg/and and elſewhere. And thus they 
remained in the Pope untill an Act of Parliament entitu- 
led the Crown thereunto in the time of King Henry the 
Eighth, which afterwards were reſtored again to the 
Pope by Queen Mary ; but in the firſt year of Queen 
| Elizabeth 
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Elizabeth an A@ paſsd for reſtoring the Tenths and 
Firſt-Fruits to the Crown. Notwithſtanding what ſome 
Hiſtorians have (as aforeſaid) reported touching the firſt 
introdution of Fir/t- Fruits into England by Pope Cle- 
ment in the time of King Edward the Firſt, it is moſt 
evident that they were to be yielded and paid here in 
England ſome hundred of years before that time, as ap- 
pears by the Laws of na King of the Weſt-Saxons, who 
began his Reign in the year 712. The Law was this, 
viz. Primitias ſeminum quiſque ex eo dato domicilio, in 
quo ipſo Natali die Domini commoratur. Lambert. de 
Leg. lnz Reg. And by the Laws of King Edgar, who 
began his Reign in the year 959. it is Ordained in theſe 
words, Ex omni quidem ingeniorum terra, ipſe Semi- 
num Primitig primarie penduntor Ecclefie. Idem de 
Leg. Edgari Reg. Ipſas autem Seminum Primitias ſub 
Feſtum Divi Martini reddito. Ibid. The like you have 
in the Laws of King FXanute, who began his Reign in 
the year 1016. Seminum Primitie ad Feſtum Divi 
Martini penduntor : fi guts dare diſtulerit, eas Epiſcopo 
undecies preſtato, ac Regi Ducenos, & wviginti Solides 
perſolvito. Idem Lamb. It is ſuppoſed, that Boniface 
Archbiſhop of Canterbury in the Reign of Ed. 3. was 
the firſt that made way for Popes to Appropriate A#- 
nates and Firſt- Fruits in this Kingdom to themſelves ; 
for the faid Archbiſhop An. 1246. upon a feigned pre- 
tence, that his Church of Canterbury was involved in 
very great Debts by his Predeceſſour, . but in truth by 
himſelf, tocarry on Foreign Wars, and gratifie the Pope, 


procured from Pope Innocent a grant ot the Firſt years anon. xin.of 


Fruits of all Benefices, that ſhould fall void within his = Chrch o 
Dioceſe for the ſpace of Seven years, till he ſhould pq" 


thence raiſe the Sum of Ten thouſand Marks yearly out 
of the Biſhoprick. So that this Grant of Firit-Fruits of 
Benefices to Boniface the ſaid Archbiſhop, made way for 
Popes Appropriating Fir/t-Fruits and Anuates to them- 
ſelves ſoon after. But in proceſs of time the Parliament 
having (as aforeſaid) ſettled them on King ZZ. 8. there 


was an Office thereof eſtabliſhed in London, An. 1538. 
| whereby 


DE 
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whereby the King's Revenue increaſed exceedingly from 
this Office for the receipt of Tenths and -Firſt-Fruits, 
which was then firſt erected in London ; fuch Monies 
being formerly paid to the Pope, for that the Tenths 
and Firſt-Fruits of the Eng/ifþ Clergy were yearly re- 
turned to Rome. But now the Pope being dead in Eng- 
land, the King was found his Heir at common Law, as 
to moſt of the Power and Profit he had uſurped, and the 
Rents which the Clergy paid were now changed, toge- 
ther with their Landlord ; for Commiſſtoners ( whereof 
the Biſhop of the Dioceſe was ever one) were appointed 
to eſtimate their Annual Revenues, that ſo their Tenths 
and Firſt-Fruits might be proportioned accordingly. At 

4: obitwss this Time the Oblations from the Living, and C#zts from 

at 405.inSt. the Dead, were as duly paid as Predial Tithes, and 

Fauls1o0-, much advanced the Income : but Queen Mary did after 

waltam by AQ of Parliament exonerate the Clergy from all 

Abbey, bur ® theſe Firſt-Fruits, and ordered the payment of the 

ceived bythe Tenths to Cardinal Poole, for diſcharge of Penfions al- 

Churchwar- [owed to certain Monks and Nuns; but Queen Elizabeth 

mm in the firſt year of her Reign refumed theſe Firſt-Fruits and 
Tenths, onely Parfonages not exceeding ten Marks, and 
Vicarages ten Pounds, were freed from Firſt-Fruits. vid. 
Stat. 1 Eliz. cap. 4. 

Altarage, That which in the method of the enſuing Treatiſe 
next offers it ſelf to conſideration, is A/tarage ; Altara- 
gium, taking its denomination from the Atar, becauſe 
(to ſpeak properly) Altaragium eſt Emolumentum Sa- 
cerdoti proveniens ratione Altaris, ex rapes 
vid. Jo. de Athon. in Conſtit. Legatim. Otho. c. Auditu 
ver. Proventus. Touching this Altarage, there is an 
Ancient Record in the time of King ZZ. 3. about the 
year 1234. in the Chronicle of William Thorne the Au- 
guſtine Monk of Canterbury, whereof (among other 
things) there is mention made in a cerrain Compoſition 
between Edmend Archbiſhop of Canterbary and the 
Abbat of St. Auſtins in Canterbury, as to whom it ma 
be paid, and to what value it may extend: The Com- 
poſition runs thus , viz. Noverint univerſ preſens Scrie 


ptun 
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ptum inſpeduri vel andituri, (2zod cum inter Dominum 
Edmundum Dez gratia Cantuarienſem Archiepiſcopum 
tetius Angliz Primatem, Magiſtrum S$. de Langeton, 
Archidiacomm Cantuarienſem ex wna parte, & domi- 
num Robertum Abbatew & Conventum S. Auguſtini Can- 
tuarix ex altera, Controverfia diutins mota fuiſſet ſuper 
Eccleſia de Chiſtlet & Furiſdifione, &c. Item pro bono 
pacis concedunt Abbas & Conventus, quod Archiadiaco- 
mus quando Vifttationis exercet Officium, in Ecclefi 
eorum fic ut in alits Ecclefis Diocefis Camuarienſis re- 
cipiat Procurationem conſuetam, exceptis, &c. In Ca- 


| pellis were de Menſtre ſcil. Sant. P. & Johannis, & 


Laurentii ' preſentabunt Domino Archiepiſcopo idoneos 
Capellanos perpetuos ad Altaragia, ita tamen quod fin- 
gula Altaragia valeant decem Marcas, qui hac portione 
tantum erunt contenti ſub pena amiffienis dite portio- Hilt Argl. 
was, fi coram TJudice quocunque ex certa ſcientia plus a hy we 
aliguando petieriut, preſertim cum Vicarins Matric 1983. 
Ecclefe de Menitre, be Whereby it is very evident, 
That theſe 4/tarages iſſued out of the Offerings to the 
Altar, and were anciently payable to the Prieſthood, as 
well as'Tithes and other Oblations. It is moſt probable, 
that the greateſt Annual Revenue by Altars 1t not by 
Aitarages, in any one Church within this Realm, was 
in that of 'St. Pauls, London ; for it ſeems when Chan- 
teries were granted to King Henry the Eighth, whereof 
there were 47 belonging to St. Pauls, as- aforeſaid, there 
were in the ſame Church at that time no leſs than Four- 
teen ſeveral A/tars: And although they were but Chan- ,, 4. nia. 
tery-Prieſts that Officiated at them, and had their Annual lib. 6. p. 352. 
Salaries on that account, dyftin&t from A/tarages in the 
ſenſe of Oblations aforeſaid, yet in regard: theſe Annual 
Profits accrued by their Service at the Altar, they may 
not improperly. be termed Pex/ton- Altarages, though not 
OZlat ion- Altarages. 

Concerning 7 ithes, whether they are eo nomine due ,,,,,. 
and payable now under the Goſpel, is not to our purpoſe 
either to queſtion or determine : it will be agreed on all 


hands, that the Law requires the payment thereof, "_ 
= t 
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hath ſtated it within the cognizance of the Eccleſiaſtical 
Jurifdition. Hiſtorians of good' credit and great Anti- 
quity tell us, That #zhelwolfe King of the Weſt-Saxons 
gave the Tenth part of his Kingdom unto God, what- 
ever his deſign was by it; - whether for the Redemption 
of his and his Anceſtours Souls, or otherwiſe, yet it is 
now above 800 years ſince he Decimated totz#s Regn? 
ſui Imperium; An. 855. FEthelwolphus Rex Decimam 
totins Regni ſui partem ab omni Regali ſervitio & tri- 
Euto liberavit, & in ſempiterno graphio in Cruce C _ 
&c. uni & trino Deo immolauit, Simeon. Dunelm, 
Hiſt. de Geſt. Reg. Angl. Likewiſe /AZthelſtan, who 
Reigned about 70 years after /Z£thelwolfe, in the firſt of 
all his Laws made ſpecial proviſion tor the punctual 
payment of Tithes, Ego Adelſtanus Rex, &c. Mando 
Prepofits meu omnibus in regno meo, &c. ut in primu 
reddant de meo proprio Decumas Deo, tam in wivente 
captali quam mortus frugibus terra, & Epiſcopi mei 
fimiliter faciant de ſuo proprio, & Aldermanni mei & 
Prepofiti mei. Et wolo ut Epiſcoepi & Prepofiti hoc 
judicent omnibus, qui eu parere debent, &c. Recolen- 
dum quoque nobis eſt, quam terribiliter in Libru poſi- 
tum eſt, $i Decimam dare nolumus, ut autferantur a no- 
bis Novem partes, & folummodo Decima relinquatur, 
This ZZthelftan dying without iſſue, was ſucceeded in 
the Kingdom by his brother Edmund, in the Second of 
whoſe Laws we find it thus Enacted, in a great Synod 
conven'd at London, where Odo and Wolſtan Archbi- 
ſhops were preſent, Decimas Precipimus omni Chri- 
Stiano ſuper Chriſtianitatem ſuam dare, &c. $i quis hoc 
dare-noluerit, Excommunicatgs ſit. And in the Firſt of 
King Edgar's Laws you have theie words, Reddatur 
omnis Decimatio ad Matrem Ecclefiam cui Parochia 
adjacet. Allo in the Fourth of King Ebeldred's Laws 
it is commanded in theſe words, Precifimus ut omwis 
homo, &c. det rettam Decimam ſuam, ficut in diebus 
Anteceſſorum noſtrorum fecit, quando melius fecit, hoc 
eſt, ficut aratrum peragrabit decimam acram. Et ommis 
Conſuetudo reddatur ad Matrem noſtram Ecclefiam cui 


adjacet. 
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adjacet. Et nemo auferat Deo, quod ad Deum pertimet, 
& Predeceſſores noſtri conceſſerunt. And in the Ninth 
of King Alured's Laws , Si quis Decimam contra teneat, 
reddat LASHLITE cm DACIS, WITAM 


a... 4 


Dacis pro 
Dans. Laſh- 


cam ANGLIS. And in the Laws of the Conguerour it lite, h. e. 


is particularly Ordained, That de omni annona Decima man wn 
garba Deo debita eſt, & ideo reddenda. $i gregem _——_ T 


- 
- 


Equarum habuerit , pullum reddat decimum ; qui unam © Mule 30. 


famen vel duas habuerit, de fingulis pulls Singulos de- 


idorum, 
Secundum 


warios. Similiter, qui Vaccas plures habuerit , deci. Gloſlar. Hiſt. 


mum vitulum : qui unam vel daas, de Vitulis fingulis _ 4 


Obolos fingulos. Et qui Caſeum fecerit ,- det Deo deci- 
mum ; ft vero non fecerit , Lac decima die. Similiter 
decimum Agnum, decimum Vellus , decimum Caſeum , de- 
cimum Butyrum , decimum Porcellum. Item , de Api- 
bus wero Similiter Commodi. Quinetiam de boſco, & 
prato, & aquis , de molendinis , parcis , vivariis , piſ- 
cariis, virgultis, & hortis, &+ Negotiationibus, & de om- 
nibus rebus quas dederit Deus, decima pars ei red- 
denda eſt, qui Novem partes fimul cum Decem largitur. 
(ui eam detinuerint , per Juſtitiam Epiſcopi, & Regzs, 
fi necefſe fuerit , ad redditionem arguantur. It is on 
good ground that the Canomiſts do hold , That Tithes 
Originally and ex ſua #atura are of Eccleſiaſtical cogni- 
zance, beſide the Statute of primo R. 2. That perſuit 
for Tithes ought, and of ancient time did pertain to the 
Spiritual Court , notwithſtanding what others allerr, 
That in their own nature they are a Czvil thing, and 
that ( as Brad. 1b. 5. fol. 401. ) they were annexed to 
the Spiritualty. 

In the Chapter of 7:ithes jn this enſuing Abridgment 
you find the Ocder of Ciſtercians, ſo called from Ciſter- 
ciam in Burgundy , being, but refined Benedittines , ex- 
empted from paying of 7:thes : ſo alſo were the Orders 
of Templers and FHoſpitallers, otherwiſe called of 
St. John's of Jeruſalem ; for anciently the Lands of 44- 
bies did pay Tithes to the Pariſh-Prieſt as well as the 
Lands of 1 Lay-men, but in the year 1100 they obtained 


beſides the A riations they then had ) of Pope 
( pprop = ) or or 
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Paſchal the Second at the Council of Menrz, that their 

Lands for the future ſhould be diſcharged thereof. But 

this Exemption was after limited and reſtrained by Pope 

*P. Adrian 4. * Adrian the Fourth about the year 1150. ( excepting 
liſh = the Tithes of new improvements 1n their own occupa- 
had been aBe- tion by Culture, Paſture and Garden Fruits) + onely the 
Fink of 8. faid Three Orders were exempted from the general 
Albans. payment of all 7ithes whatever. The Templers and 
F Vid. Alez. FJ; /pitaflers were mere Laymen, yet they were ex- 
c..2, Staturo. EMPted as well as the other : Yet the Lateran Council 
& Inoc.8.To..jn Ay. 1215. Ordered, That this Privilege ſhould not 
2.P-410E- extend'to Covents erected fince that Lateran Council, 
nor to-Lands ſince beſtowed on the ſaid Orders, though 

their Covents were ere&ed before that Council. Info. 

much that when the ſaid Ciftercians , contrary to the 

Canons of that Council, purchaſed Bulls from the Pope 

to diſcharge their Lands from Tihes : King #. 4.Nulld 

fuch Bulls by the Szat. of 2 ZZ. 4. cap. 4 and reduced 

their Lands to a Statu quo, Theſe Exemptions from 
payment of 7zrhes in this or that particular Religious 

Order, was not known in the World, when ,Zthelwolph 

Son of Egbert, whom he ſucceeded as King of the 
Weſt-Saxons,. gave (as aforeſaid) Tithes of all his: King- 

dom, and that freed of all Tributes, Taxes, and Impo- 
*vid.Igulph. fitions as appears by his * Charter to that purpoſe ; ha- 
& Aaimesl. vying at 2 Solern Council held at Wincheſter , ſubjeQed 

, Reg. l. : 

2: cap. 2, the :whole Kingdom of England to the . payment of 
Tithes. True it is, that long before his time many 

AQts for 7ithes may be produced, ſuch as the Imperial 

Edits, Canons of ſome Councils and Popes, befide 

ſuch Laws as were made by King na and Offa; yet the 

faid Edits and Canons were never received in their full 

power into Evgland by the conſent of Prince and Peo- 

ple, nor were King 1va-and Offa ( though Monarchs of 
England, as it were, in their turns) ſuch Kings as 
conveyed their Crowns to the Iſſue of their Bodies, but 

the ſaid Zrthelwolph was Monarcha Nains , non fatlus ; 

and' although before his time there were Monarchs. of 

the Saxon: Heptarchy , yet not ſuccuiuve and fixed: in 

a Fa» 
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a Farly-; /butithe ſaid King: Egbert, being the firſt that 
ſo:ebtained this: Monarchy, as to leave it by: deſcent unto 
his. Son, the ſaid Athelwolph, he thereby had the more in- 
difputable-power to oblige all the Kingdom unto an obſer- 
vance-of the ſaid AQ, 

In the ſaid Chapter of 7ithes there is alſo mention 
made of Mortwaries, as having ſome relation: to 7ithes, 
wherein is. ſhewed what it is, wheo, by and to whom, 
and whereforeto be paid. By the Szat. of 21 #. 8.they 
are reduced to another regulation, than what was in 
the time of King. Henry the Sixth, A Mortxary was 
then the Second beſt Beaſt whereof the party died poſ- 
ſeſſed ; but in caſe he had but two in all, then none 
due. It was called a Corſe-Prefent, becauſe ever paid 
by the Executours, though not always bequeathed by the 
dying party. All perſons poſſeſſed of an Eſtate, ( Chik 
dren under. 7#:tz0n, and Fewes Cowert, but not Widows, 
excepted ) were liable: to the payment thereof to the 
Prieſt of that Pariſh, where the dying party received 
the Sacrament (not where he repaired to Prayers;) but 
in caſe his Houſe at his death ſtood in two Pariſhes, it 
was then divided betwixt them both: And it was given 
in lieu of Pezſozal Tithes, which the party in his life 
time had through ignorance or negligence not fully paid 
Lindw. Conſ. de Conſuetud. Such of the ancient 
Lawyers as were unacquainted with this word Hortua- 
rium in the aforeſaid ſenſe as we now ule it, took Mortu- 
arium onely pro derelitto in morte, and fay of it, That it is 
Vecabulum novum & barbarum: but we underſtand it 
better, where of Cuſtome it is due and payable. Theſe 
Mortuaries, where by the Cuſtome they are to be paid, 
were ever. in conſideration of the omiſſion of Perſonal 


Tithes in the parties Lifetime, which Perſonal Tithes 


were by the Canon Law to be paid onely of ſuch as did 
receive the Sacraments, and onely to that Church where 
they did receive them, as may be inferr'd plainly from 
cap. Ad Apoſtolicz de.Decimis. But obſerve, ſays Leſ- 
fits, that in many places theſe Perſonal Tithes have 
been quite taken away,' and in ſome places they are paid 
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only at the end of a man's Life , as among the Venetians, 

( which manner of payment ſeems to have a great reſem- 

Blance to theſe Mortuaries ; ) and in ſome places they are 

paid only at the end of the year. And in like manner 

many Predial and Mixt Tithes in divers places are alſo 
aboliſh'd'; which ( fays he ) is for the moſt part done by 
the permiſſion of the Church, where men have been obſer- 
ved-to pay them with regret and much againſt their minds, 
nor-hath the Church in ſuch caſes thought fit to compel 
them to it, on purpoſe to avoid ſcandal , Leſlius de Juſs. 

&' jur: lib. 2. cap. 39. Dub. 5. nu. 27. And-in ſuch places 

where: the Cuſtome is to pay a Perſonal- Tithe , when 

any perſons ſhall Hunt, Fiſh, or Fowl to make gain or 

Merchandize thereby , and it: be negleRted- to be paid, 

vid: Led Whether Reſtitution or Compenſation by way. of a Mor- 

ma.acq.dom. t#ary ( Where Mortwaries are Cuſtomable )-be in that 

nt caſe due by Law, is a Queſtion, which by Covarravies 

38. may be welt held-in-the Affirmative. 

Byrne. Although the face of the Church as-well as State be- 
gan to look with a purer ( though leſs Sangaine ) com- 
plexion , when Queen Elizabeth adornd the Crown, 
than when her Siſter wore it, yet even in Queen Elzza- 
beth's time there crept ſuch abuſes into the Church, that 
Archbiſhop Parker found it neceſſary to have recourſe: 
unto the Power given him by the Queens Commiſſion, 
and by a Clauſe of the At of Parliament, For the uni- 
formity of Common Prayer and Service in the Church, 
&c. whereupon by the Queens conſent, and the advice 
of ſome of the Biſhops, he ſets- forth a certain Book of 
Orders to be diligently obſerved and executed by all per- 
ſons whom it might concern ; wherein it was Provided, 
That »o Parſon, Vicar, or Curate of any Church Exempt, 

» ſhould from thenceforth attempt to conjoyn, by ſolemni= 
zation of Matrimony, any., not being of his or their 
Parifh-Church , without good Teſtimony of the Banns 
being aik'd in the ſeveral" Churches where they dwell , 
or otherwiſe were ſufficiently Licenſed. Heyl. Hiſt. of 
Q..Eliz. An. Reg. 3. Banns 'or Bama , that word . Ban-. 
»wn 15 fome times taken pro» Mandato, ſcil. Editto ; it 
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is a word of divers ſignifications-, ' as" appears almoſt by 
all the Gloſſographiſts and Feudiſts ; it ſounds ſometimes 
like Ediftum , ſometimes like Mandatum or Decretum, 
and ſometimes ( as here) like Proclamatio, Saxonibus' 
xebann , whence there is their xebannian pro Procla- 
mare, edicere, mandare , ut & noſtratium Bannes, pro 
Nuptiaram federe Publicato, This Publication of 
Banns was cautiouſly. ordain'd for the prevention of 
Clandeſtine Marriages, which were prohibited in this 
Kingdom above 500 years ſince, as a thing contrary in 
all Ages to the practice of all: Nations and Churches - 
where the Goſpel was received ;- and therefore at 2 
Council conven'd at Weſtminſterrin the year 1275. by 
Richard Archbiſhop of Canterbury under the Reigrof . 
King ZZ. 2. it was Ordain'd, That no perſon whatſoever 
ſhould ſolemnize Marriage in any clandeſtine manner, 
and.in caſe any Parſon Fould have a hand therein, he 
was to be ſuſpenfled 'ab Oficro for the ſpace' of Three 
years: Nullus Fidelis cujuſcunque Conditionis fit, occulte 
Nuptzas faciat , ſed a Sacerdote publice nubat in Domi- 
mo. Sz quis ergo Sacerdos aliquos occulte conjunxifſe 
inventus fuerit,” triennio ab Officio ſuſpendatur. Can. 17. 
ditt. Concil. Tt is Recorded by g Hiſtorians, that 
Anciently in 7reland they were ſo far from Publiſhing 
theſe Barns before Marriage, that they rejefted all Ma- 
trimonial Laws whatever, inſomuch that Polygamy was 
very common amongſt them until the Reign of King 
HT. 2... who ſent Nicholaus his Chaplain , and Radulphus- 
Archdeacon- of Landaff into Ireland , where at. Cafſe/ 
they held a great Council under Pope Alexander ; in 
which Council Three things were ſpecially Ordain'd, 
the one concerning Baptiſm , to be In the Name of the 
Father, Son, &c. tor till then their Cuſtome was to Dip 
the Child, as ſoon as it was born, three times in Water, 
but if it were a Rich man's Child, then in Milk : Ano- 
ther concerning 7ithes to be duly paid to Eccleſiaſtical 
Perſons, for till then many of them ſcarce knew whe- 
ther Tithes ought to be paid or not : And the Third was 
concerning Marriage , that it ſhould be ſolemnized jwre 
Ecclefraſtico, 
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Eeclefiaſtico,, -plerique:enim ({ay the Hiſtorians) iSorum, 
quot = tat rr There wasalſoa Fourth 
rhing Decreed in- that. Council, and that was- concer- 
ning Tefaments, and. diſtributions of the Goodsand Chat- 
tel of perſons deceaſed. ——— Chron. Jo. Bromt. de Temp. 


Adultery, Within the cognizance of the Epiſcopal on Eccleſiafti- 


cal. Juriſdiction are alſo all matters relating to the ſm of 
Adultery ; the Biſhops Juriſdiction herein is very' An- 

cient, as appears by the Laws of King Xanute, made 

above: 650 years ſince, in Leg.. 80. $7 quis Sponſam YI - 
Concubinam ftnul habxerit , non faciat 'ei Presbyter- 

aliquid -reftitudinym, que. Chriſtiano fiert debent, prinſ-/ 

au peniteat, & ita emendet” ficut Epiſcopus injunget. 

h Adultery is a kind of dauble Fornication, accord- 

ing.to the definition in the 757h-of the fame Laws, Adwl- 

terium eft,, 1 fi Sponſus, cum | vatuai fornicetur , © multo 

pejus ft cum- ſponſa alterius. © It was aNtrange andomoſt- 

cruel. puniſhment that Phi/ip Earl of Flanders, in the 

time of King A. 2,. cauſed to be executed on Walter de 
Foutibus, taken ( as reported) in Adultery with» the 
Counteſs 1/abela : who: commanded that he ſhould-be- 

beaten to death with blows ar ſtrokes of | Keys tyed-up 

in bundles; and being dead, his Body«to:be hung by-the 

Feet on a Fork with the: Head downwards, in a-place 

prepared for that purpoſe, there to remain ignominiouſly 
expoſed: to the view of all;SpeRatours. - 'Radulph'd? Di 

In Spain it i ©e20. [mag, Hiſt. The punithmeut, of-an* Aduſtoyeſs ac- 
lawful for « cording to the foreſaid. Laws of King Xanute:was much 
_— more tavourable ; for by the 78:h of thoſe Laws ſhe was 
Daughter, to. loſe but her Noſe and her Ears, $i Malier, wivente 
—_— m Marite ſuo, faciat Adwterium, & manifeſtetur, &C. ipſa 
Dr. Taylor. perdat Naſum&. Awres. But the Emperour Aurelian'1s 
ſaid torhave punithed it in one of hisSoukdiers, for com- 

mitting. it with. bis Hoſteſs, in a way of Cruelty little 
inferiour to' that practiſed by the ſaid Earl of Flawders ; 

far, he commanded the heads of two 'Trees growing 

nigh togerher to: be bowed: down, the: Souldiers Legs 

to-be lafk tied! thereunto, then to be ſuddenly tet g0 ; 
whereby 
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whereby he was torn in two parts, the one hanging: on 
the'one Tree, the other on other, and ſo to.remain 
aa terrifping SpeRacle to his Army. Bac. Chron. Not- 
withſtanding what was firſt -aboveſaid in reference to 
what Juriſdidtion the cognizance hexeof did .anciently 
belong in the days of King Xawute, vii That the:Offen- 
der fhould make ſuch ſatisfaition as the Biſhops" ſhould 
 exjoyn ; yet it is evident that after this, viz. in the 
Comguerour's time, Fornication and Adultery were ,pu- 
niſhable in the King's Temporal Court, and the Leets 
eſpecially (by the name - of Lecherwite,) and; the Fines 
of Offenders afſeſſed to-the King, though now. it meerly 
belongs to-the Church, a Prefident whereof we have in 
the Church of Corinth, which by St. Pauls Command 
proceeded againſt the /nceffuous perſon ; but as toa 
Rape, there being force and violence in the caſe, the 
Temporal Court and .Common,,/Law. ( were there. .no 
Statute in the cafe.) hath the beſt Right to the trial and 
puniſhment thereof. By. the Conguerour's Laws the pu- 


Legibes. 


Foraſmuth - as Baſtards and'.matters. of Baſtardy are Baftardy. 


'withiry the cognizance of the Eccleſiaſtical Juriſdiction, 
fome notice 1s taken thereof in the next place of this 


 Abridgment. By Baſtard we commonly underſtand 


prolem- ex illicito concabitu procreatam. The moſt -Fa- 
\Tous. of, this kind that we. meet within Hiſtory ,.and 
'that concerns 'us, was Wiliaw the Conguerour, of whom 
Stmeon Monachus Dunelmenfis in his Hiſtory ſays, That 
An. 10235. Obiit Robertus Dax Normandorum, cat ſuc- 
ceſit - Willielmus Baſtard |. filins' ejus in puerili tate. 
.Of- whom: alſo | Radu/phus de Diceto in ſuis Abbrevia- 
tionibus . Chronicarum on \ the year 1036. fays, Shot 
5 Obiit 
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"Obit 'R OBERTUS Dix NORMANNI# 


Frater Tertii RICHARDI, ab JEROSOLYMIS 
rediens, apud NICEAM Civitatem. Cui ſucceſht 
WILLIELMUS BASTARD flzus ejus in pae- 
rili etate, qui ANGLIAM poſtea conguifrvit ; pater 


-WILLIELMI Regis RUFI, & HENRICI. 


It is frequent in Hiſtory to-find Wi;am the Conguerour 
Sirnam'd the Baſtard; nor did himſelf in the leaſt dif 
dain to ſtyle himſelf by that Addition ; for in his Epiſtle 
to Alanus Earl of Britannia Minor, we find him thus 
fiyling himſelf, Zgo Wilielmus cognomento Baſtardus. 
And no wonder (ſays the Glofſographer on the faid Hiſto- 
rians) when the Title or Name of Baſtard in thoſe days 
was uſed by ſome as a mark of Honour; the which he is 
the rather induced to believe, for that (vocts derivationem 
Kilianam amplettens ) ſcil. a beſt-aerd , that is, optima 
indoles five natura, there is no -cauſe of being aſhamed 
thereof: Ilegitimo enim (ſays he) & [+ 50m concubitu 
procreati , animo plerumque ſunt alacri & elato, ingenio 
ſagaci, & judicio exatto : hanc ( inquam ) wocis origi= 
nationem potins probarem , cum in ceteris nulla ſit glo- 
riandi cauſa. By the Canon Law a Baſtard is prohi- 
bited from taking Orders, as alſo from having an-Eccle- 


Ciaſtical Benefice. c. 1. & per tor.” De filiis Presbyt. The 


faid Prohibition is grounded-by that Law on Dew. 23. 
Non ingredietur Manzer, hoc eſt, de Scorto Natus, in 
Ecclefiam Domini uſque ad decimam generationem." Yet 
the Pope doth uſually diſpence with that Canon , ſpe- 
cially where ſuch 1llegitimates live commendably, and 
follow not the vicious praQtice of their Parents ; I» i/s 
qui paterna vitia non ſequuntur , poſſunt ſuffragari vir- 
utes, que inducent Summum Pontificem ad Diſpenſan- 
dum , fi morum honeſtas eos Commendabiles reddat 
c. Presbyterorum 56. Diſtin. And leſt ſuch ſhould 
conceive themſelves cauſleſly injured by that Prohibi- 
tion, the Canoniſts aſſign three Reaſons tor it; the one 
is the Dignity of the Clergy and the Sacraments, which 
ought not to be committed to Infamous perſons : Ano- 


ther is in deteſtation of their Parents Crime , -which 


com» 
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commonly extends alfo to their Children : The third is 
the Parents Incontinency , and: becauſe the Children do 
for the moſt part inherit their Parents Vices. — cap. Si 
gens Angelorum. 56. Diſtin. Yet a Modern Hiltorian 
{peaking of Pope Leo the Seventh, A». 935. fays ( out 
of Loiprinder) thet Bozon Biſhop of Placentia, Theo- 
bald of Milain, and another great Prelate , were all the 
Baſtards of ZZugo King of Jtaly by his three Queens Be- 
zola, Roſa, and Stephana, whom he termed Yenus , 
Juno, and Semele. vid. Prideaux's Compend. Introdudt. of 
Hiſt. p. 106. Edit. 5. 


Next follows the matter of Dzvorce , which is the "Wy 


ſeparationof Married perſons by force of the Sentence 
of an Eccleſiaſtical Judge qualified to pronounce the 
ſame. Adultery-in either party is the common, though 
not the only cauſe of Divorce. Some there are ( it 
ſeems ) of great Reputation in the Clurch ( for this is 
Queſtio tam Theologie quam Juris ) who politively con- 
demn it as unlawfull for a Man or Woman to live with 
their Husband or Wife reſpectively if either of them be 
notoriouſly guilty of Adultery. Of which Opinion was 
St. Hierom, ſaying, That a man is Sub maledidtione 


Adulteram retineat. And St. Chryſoftome , Fatuus & maya, 19. 
iniquus , qui retinet Meretricem ; Patronus enim Turpi- Cauſ. 32.9.1, 
tndinis eſt, qui celat Crimen uxoris. So that it was © Slcur. 


none of Cato's wiſedom, nor any great piece of kindneſs 
done his Friend Hortenfius, to lend him his Wife Martia, 
whoſe Chaſtity deſerv'd a better requital. Socrates al- 
ſo is reported to be as kind hearted in this matter, as 
ever Cato was; and they are hoth ſaid to lend their 
Wives as freely as a man lends an Utenſil: As theſe 
Wiſe men were beyond the reach of a Divorce, ſo they 
were more ſerious than to bluſh at Cornutiſm, the com- 
mon Fate of ſuch Philoſophers. St. Baft/ was of Opi> 
nion, That it was lawfull for a Woman ſtill to cohabit 
with an adulterous Husband ; to which purpoſe he made 
a Canon, and commanded it to be done in his Church, 
as appears in his Epiſtle to 4mphilochius , 1 Can. 9. & 2.1. 
This alſo was the Sentence of St.. Auſtin to Pollentins, 

[ and 
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and in his Book de Adulterinis Conjugiis. David recerved 
his Wife Michael , who had lived with another man. 
St. Bafil it feems, thouffh he be of opinion that the 

vid. Dr. Toy- Woman ſhould ſtill live with the Adulterous Husband, 

=O © f yer does not think is fit, that the man ſhould be ſo ob- 

c 5.nu.g. liged as to his Adulterous Wife. The Council of Z1:be- 
ris refuſed to-give the Sacrament to a Clergy-man, that 
did not inſtantly expel! from his Houſe his Wife whom he 
knew to commit Adultery : And by the Council of Neo- 
C2ſarea he was to be depoſed from his Dignity in the 
ſame caſe. In the Council of 7rext there was'a Canon 
made , | having, an Anathema added to it, which con- 
demned thoſe that ſay , That the Bond of Marriage is 

Trent. Concil. difſolved»by ' Adultery, and that either of the parties 

lib. 8. 15%3- may contratt another Matrimony whilſt the other 
liveth : ' And by the Fifth Anathematiſm of that Coun- 
cil, 22. July 1563. were condemned Drvorces allowed 
in 7uſtinian's Code ; which Anathematiſm was added 
at the inſtance of the Cardinal of Loraiz, to oppoſe 
the Opinion of the Calviniſts. In: the ſame Council 

Father Soto. Upon the Article of Divorce, it was ſaid by one of 'the 
Fathers there, that the Matrimonial Conjun&tion - was 
diſtinguiſh'd into three parts; the .Boxd', the Cohabi- 

' tation, and the Carnal Copulation : interting, that there 
were as many Separations alſo : and that the Ecclefiaſti- 
cal Prelate had power to ſeparate the Married , or to 

Concil.Tjenr, give them a Divorce 4n reſpe&t of the Two latter , the 

Ub. 7. Matrimonial Bond till ſtanding ſure, ſo that neither 
can marry again. Yet the Goſpel admits but of one 
cauſe of Divorce, viz. Fornication, Which ſhould ſeem 
to be underſtood de Yinculo, becaufte Drivorce in. the 
other reſpefts may have many Cauſes. 

Defamation. Of all Perſonal Actions within the Eccleſiaſtical Cog- 
nizance, that of Defamation ſeems: to. be of the! ten- 
dereft concern , if that be obſerved which Solomon fays, 

Prov. 22-1. Zhat a Good Name is to be choſen before great Riches ; 
where by Name , nothing can be underſtood other than 
a man's Credit, Fame, and Reputation in the World : So 
that. the Inference- is clear , a Defamer 7s the worſt. of 

Thieves, 
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Thiewes , | the . Saerilegious ones excepted ; yet were it 
not. for the ſweetneſs of Revenge , and the encourage 
ment of the Law, ſuch Actions Might be better ſpar'd 
than what it cofts to maintain them ; and ſuch ill- 
ſcented Suits do favour worle being kept alive in a Tri- 
bunal, than they would by being buried -in Oblivion, 
ſpecially if the Defamed conſidered, that to forget In- 
juries 4s the beſt uſe we can make of a bad Memory. 
This Defamation is not properly that , which we call 
Detrattio , for Detradjio in its proper ſignification is 
aliens fame acculta & injuſta violatio; but Defamg- 
tion, though it be an «nju/t, yet it is not an occult vio- 
lation of another man's Fame or Reputation ; they have 
indeed both the ſame.cnd, but they do got both take the 
ſame m to that end : they þoth aim and deſign the 
extinguiſhing .or diminiſhing the Credit and Repute 
which one man hath w the mind and good opinion of 
another ; but the one doth it more openly and publickly, 
at leaſt notin ſo clandeſtine way as the other. This 
Defamatio is of near affinity to that which we call 
Contumelia, which is an unlawfull violation .of a perſons 
Honour and Reputatiqn by undecent and Falſe Speeches, 
Geſtures, or ACtigns , ,on purpoſe to diſgrace him : 
only. in this alſo they differ, -that Defamatio may ,be of 
one man to another in the abſence of the Defamed ; but 
Contumelia is not but to the party preſent, ve/ abſent? 
tanguan preſenti, that is, in the preſence of ſnch as 
have a relative repreſentation ,of the perſon Contume- 
liouſly ſo reproached. Touching Actions of Defama- 
tion there are-two Queſtions raiſed , rather by the Ca- 
ſuiſts than Canonifts ; the one , Whether the Heirs of the 
Defamer be obliged to make reſtitution of Damage 
to the Defamed, in caſe the Defamer died before fatif- 
ſation made ? the other, Whether fſatisfaRtion for the 
damage done by Defamation , þe to be made to the 
Heirs of the Defamed, in caſe he died before ſuch da- 
mages were recovered by him ? Although both theſe 
Queſtions are anſwered jn-the Negative by that known 
Rule in Law , Attio perſonalis moritur - cum Porſes C 
/ 3 2 the 
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the Reaſon teing, becauſe the 'Obligation arifing thence 

is meerly Perſonal, & non oft ad aliquid dandum, ſed ad 

aliquid agendum ; yet Navar. Adrian. and others , 

who hold the contrary , . will not be ſo anſwered-; for 

though they agree the Rule of 'Law, yet they deny the 
foreſaid reaſon of that Rule to hold in this caſe, for ( ſay 
they ) the obligation in this caſe is not purely and meerly 

Perſonal, as is commonly ſuppoſed, but doth quodam- 

modo affe& the Eſtate of the Defamer, whether alive or 

dead : He gives an Inſtance, 4 man ſets his Neighbours 

Flouſe on fire, and dies; hu Heirs ſhall make good the 

damage done by that fire: A mans good Name and 

Reputation is far more pretious than his habitation : he 

that conſumes that Good Name and Credit without cauſe, 

ſhall refund the damage out of his Eſtate , and death it 
ſelf ( before ſatisfattion made ) ſhall not _ bis 

Heirs. vid. Navarr. c. 18. nu. 45. & Adrian quodlibet 11. 

So likewiſe as to the other Queſtion., trum defuntto 

fit Fama reſtituenda? there are who hold it in the Affir- 

mative, (uia Fama eſt bonum , quod homo etiam poſt 
mortem cenſetur poſſidere. But when all is ſaid ( for 
ſome will ſuperabound'in their own Judgments ) the faid 

Rule: of Law muſt ſtand void of all Exceptions, and 

hold good and applicable to the Premiſſes, That Aio 

Perſonalis moritur cum perſona. 

Srilege: Among all thoſe horrid Offences whereby the Church 
is or can be violated, that of Sacrilege ſeems to look 
with the blackeſt face ; which , though as a Felonious 
at; may fall under a Temporal cognizance, yet the 
Canon Law concludes it as a thing in its own nature 

| properly ſubje&ted to the determination of the Eccteft»- 

An. 694. aftical Juriſdition. It is ndw nigh a Thouſand years 
fince'Withred'King of Kent conven'd a Synod , wherein 
Birthwald Archbiſhop and Primate of all Britain was 
Preſident : In which Synod it was ſo-long firice declared 

ExMS.in. in-theſe words, viz. Forrendum eſt hominibus Deun 

Colleg. C. C. oj expoliare, tunicamque ejus & hereditatem ſcin- 

_ dere: By the Laws of Alared King. of the Weſt-Saxons, 

Leg: 7: the Sacrilegious perſon. was. to loſe. that _ 
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wherewith he did the Fact, S7 quis in Ecclefia ' furetur 
aliquid , amputetur manus de qua furatus eff, In the 
time of Queen Elizabeth there was a Sacrilegious kind 
of Church-Plunderers, who under pretence of aboliſhing 
Superſtition , demoliſhed ancient Tombs, raz'd the Epi- 
taphs and Coat-Armours of moſt Noble Families, and 
other Monuments of venerable Antiquity, took the Bells 
out of Churches, and uncovered the Roofs of Churches 
by plucking off the Lead ; but theſe Birds of Prey 'had 
their Wings ſoon clip'd by the faid Queens Proclamati- 
on, which was effe&tually put in Execution for the re- 
ſtraint of ſuch Sacrilegious Rapines : King Guthred, 
who by St. Cuthbert's Command was in Childhood ta- 
ken out of a Servile eſtate and made King of Northum- 
berland about the year 890. made. ſuch an Edi&t againſt 
the Sacrilegious perſons as thunder'd them all into Hell, 
Graviſſime malediftionis Anathemate percuſſit , ut cum 
Juda Proditore Domini, damnationis ſententia ferian- 
tur. Simeo. Hiſt. de Dunelm. Eccl, Nor are Korah and 
his Confederates the: only perſons whom the Earth in- 
terr'd alive for their Rebellion againſt the Sacerdotal 
Function ; for ( if you will credit Tradition-) the like 
hath ſince happened in the caſe of Sacrilege to: the 
Scotch Army, which in the ſaid Gathred's time had no 
ſooner ( according to their Modern Practice ) fleec'd the 
Church of Lindisfarne nigh Tweed, to tunick their Long- 
ſhanks, but the Earth greedily opened her mouth, and 
devour'd theſe Devourers , at. that very inſtant when 
they were all ready to engage in a Battel with the faid 
King of Northumberland, ditt. Sim. ibid. But not to 
rake up Antiquity for- diſcovery of what Legends and 
Romances lie under the Aſhes thereof ; this is as well 
True as Chronicled , That King Wiltam Rufus was 
Caſu fortuito, non voluntarie, darted to death inſtead of a 
Stag by a certain Franck, one Walter Tyrel, in the fame 
place, which his Father the Conguerour had Sacrilegionſly 
diſeccleſiated for more than 3o Miles, ro Foreſt it into 
Speluncas latronum & luſtra. ferarum. This was a 
real. Sacrilege in a Vitorious Monarch, . which: added 
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little to the Credit of his Congueſts ; but that in Pope 
Boniface the Seventh ( if Hiſtorians do not bely 'him 
was a Perſonal Sacrilege , who when he underſtood 
that the Rewan Citizens conſpired againſt him , took 
with him all the Jewels of the Church of St. Peter and 
fled to Conſtantinople, where he converted the ſame in- 
to money tor the proper uſe of his Sacrilegzous Holi- 
nels, | 

Another groſs offence, and little inferiour to the for- 
mer, within the cognizance of the Church, is Szmony, 
or that Art Magick whereby Parſons, ſcarce worth the 
name of Perſons, as the Devil did into our Natural Mo- 
ther :infenſibly , ſo they Serpentine themlelves into our 
Spiritual Mother , the Church vifeble, uwilbly. Hilde- 
Ward or by an a/zas Pope Gregory the Seventh , Con- 
ven'd a Synod General againſt Church-purchaſers and 
buyers.of Eccleſiaſtical Lwings , and againſt ſuch Bi- 
thaps as from ithe chands of Kings or Emperors receive 
the inveſture :of their Biſhopricks per traditionem An- 
muli & Baculi; he ſaid, That Quiſqus Epiſcopatum 
mercatur , contra Spiritum Santlum, qui donum Dei 
dicitur, facit. He ikewiſe made a Decree in the year 
1074. That .not only the Buyer and Seller of any Eccle- 
ſiaſtical Office, -but whoever alſo that is copſenting 


- thereunto, ſhall be damned with Simon» Magus. Simeon 


Dunelm. Hiſt. deGeſt. Reg. Angl. It is unavoidable, for 
the Pope, who hath the Keys of Hell by his girdle, hath 
ſo Decreed/it. But Pope Gelafrus was in this matter 
better 'natur'd |by far, tor he lett ſome place for Repen- 
tance, and proceeded not an inch beyond a 'Reverſable 
Anathema ; Si quis vendiderit , aut emerit vel per ſe, 
vel per alium, Epiſcopatum , Abbatiam , Deconatum , 
Archidiaconatom ., Preibyteratum, Praepoſituram 
Prebendam, Altaria , wel qualibet Fcclefiaſtica 


" Beneficia, Promotiones, Ordinationes , Conſecrationes , 


Dedicationes Ecclefiarum , Clericalem tonſuram, Sedes 
in choro, aut quelibet fcclefiaſtica Officia, & wen- 
dens &f emens Dignitaty ( Officii ſui ac Beneficii 
periculo ſubjaceat. Quod nift refipuerit , Anathemats 
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mucrone perfoſſiu , ab Ecclefta Dei' quam lefit, mody 
omnibus abſcidatur. The like was Ordain'd by a Coun- 
cil of 300 Biſhops Convend at Rome , Pope Calixtw 
the Second being Prefident , viz. Ordinari quemyuam per 
pecuniam in Ecclefia Dei , vel promoveri audtoritate Se- 
dis Apoftolice modis omnibus probhibemus. $i quis wero 
in Eccleſia Ordinationem vel Promotionem taliter ad- 
quiſterit, acquifita careat prorſus dignitate. ditt. Simeo. 
«bi ſupra. The ſame in termins you have Ordain'd 
at a Synod Conven'd at Weſtminſter An. 1126. in the 
Reign of King Henry the Firſt, F/onorius the Second be- 
ing then Pope, vz. Santtorum Patrum weſtigits inhe- 
rentes, quenyuam in Ecclefia per pecuniam ordinari au- 
Horitate Apoſtolica prohibemus.—ibid. And art another 
Council Conven'd at Weſtminſter in the year 1175. un- 
der the Reign of King #. z. it was Ordain'd, that all 
Simoniacal Patrons ſhould be deprived of their Right of 
Preſentation for ever ; Nau/li liceat Ecclefraam nomine do- 
talitii ad aliquem transferre, vel pro Praeſentatione 
alicujus perſong pecuniam wet” aliquod 'emolumentum , 
fatto interventente, recipere. (240 ff quis fecerit, & 
in jure 'yel convittus wel or 1. ak fuerit , ipſum tam 
Regia quam noſtra freti anGoritate Patroctnio ejuſ- 
dem Eccleſis in perpetuum privari Statuimus. Can. 8. 
wid. Chron. Gervaſ. de Temp. H. 2. It is Reported of the 
Emperour Henry, Son of Conrades , that in- his youth 
he accepted of a Silver Pipe from a certain Clerk. on 
this Promiſe and Agreement, That when he ſhould be 
made Emperour he ſhould beſtow a Biſhoprick on the 
faid Clerk, the which he after did accordingly when he 
became Emperour ; bur not long after the Emperour 
being ſurpriz'd with Sickneſs, and his Diſcafe increafing 
he lay ſenſleſs and ſpeechleſs for. three days, and fo rapt 
as it were out of the Body, that he lay as one dead, the 
Biſhops appointed a Three days Faſt for the Emperours 
Recovery, which having obtain'd, he doth immediately 
by a Decree of the Council degrade the Biſhop whom he 
had Simoniacaly ſo made for a Silver Pipe ; for. it was 
confeſſed by all that heard thereof, That he was _—_ 
Te. 
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the Divils during the ſpace of all thoſe Three days 
wherein he lay as:dead, thoſe Divils all that while dart- 
ing fiery Flames througla Pipe 1nto his mouth , where- 
by his whole body became but as one Firebrand , in 
compariſon whereof our Material Fire here on Earth 
was but as -congealed Ice to it, &c. As you like this, fo 
you may have more out of the ſame Infallible Author, 
wiz. fo. Bromton , in Chronics ſuo. At a Council At- 
ſembled at Mantua by the Emperour Z#Zenry the Fourth 
in the year 1066. by the Third Canon of that Council 
it was Ordaind, That whoſoever was admitted to a 
Church Office, willingly and wittingly by a Simoniack 
perſon, ſhould be removed from his Order : And by the 
Sixth Canon of the ſame Council it was likewiſe Or- 
dain'd, That zo Ecclefaſtical Office or Benefice ſhould 
Le ſold for Money, but freely given. Allo by. the Se- 
venth Canon of the Council at Rome, conſiſting of 180 
Biſbops in the year 1180. under Pope Alexander the 
Third, it was Ordained, That no Reward be taken for 
admitting men to Spiritual Offices , and that no money 
be taken for Bleſſing them that are Married, or for 
Adminiſtration of any other Sacrament : For at this 
time Marriage was counted a Sacrament of the Roman 
Church. He that Simoniacally enters on an Eccleſiaſti- 
cal Living, aim'd at ſomething worth money ; he can- 
not be ſuppoſed to intend principally the Miniſtry of 
Souls, _— comes to that Office inſtrufted only with a 
bag of Money. In 7reland there is a Cuſtome of re- 
reiving Oblations at the Baptiſm of Infants ; but if-the 
Prieſt ſhall refuſe to Baptize the Infant till he be ſecured 
of his Money , he is a dire&t Simoniack , for then he 
ſells the Sacrament at a price certain. It is Recorded 
in Hiſtory of Henricus Auceps, that when he fought 
againſt the ZZungarians, he made a Vow to God , That 
it he would give him Victory, he would purge his 
Countrey of Simony. Epiphanius. 
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The - precedent Evils of Sacrilege and Simony are no 
farther puniſhed than as they are reduced into att and 
prattice ; but Herefie, which in the method of the ſub- 
ſequent Abridgement next follows, and as within the 
Eccleſiaſtical cognizance, is more ſpeculative, baving its 
Seat more in the Head than in the Hand, and conle- 
quently of the more pernicious quality, in regard of its 
poyſonous venom in theſe more noble parts, the Head 
and Heart: Nor isit onely the poyſon of the Soul, fatal 
in whom it is ; but it is alſo the Plague and Leprofie of 
the Soul, dangerouſly infectious to others in whom but 
very lately it was not. This Zereffe may be defin'd to 
be a Publiſh'd Opinion, repugnant to the Principles of our 
Chriſtian Faith; obſtinately maintaind and perhſted in 
by ſuch as profeſs the Name of Chriſt ; and fo Hereticks 
are diſtinguiſh'd from Atheiſts and Iufidels, properly fo 
called, albeit in a ſenſe they have ſomewhar of both the 
other in them: He ſeems to give it an adequate d2fini- 
tion, that made one for it by the true interpretation of 
the Greek word, Haerefis Grece, ' Elettio Latine, eff 
ſententia humano ſenſu Eletta, Scripture Sacre contra- 
ria, palam dota, pertinaciter defenſa: And he ſeems 
to give the Zeretick an apt compariſon, who made one 
for him by the Mele, which is a Beaſt blind, witha 
black, but ſmooth outſide, lurking in holes, working un- 
der ground, and ſpoiling the beſt Land. In the black 
Lift or Catalogue of Hereticks, which you meet with in 
its- proper Chapter of the enſuing Abridgement , you 
will not find all thoſe Hereſies mentioned by Epiphani- 
us contr. Here. lib. 2. being purpoſely omitted for bre- 
vitie's ſake, becauſe they were like abortive Births, and 
continued not long to diſturb the Peace of the Church, 
Herefies of old , as of late days , have ever crept- into 
the Church under a double pretence ; the one, of zeal 
to the glory of God; the other , of a deteſtation of 
Sin ; the Devil would ceaſe to be the Old Serpent, if 
after ſo many thouſand years experience he were now 
to learn how to wheedle and deceive the Nations. 
It is obſervable, that whenever and whereſoever the 
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Light of 'the Goſpel hath 'appeared in any more ' than 
ordinary luſtre and purity, there immediately the De- 

vil hath exerted the utmoſt of his power and policy to 
obſcure that Light, by cauſing Clouds of. Error to ga- 
ther in that Element where the Goſpel fo increaſed. in 
purity and fplendour; and whenever he deſiſts from this 
praQtice,. Jet him no more be ſtyled 7he Prince of Dark- 
eſs; whence if Simon Magus were ( as ſome ay ) the 
Father of Fereticks, you may gueſs who their Grand- 

father is; for according to the infernal genealogy, the 

Father of Lies muſt needs be the Grandfather. of He- 

refies. 218} 

Blaſphemy. Pr this enſuing Abridgment therefore you thave one 

Chapter of Blaſphemy and Herefre, as being.alſo within 
the ſphere of Eccleſiaſtical Cognizance,; they are plac'd 
together , in” regard of - that 'zthnmity they have \each to 
other ; for !many' of them- are Coftn-Germars , but one 
-depree of a Lie" removed, -or- rather are Brethrex in 
Tniquity, tor they have both the ſame Father, Je.are of 
Joh. 8. 44, Your Father the Devil , Etc. he abode not'in the Trath 
({ fays our Saviour of the Jews that believed not ;) ma- 
ny of whom  Blaſphemouſly 1aid of hun, That he had 2 

Joh. 10. 20. (Devil, and was mad: Others of them \were .toretold 

of by St. Peter , That they privily.ſbould bring in' dam- 

\ Per. >. 1. #able Herefres, even denying the Lord that bought 
3-16.:them, GC. wreſting the Scriptures unto. their. own'\ele- 

ftruttion. BAzoprpew, Blaſphemare , 'that is, combutics 
imwceſſere, to ſpeak reproachtully and wickedly of God, 
-t0a(cribe /to the 'Creature what |belonps onely- to Gad, 
ol ab. eo removere quod ili convenit, ſays St. Ambroſe, 
or to'preferr a'Falſe god beforethe True God, Rev. 13.1, 
This kind of Blaſphemy referrs- chiefly. to 'God the Fa- 
'tber. Theve is Blaſphemy likewiſe which referrs' \to 
God:the Son; ſuch was'the Blaſphemy of the Phariſees, 
when'ithey ſaid of Chriſt, That he was a'man 'glutton- 

*tatth; 11.19, 08s, and a Wine-bibber, &c. This they might probably 

ay our of their ignorance of his Perſon , and therefore 
a mach 'inferiour Blaſphemy to that againſt the' Aoly 
Goff, "Whieh is ever againſt Conſcience , and = of 

Envy 
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Envy and: Malice. Barrons is of opinion, That-there' is 
2'\Bla/pheniy alſo which reterrs to Men. Bars. in &. itew 
apud, 4. ait' Pretor. f. de" Ivjax. | But this. is not that 
Bla here intended, although that Opinion ſeems 
to be back'd with good Authority, x Cor. 4, 13. & Fe, 
3. 2. yet St. Auſtin, who underſtood this matter better 
than Bartol, was of another opinion, Ef auten. Rlaſphe- 
mia (lays he.) cum aliqua mala dicuntur.de bous., Ttaque 
jam vulgo Blaſphemia non accipitur , nifi mala werba de 
Deo dicere. De hominibus namgue dubitari poteſt : 
Deus vero fine controverfia bonus eft. D. Auguſt. an. lib. 
de Morib. Manich@or. cap. 11. Tt is but &-weak uluſtra- 
tion. of the -matter, to ſay (od ix homines eff Contu- 
melia;, hoc in Deum eft Blaſphemia." It may formally 
be defined to be an /wjurious and Contumelious Speech 
againſs God : [It is diametrically oppoſed. to: Divine 
Praiſe ; and both theſe may be as well /uternal, of the 
Heart, as\External, of the Mouth, for in Gods Omni- 
ſciency there is the language of the Heart, as well as of 
the Lip; and there may be Blaſphemy in. the one, as 


well as of the other. By the Levitical Law the Blaſ- Levks a 


phemer.was to be ſtoned to death. [By the Civil Law 
he was likewiſe: to die for it. Aathern. ut non Luxurijen- 
tur, in fin. . But this penalty in thoſe days by reafon of 
a defe& of Religion and Juſtice is not inflicted, fays 
Lucas de Penna, in L. omnes. C. de Delatorih. & Fu. 
Clarus. h. Blaſphemia , nu. 3. yet Blaſphemers of the 
higheſt rank are at this day put-to death in ſome places, 
in others they are condemn'd ta the Oars, in ſome places 
they are Baniſh'd, in others they have their Tongues 
cut off, or an hole bored through with an hot Iron, «tr 
refert Clarus. By the Canon Law ſolemn Penance was 
anciently enjoyn'd to Lay-Blaſphemers. c. 2. de Maled. 
But this is not now in uſe. The Council of Lateran un- 
der Pope Leo the Tenth, Commanded that ſuch Baf- 
phemers ſhould not be abfolved i foro Conſcientie 
abſque graviſſima penitentia. ditt. Concil. Seff. 9. $. 4d 
abolendum. There are ſome who would have  Xergfe 


to be a kind of Blaſphemy ; doubtleſs there are ſome 
K 2 Heres 
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Herefies that are very Blaſphemoxs ; but Herefie in ſui 
watura_ is quite another: thing ; for as Blaſphemy is de 
Deo male dicendo, fo Herefie is de Fide Catholica male 
eligendo ; for the word Herefis is derived aa mov algo» 
pes, Eligo, whence they are underſtood as Fereticks, 
who departing from the true Catholick Faith of Chriſt 
aliam ſettam Eligunt. Some there are, who would have 
all Hereticks to be divided into the Major and the Mznor; 
by the Major they will have to be underſtood: all thoſe 
quz nominatam herefin predicant, ſuch of old were the 
Maniche&ans, Arians, FEutychiaxss, Samaritans, 
_ , Donatiſts, Priſcilkaniſis, and the like : By 
e Minor , "thoſe qui. herefin imnominatam defendunt. 
Droſaus im Method. Fur. Thus the Philoſophers of 
old had their Sets alſo among them, &. unu/quiſque {bi 
aliquod - genus diſcipline ac Sette proprium elegzt ; 
there were various Factions among them, which by the 
Greeks.were termed #Zerefies, but by the Latins, Sets. 
Among the Ancients: this word Herefie was not ſenſed 
in that-odium as now with us, nor the word Sea among 
the LZatins; St. Paul himſelf ſpeaks of it in one place 
as in a ſenſe almoſt indifferent, A4#. 26. 5. Notwithſtand- 
ing-it is well known, that the Holy Scripture generally 
underſtands and ſpeaks of it in pefimam partem; fo in 
Tit. 3.10. A man that is an Heretick after the firſt and 
. fecond Admonition rejeftt : And in 1 Cor. 11. 19. There 
aſt be Hereſies among you, that they which are ap- 
proved, may be: made manifeſt And in Gal. 5. 20. He- 
reſfies are numbred among the works of the Fleſh: And 
in 2 Pet, 2.1. they are called Damnable Herefies. By 
the Civil- Law an Heretick can neither make a :Teſta- 
ment, nor receive any Benefit by a Teſtament. L. fin. C. 
de Fiereticis. And if you will believe Thomas Aquinas 
( as in this you very fately may ) all Hereticks by rob- 
bing the Holy Scriptures of the 7ruth to eſtabliſh. their 
pernicious Lies, are guilty of a kind of Sacrilege ; and 
by Fathering ſuch Lies on God, tacitly of Blaſphemy. 
Aquin. ar. 2. 
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ts In the One and fortieth Chapter of the,enſuing Tres —— 
tiſe, you haye a brief Caralogue of the\ Cquxcils acard- 
iog to our cooJpuration, , here you have them more ſuc- 
cinAly according to the Roman. account. : . Sebaſtus a 
Judge in Theſaloxica, in the time-of Conſtantius Far- 
menopulus ſays, , That ſome of the Eccleſiaſtical Canons 
were of ; the Holy Apoſtles, others .of the. Seven Oecume- 
nical C ouncils , others. of particular Syneds and, athers 
of. certain *, Fathers of \yhe Church-; to lay nothing -of ;7 7! <114in 
the Papal Decretals ordered to be corpulcd. by Po Cane 
Gregory the 9th. The Firſt Oecumenical Council _ re mean 
Conven d at Nice under Conſtantine the, Great again(} Pa + 
rius, Who held t 39 xe A.M are B. Tay- 
Ariys, who held the Son. of God. tg be ampre.Creqbre; 2” 5 TH: 
This Council conſiſted of.. 318.Bilhops, by, whos Atint mote, 
was Anathematiz'd, and his Herefie condemned The fdraie © 
Second was at Conſtantinople under Theodoftus the Great, (@3Þ<)1hat 
_ the Pneumatomachiſts, who denied the Divinity ay 3.44 
- the Holy Ghoſt. This Council conſiſted of 150 Bis 17,005? 
ops , by whom theſe - Hereticks together with thei mf yrrnrg 
damnable hereſie, was accurſed. The . Third was . up er A 
Epheſus under Theodofius the Les, againſt Neftorius Theater the 
and . Ce/eftinus, who held that Chriſt was onely Man : made Crack 
At this Council were 2.00 Biſhops, by whom theſe Her E uma 
ticks were likewiſe cenſured as the former. The Foarth wa She 
was at Chalcedon under Marcianus, againſt Dioſcorns and matcal {0 
Eutyches, who held that the Two natures of the Word. A Y 
viz. of God and Man, were after the Union reduced into lefled : The 
one Nature ; for which they were /Anathematiz'd b _ 
630 Biſhops there Convened. The Fifth was.at, C : Bonllar 
feantinople under Juſtinianus the Firſt, where 160 Bi. Clement, 5. - 
ſhops were preſent, who confirmed the Decrees of ya fr take 
Fourth Synod, and condemned Origen and all other uognd Troy 
I: The Sixth was allo at Conſtantinople under Privces.” Þ 
Couteaſiigs Barbatus, where were Affembled 170 Bi Taylor's Co 
R 4s oo pronounced the Sentence of Azathema againſt _ _ , 
thoſe qui unam in Chriſtd voluntatem, © unam agend. "% af 647; 


- vim tradebant. The 7th was at Nice under Conſtantine 


and his Mother rene, where 367 Bi 
, 7 Biſh 
againſt the Adverſarics of H—_ S—_ þ won power 
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7s their /Anathems. | (2) Of Particular Synods, one was 


held in the Temple” of | the' Apoſttes iti Conſtantinople un- 
der'the- Patriarch Photias,, which was called the Firf 
and'Second : ' Another under Leo and Conſtantine in the 
moſt Famous "Temple Sanitez Dez Sapientiz, or Sanfte 
Sophie, which'confirmed the Seventh Synod: Another 
at Awoyra,” more ancient 'than the firft Univerſal Synod : 


-. Another at-Gefarea, 'more ancient thar' that at * ara : 


Another at Gangra, 'aftef 'the Nicene, againſt FEuffacht- 
vs who deſpiſed Marriage, and taught things not” con- 
fonant -to Eccleſraftical Tradition : Another at Axtioch a 


+ CiryJa Held where in truth-were 'rwo Synods, the one 
'Au 


'.,, under? 


relianis againſt Pakdlus  Samoſatenus , ' who 


._ - ſaid" that 'Chrif was mere 'Man'; the other under Cor. 


 ftantius Son to Conſtantine the Great : Another at Lao- 


dicea, ſituate in Phrygia Pacatiana: Another at Sar- 
dica," that when' Conſtantius embraced the forefaid Se, 
his Brother Conſtans, Emperour of Old Rome, by his 
Letters threatning him with a War, if he'would not de- 
ſiſt from perverting the Church ; his Anſwer was, That 
he ſought no other Dottrine, than what was moſt agree: 
able to the Catholick Faith; whereupon by their and the 
Biſhop of Rome's appointment 341 Biſhops were Con- 
ven'd in a Synod; which having eſtabliſhed the power 
and authority of the Nzcene Synod, did conſtitute divers 
Canons for the Church: Another at Carthage under 
Theodofius, where 217 Biſhops were aſſembled, and with 
them the Pope's Vicegerents; this Carthage was part of 
Charchedon, and that a Provmce'ot. Africa. (3) The 
Canons of the Fathers are taken ( according to the Ro- 
man computation ) out of the Epiſtles partly of Dionyftus 
Alexandrinus, partly of Petrus Alexandrinus, partly of 
the Wonde:r-working  Gregor7us : partly alſo out of the 
Epiſtles of Baz#l or Bafl:zs'the Great : partly out of the 
Epiſtle of Gregory or Gregor rus Nyſſenus to the B.of Me- 
lita': "partly ont of the Reſponſesof 7imotheus Alexan- 
drinus : partly out of the Reſponſes of the Conſtant inopo- 
litan Synod to certain Monks, Nicholaus the Patriarch 
being Prefident': partly out of the Epiſtles of Cyril or 

7 Cyrillas : 
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Cyrillus ; ;and oe bee of the Epiſtes of Nicephoras.the 
Patritrch.: (4) T 

book falſly aicribed to the Apoſtles ) are in number, $5, 
according to a modeſt Computation, it. you have;any 
Faith oy hk at leaſt enough to believe. the Qbyrch, of 
Ronie, in that as in other Points, infallible. But the Co: 
nous indeed of the Apoſtles, which argof, Order and, Extter: 
nal Government, do oblige ( as Dr. Taylor lays ): the Con- 
ſcience, by being accepted in ſeveral Churches, not by their 
firſhs Inſtitution; and were fitted anely to. Times ,1 aud 
Places, aud preſent Neceſſities: For ( fays.beY the 
Apoſtolical Decree of Abſtaining from Blogd'. was: 06+ 
ſerved by more Churches, than thoſe of Syria and Cilicia, 
to which the Canon was direfted; and the College of 
Widaws or Deaconeſſes, derived it ſelf into the manners 
of the Weſtern Churches. . And the Apeſtles in theie ord 
Fireacht aud Converſation iu, Jerulalem. in/tjtated.:g 
canobitick. life, and had all things in Comman with; Be- 
lievers : ( indeed no mau was obliged to it: )., Of the 
ſame nature were their Canons,' Counſells, | and Advices. 
The Canon concerning. Widows, Let,not a Widew) be ghg- 
ſen under 69, years 3nd yet Jultinian ſuffered one of).gu 


u no where 0 ſerved in the Weſtern Churches of Chri- 


Canons of the Holy Apoſtles {2 


years old ta e choſen,) No L:123+C;12, L'3- And therGa- Anonym:. 
wor of the Anois, jnbrtdng 10 at. hinge [rangid, Ph, 
Great 


ſtengow. In the, beginning of the. Fourth , Century, Britain. 


above 1300. years ſince, \we, tind\qur Biſhaps,,, Britv/abl- 
| Coppcils.of Arles, Nice; Sar dig, .ant{,dAti- 
wminym ; a_ clear evidence. of the, Hlaurifhiog,,\Gats af 


Chriſtianity ſo long fince..in this Iſland: >At-Ariesin 


France, canven'd touching the , Dowati/s,, appeared- for 
the Britains, Eborius Biſhop of Tork, ; Reſtitndns Bi- 


ſhop.of Londen , Adeifins Bilhop. of the City called the 


Colony of London, which ſome. ſuppaſe,to be Colcha/ter, 
others Maldon in Efſex-;: Sacerdes',.. a Prieſt both þy 
Name and Office ; Armies, a Deacon, , An.. 313+ ,At 
the Synod of Nice in Bythinia, Av. 325.to ſuppreſs- A- 
rianiſm, were Britiſh Bilhops -preſent,, as. Athavafws:and 


x 


Hilary Biſhop of Poittiers- a At the. Council: of 


Sarda: 


th 
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Saids'in\Thracia conven'd 'by" Conſt av?iys and Conftans, 
Sons'to Conftantive the Great, 'the Britiſh Biſhops were 
likewiſe preſent, when the . Arian were condemn'd, 'and 
Athanaftas acquitted.” And at the Council of Ariminum 
in 7aly the BritiſÞ Biſliops were/alſo/preſent ; who (ac- 
cording to> Athanaffns) were about Ay. 360. ſummoned 
to divers'Foreign Corincils in remote parts. As alſo here 
at home inand after the Seventh Century were divers par- 
ticular Councils and Synods, the firſt whereof ( accord- 
ing to Stapleton out'of Bede) called The firft'of the Pug- 
liſh Nation, was conven'd at Hertford by Theodorus Arch- 
biſhop of: Canterbary, who ſucceeded Dexs-dedzt in that 
See ; in this Council the Obſervation of Zafter was ſet- 
tled according to the Romi/ſh Rite; yet whoſoever. will 
have this Council to be* ( as aforeſaid ) The firſt of the 
Engliſh Nation, muſt underſtand it the Firſt, whoſe Ca- 
nons are'completely extant.” Bede /7b. 4. c.5, About the 
year 740 Ethelbald King'of Mercia, with Cuthbert Arch- 
biſhop of Canterbury, called a Council at Cliffe in Kent ; 
theaAs of which Synod were 21 Canons, among which 
it was! ("nrer alia ) Ordain'd, That. Prayers ſhould pub- 
lickly "he made” for Kings and Princes. But ſome few 
years before thisz 'the :faid Theodorus: held'# Synod* or 


* Council of Biſhops at "gmt 'by authority whereof he 


divided the Province of Mercia ( which Sexwolphus 
.then'governed alone) into-five Biſhopricks, v:z. to Che- 
Peet\'Worcefter, \Lichffeld , Cedema in” Lindſey, *and to 
-Ddrchefer. Tr the year 692 a great Council was held at 
BecanceldÞy Withred King 'of Kent, and Bertuald Arch- 
biſhop of 'Britais, wherein many things were concluded 
in favour of the Chureh. About the ſame time a Coun- 
-cil was held at Berghamſteed by the faid Withred King 
-of Kent; at which Council Biſhop Wilfrid was reſtored 
.to' York, whence he departed for Rowe, upon the endea- 
vours Which Theodor#s Archbiſhop of Canterbury had 
uſed,- to thave- that Dioceſe of Tork divided. In the 
-year 8ox-Ethelard the Archbiſhop called a Synod at 
:Cliveſho'in" Kent, where by power from the Pope, he 73- 
vited'(thar's rhe. word) the - Archbiſhoprick _— 

ba ity 
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City of Canterbury. There'was likewile at Celichyth aft 
eminent Council under Wolphred, who ſucceeded- Ethe. 
lard, Archbiſhop of Canterbury. But nigh one hundred 

ears before this, viz. about the year 709, a Synod was 
aſſembled at Alceſter in Worceſterſhire, to' promote the 


building of Eve/ham- Abbey. And not long after another 


Synod was called at London to introduce the Dotrine of 
Image-Worſhip into Eng/and, now firſt beginning to 
appear in the publick praftice thereof. Alſo, above one 
hindred' years before that, wiz. about the year 60x. 
Auguſtine by the aid of Ethelbert King of Kent, called 
a Council of Saxon and Britifh Biſhops to meet in the 
Confines of the Mercians and Weſt-Saxons, in the bor- 
ders of Worceſter and Herefordſhire, under an Oak ; 
thereby- tacitly reproving the- Idolatry of the Pagan 
Britains, who: ated their Superſtitions under an Gak 
as the Learned Sr. H. Spelman obſerves. In the Tenth 


Century King Edward the Elder, Son of King Alfred, Spelm. Cone. 


called a Synod at '[ntingford, where he confirmed the 
ſame Eccleſiaſtical Conſtitutions which King Alared had 
made before. Many Councils were Convend during the 
Reign of King Athelſtan, as at Exiter, Feverſham, 
Thunderfield, London , and at Great Lea, which laſt is - 
of moſt account in regard ' of the Laws therein made, 
ſpecially that concerning the payment of Tithes ; the 
which you may peruſe in the Learned Sr. #7. Spelm. Con- 
cil. p. 4095. During the Reign of King Edgar, Hoel Dha 
held a National Council for all Wales at Tyquiz, which 
was wholly in- favour of the Clergy ; this Council. was 
held when Dunſtan was Archbiſhop of Canterbary; in 
whoſe time there were Two other Councils conven'd 
the one at Cartlage in Cambridg ſhire, the other at Caln 
in Wiltſhire. After this William the Conquerour conven'd 
a Council of his Biſhops at Wincheſter, wherein lumſelf 
was perſonally prelent, with two Cardinals ſent from 
Rome ; in this Council Stigand Archbiſhop of Canter- 
bury was depoſed, and Lanfranck a Lombard ſubſtituted 
in his room. During the Reign of King ZHexry the Firſt 
Aneſim Arcabithop of Canterbury ſummoned a Council 
L 
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at Weſtminſter , which Excommunicated all Married 
Prieſts, half the Clergy atthat time being Married, -or 
the Sons-of Married Prieſts. During the Reign of King 
Stephen,  Albericus - Biſhop of: Hoſtia, ſent: by Pope Ju- 
mocent into- England , convened a Synodiat Weſtminſter, 
wherein it was concluded, That no Prieft, &c, ſhould 
have a Wife or a Woman in his houſe , on pain of being 
ſent to Hel. Alſo that their Tranſubſtantiated God 
ſhould dwell but Eight days in the Box , for. fear of 
being | Worm-eaten or moulded. Under the Reign of 
King. Zenry the Second ( who diſclaimed the' Pope's au- 
thority, refuſed to pay Peter pence, and interdicted all 
Appeals to Rome ) a Synod was called at Weſtminſter, 
wherein. was a great Conteſt between the. two Arch- 
biſhops of Canterbary and Tort for Precederity-; Tork 
appeals to Rome, the Pope interpolſes, - and to end old 
Diviſions makes a new. diſtintion, entituling 7ork Pri- 
mate of England, and Canterbury Primate of all Eng- 
land. Under the Reign of King ZZerry the Third a 
Council was held at Oxford. under' Stephen Langton 
Archbiſhop of Canterbary, wherein many Conſtitutions 
were made, as againſt Exceſs of demands for Procura- 
tions in Viſitations, - againſt Pluralities, Non-Reſidence, 
and-other abuſes of the Clergy... In the Ninth, year of 
King Edward the Firſt, Fohn Peckham Archbiſhop of 
Canterbury, held a Council at Lambeth with his Suf- 
tragans, ſome account whereof Walfngham gives us in 
theſe words, viz. Frater Johannes Peckam, Cantua- 
rienſis  Archiepiſcopu, ne nihil feciſſe videretur , con- 
woecat  Concilium apud Lambeth, in quo non Emvangelii 
Regni Dei predicationem impoſuit, ſed Conſlituttones 
Othonis & -Ottobonis guonwdam Legatorum in Anglia 
innovans, juſfit eas ab omnibus ſervari, &c. Walſing. in 
Ed. 1, He then made Sixteen Ecclefiaſtical Laws, which 
are inſerted among the Provincial Conſtitutions. After 
this he ſummoned another Council of his Clergy at 
Reading, wherein he propounded the drawing of all 
Cauſes concerning Adwvowſons to the Eccleſiaſtical 
Courts, and to cut off all Prohibitions from the Ter 
poral 
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poral ' Courts in Perſonal Cauſes ; but- u 
expreſs Command to deſiſt from it, this Council was dif 
folved. Parker de Antiq. Eccleſ. Anglic. fo. 205. An. 1290. 
During the Reign of King Henry the Fourth, Thomas 
Arundel Archbiſhop of Canterbury conven'd a Synod at 
S. Paul's Church London, wherein the King joyned with 
them in puniſhing all oppoſers of the Religion received. 
Folm Trufſel. de vita H. 4, Under King Henry the Fifth 
an Univerſal Synod of all the Biſhops and Clergy was 
called at London, where it was determined, That the 
day of St. George, and alſo of -St Dunftay, ſhould be a 
double Feaſt in Holy Church, In the fame King's Reign 
was a Convocation held at London, convend by Hewry 
Chichley Archbiſhop of Canterbury, wherein were ſevere 
Conſtitutions made againſt the Lofards. In the _— 
of King Henry the Seventh a Synod was held at Lowdow 
by John Morton Archbiſhop of Cavterbury, to redreſs 
the Exceſs of the London Clergy in Apparel and fre- 
quenting of Taverns. We had almoſt omitted the Sy- 
nod in England Ay. 1391. under the Reign of King R#- 
chard the nd, Simon Sudbury then Archbiſhop of Can- 
rterbury ; in which Synod 'it was Ordain'd, That whoſo- 
ever Appealed to Rome ( beſides Excommunication ) 
ſhould loſe all his Goods, and be impriſoned during hu Life. 
vid. Hiſt. of the Church of Great Britain, ---- p.117. A 
Modern and Ingenious, yet unfortunate, aocheve well 
obſerves a Fourtold difference or diftin&ion of Synods or 
Convwocations \n this Realm, in reference to the ſeveral 
manners of their Meeting, and degrees of their Power. 
The Firft, he Rates in point of Time before the Congueſt. 
The Second, fince the Conqueſt, and before the Statute of 
Premunire. The Third, after that Statute, - but before 
another made in the Reign of Ring Z. 8. The Fourth, 
after the 25th of the faid Ring. (1) Betore the Conqueſt 
The Popes power prevailed not over the Kings of Eng- 
lmd, who were then ever preſent Perſonally or Virtually 
at all Councils, wherein matters both of Church and Stare 


were debated and concluded, -+ Communi Conſenſu tam + Spelm. An. 
Cleri quam Populi, Epiſcoporum, Procerum, Comitum, nec $05 p- 118. 
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non  omniam; Sapientam , Seniorum populor umgue  totius 
Regt, (2) Atter;the Congueſt,, but betgre the Statute of 
Premunire, the Archbithops-uted upon all emergent Ca- 
ſes, toties quoties,. at ther own diſcretions to aflemble 
the Clergy ot their reſpeQive Provinces, where they plea- 
{ed,,, continuing andi diſſolving them. at their pleaſure ; 
which they then did without any leave. from the King ; 
whofe- Canons &- Conſtitutions (without any faxther Ra- 
tification ) were 1n that Age obligatory to all ſubjected to 
their Juriſdiction. Such (it ſeems) were all the Synods 
from Lanfranck to Tho. Arundel, Archbilhop of Canter- 
bury, in which -Arundel's time the Statute of ' Premunire 
was EnaQed:- (3) After which Statute, (which much re- 
ſtrained the Papal power, and ſubjected it to the Laws 
of the Land) the Archbiſhops called no. more Convoca- 
tions. by. their! ſole and abſolute Command, but at the 
pleaſure-of the Xing, by whoſe Writ and Precept onely 
they| were now and henceforth. ſummoned. Of this Third 
ſort of Convocations, were all thoſe kept by and from 
Thomas Arundel unto Thomas Cranmer, or from the 16th 
of R. 2. unto. the 25th of King 7. 8. Theſe Convocati- 
onsalſodid make Canons. (as in Lindwood's Conſtitutions) 
which were Obligatory, although confirmed by no other 


* Authoriry than what was merely Symodical.. (4) The 


laſt ſort of Convocations, ſince the ſaid Statute called the 
25th of King H.8. That none of the Clergy ſhould pre- 
fume to attempt, alledge, claim, or put in are, any .Conſti+ 
tutio.ns , 'or Ordinances. Provincial, or Synodals, or. any 
other Canons , Conſtitutions, 0r Ordinances Provincial 


- ( by whatſoever Name or Names they may be called ) in 


their Convocation in time coming, ( which always ſhall 
be aſſembled by the King's Writ ) unleſs the ſame: Clergy 
may have the King's moſt Royal aſſent and Licenſe to 
make, promiſe and execute ſuch Canons, Conſtitutions and 
Ord inances Provincial, or Synodical, upon pain of eve- 
ry one of the ſaid Clergy doing the contrary to thu Att, 
and "thereof convitted, to ſuffer impriſonment , and ma» 
king Fine at the King's will. Since this year, from Arch- 


biſhop Cranmer to this day, all Convocations are to have 
the 
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the King's leave todebate on matters of Religion; and their 
Canons.(beſides his Royal aſſent) an A of Parliament 
for their Confirmation. And as to the General Councils, 
there are not any of them of uſe in England, except the 
firſt Four General Councils, which are eſtabliſhed into a 
Law by King and Parliament. 

The Learned Biſhop Prideaux in his Synopfis of Coun- 
cils gives us the definition of Synodographie, and ſays, It 
is ſuch a Methodical Synopſss of Councils and other Eccle- 
ſiaſtical Meetings, as whereby there may be a clear dil 
covety to him that doubts, how any Caſe may be enquired 
after, and what may be determined concerning the fame. 
And then immediately after gives us the definition of a 
Council, which he calls a Free Publick Eccleſiaſtical Meet- 
ing, eſpecially of Biſhops, as alſo of other DoCtours law- 
fully Deputed by divers Churches, for the Examining of 
Eccleſiaſtical Cauſes, according to the Sciptures, and thoſe 
according to the power given by. common Suffrages, 
without tavour of parties to be determined, in matters 
of Faith by Canons, in caſes of Practice by Preſidents, 
in matters of Diſcipline by Decrees and Conſtitutions. Of 
theſe Councils he obſerves ſome to have been Judaical, 
others Apoſtolical, others Oecumenical, ſome Controver- 
ted, others Rejefed, and ſome National, to all which he 
likewiſe adds Conferences. (1) Under the Title of Ju- 
daical Councils he comprehends the more folemn Meet- 
ings about extraordinary affairs for the Confirming, Re- 
moving, or Reforming any thing, as the matter required. 
Such he obſerves to have been at Sichem under Joſhua 
and Eleazer, Joſh. 24. At Jeruſalem, the firſt under 
David, Gad and Nathan being his Aſſiſtents, 1 Chre. 1 3. 
At Carmelita under Abab and Elias, 1 King. 18, At Je- 
ruſalem, the Second under Hezekiah, 2 Chro. 29. At Je- 
ruſalem, the Third under Joffah and Hilkiah, 2 King. 33. 
2 Chro. 34. At Feruſalem, the Fourth under Zorobabel 
and Ezra, and the Chief of the Jews, that return'd 
from the Captivity of Baby/on. And laſtly, that which 
is called the Synod of the Wiſe under John Hirca- 
mus, Genebrand Chron. 1. 2. p.197. (2) The Apoſtolical 
| Councils 
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Councils he obſerves to have been, for the ſubſtituting of 
Matthias in the place of Fudas, A. x. For the Eleion 
of Seven Deacons, A. 6.. For not preſſing the Cere- 
monial Law, A. 15.11. For the toleration of ſome Le- 
gal Ceremonies for a time, to gain the Weak by fuch 
Condeſcenſion, Matth. 21. 18. For compoſing the A- 


-poſtles Creed. For obtruding to the Church 85 Canons 


under the notion of the Apoſtles authority, concerning 
which there are many Controverſies. Laſtly, for the 
Meeting at Antioch, where among Nine Canons, the 
Eighth commanded Images of Chrzf to be ſubſtituted in 
the room of Hcatheniſh Idols; the other pious Canons be- 
ing deſtitute of the Synod's authority. vid. Bin. Tom. r. p. 
I9. © Longum p. 147. (3) Of Occumenical or General 
Councils, ſome were Greek or Eaſtern, others were Latin 
or Weſtern. The more Famous of the Oecumenical 
'Greek Councils were, ' the Nicene, the firſt of Conſtanti- 
wople , the firſt of Epheſus, the firſt of Chalcedey. Of 
Conſtantinople, the ſecond of Conſtantinople, the third. 
The Nicene the ſecond. The more Famous of the Oecu- 
menical Latin Councils were at Ariminum : the Lateran : 
at Lions: at Vienna: the Florentine: the Lateran the 
fifth ; and laſtly at Trent. (4) Of Controverted Coun- 
cils ( if that diſtinQtion be admiſſable, according to the 
Claſlis thereof digeſted by Be/armine) the Computation 
is at Conſtantinople the fourth : at Sardi: «t Smyrna : 
at Quiniſext : at Francfort : at Conſtance ; and at Baſil. 
(5) Of RejeFed Councils { whereby are intended ſuch 
as either deterfnine Heretical Opinions, or raiſe Schiſms ) 
the Computation is at Antioch: at Milan : at Seleucia : 
at Epheſus the ſecond : at Conſtantinople : at Piſa the 
firſt; ; and Piſa the ſecond. (6) Of National Synods, 
which comprehend the Provincials of every Metropolitan 
ot Dioceſan Biſhop, the diſtribution is into [taltan, Spaniſh, 
French, German, Eaſtern, Africas, Britain. (7) Totheſe 
may be added Eccleſiaſtical Conferences, which were one- 


1y certain Meeting of ſome Divines, wherein nothing could 
be Canonically determined, and therefore ncedleſs to be here 


particularly inſerted. vid. B. Prideaux Syn.of Counc. verſ.fin. 
Teh 


m—_—— — 


The Introdufiion. 


eth obſtinate Offenders, is by way of Excommunication, 
which though the Canonifts call 7raditio Diabolo, or 
giving the Devil as it were Livery and Seizin of the 
Excommunicate perſon, yet the Romaniſts have a Tra- 
dition that S. Bernard Excommunicated the Devil him- 
ſelf, Santtus Bernardus, plenus wirtutibus, quadam die 
praſentibus Epiſcopis, clero, & populo, Excommunica- 
vit que»dam Diabolum Incubum , qui quandam mulie- 
rem in Britannia per ſeptennium vexabat; & fic Libe- 
rata eſt ab eo. Chron Jo. Bromton. de Temp. H. 1. 
A miraculous Excommunication , and a Sovereign Re- 
medy againſt Diabolical incubations. The Excommus- 
nication which St. Oſwald pronounced againſt one, who 
would not be perſuaded to be reconciled to his Adver- 
fary, had nothing ſo good though a more ſtrange effect, 
for that Excommunicated him out of his Wits, and had 
it not been for Wolſtan, who as miraculouſly cur'd him, 
you might have found him, if not in Pargatory, then in 
Bedlam at this day ; 1 caujus es ( ſays Santlus Ofwal- 
dus) Te commendo, & carnem Sathang tuam trado. Sta- 
tim ifle dentibus ſtridere, ſpumas jacere, caput rotare 
incipit. (ui tamen a Wolltano ſanatus, cum Pacem 
adhuc recuſaret , iterum & fertio eſt arreptus fimili 
modo, quouſque ex corde injuriam remitteret @ offen- 
fam, It you have not Faith enough to believe this on 
the Credit of Abbat Brompton, who Chronicled from 
the year 588, in which St. A»/tin came into England, to 
the death of King Richard the Firſt, which was in the 
year 1198. if you have not (| fay ) faith enough for 
the premifles, you are not like to be ſupplied with any 
on this ſide Rome, unleſs you have it from Henry de 
Anighton Canon of Leyſter, wiio wrote the Chronicle 
De Eventibus Anglia, from King Edgar's time to the 
death of King Richard the Second, for he 1n his Second 
Book de Temp.W. 2. doth put it under his infallible pen for 
an undeniable Truth. And indeed is much more proba- 
ble , than what the ſaid Abbat reports touching St. Au- 
/in's raiſing to life the Prieſt at Cumpton in Oxfordſhire 150 


The grand Cenſure of the Church, wherebyit puniſh- Excommuns. 
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years after his death, to abſolve a Penitent Excommun 
cate, that at the ſame time roſe alſo out of his grave, an 
walkedout of the Church at S. Auſtin's Command, That 
no'Excommunicate perſon ſhould be preſent whilſt 'he 
was at. Maſs, having in his life-time been Excommuni-.. 
cated by the ſaid Prieſt for refuſing to pay his Tithes. 
vid. Chron. diff. Bromton de Regn. Cantice.. Excommu- 
nication is of ſuch a large extent, that this World is too 
narrow to contain it , therefore it extends it ſelf to the 
next World alſo, and that not onely in reference: to the 
Soul, but alſo to the Body ; inſomuch that the. interr'd 
Bodies of Perſons dying under Excommunication, have 
often been inhumanely exhumated and taken out of their 
Parochial graves, to aſlociate with the rotten Carcaſes 
of bruit Beaſts, a Preſident whereof you have in King 
Edward the Third's time, when the Pope by his Bull to 
the Biſhop of Lincolyn Commanded, That the Bodies of 
all ſuch Excommunicates as in their Life-time had ad- 
hered to the Lady Wake, in the Conteſt between her and 
the Biſhop of Ely touching a Mannor, ſhould be taken 
out of their Graves, and caſt out of the Church-yard, 
This is much worſe than to be denied the honour of a 
Chriſtian burial, which by the Council at Reme, An. 
1180. was the puniſhment of ſuch Lay-perſons as tranſ- 
ferr'd the Right of Tithes to other Laicks, without de 
livering them to the Church; yet by the Sixth Canon of 
that Council it is Ordain'd, That no man ſhall be Excom- 
municated or ſuſpended from his Office, until he be le- 
gally and duly ſummoned to appear and anſwer for him 
felf, except in ſuch caſes as deſerve ſummary Excommu- 
nication. It was a ſtrange Excommunication as to the 
new and inſolent Form thereof ,, wherewith Pope Theo- 
dorus Excommunicated Pyrrhus Patriarch of Conſtan- 
tincple, who having been infeted with the Hereſie of 
the Honothelites, and thereupon Excommunicated, and 
upon his Recantation 'abſolved , relapſed into the fame 
Errcur, whereupon the ſaid Zheodorus Excommunicated 
him the ſecond time , but in ſuch a way and manner , 
as never had a former Preſident or. ſecond Practice: 
For 
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For he infuſed ſome drops of the conſecrated Cup into 
Ink, and therewith writ a Sentence of Anathema 
againſt Pyrrhas. Fiſt. Mag. Cent. 7. cap. 39, Whether 
the Dead may be Excommunicated> Was the firſt 
Queſtion moved in the Fifth General Council at Cox- 
ftantinople, An. 551. under the Emperour Fuſtinian 


To which Eutichinus anſwered, That as Joſiah opened , King.23-16 


the Sepulchres of the Dead, and burnt their Bones : 
So the Memorials of ſuch might be accurſed after their 
death, who had injured the Church in their life ; for 
which pertinent Anſwer the faid Emperour made him 
Biſhop of Conſtantinople ; ſo that he ſucceeded Memas, 
who about the ſame time had departed this life ſud- 
denly, ſitting the Council. That worthy Prelate, who 


affirmed, That it was certainly unlawful} to Excommu- Dr. Taylor in 
wicate any man for not paying the Fees of Courts, ns a 4 

ſcarce ſo generally credited in his Law, as he may des lib. z. cap. 4. 
ſerve to be in his Dodtrines, eſpecially when his R ea- +51 7-00 4. 


ſon for that Aſſertion, wiz. That a Contumacy there 
(ſpeaking of Courts Eccleſiaſtical) # an Offence againſt 
the Civil Power, is duly weighed and conſidered ; and 
more eſpecially when ſuch Fees are not paid , not- 
withſtanding the Orders and Decrees of ſuch Courts 
for the payment thereof : Contempts of which kind 
might paſs wholly unpuniſhed, if Eccleſiaſtical Cenſures 
ſhould not take place in ſuch caſes. Many are the Pre» 
judices which enſue upon Excommunication, ſome 
whereof (in caſe of obſtinate perſiſtency) reach us as 
Men, as well as Chriſtians, and ſeem, as it were, to «n- 
man us, as well as wnchriſtian us; extending ( per 
brachinm Seculare ) as well to our Civil Liberty , as 
( per cenſuram Fcclefiaſticam ) to our Chriſtian ; having 
2 dreadfull influence both on Body and Soul, and that 
in both worlds. Rebuffus enumerates no leſs than 
above Threeſcore of theſe penalties, for ſo he calls them, 
Peng contra Excommunicatos. Rebuff. de Excoin. mon 
vitand, Such perſons as are extra Communionem Ec- 
clefie , or Excommunicates with us, were apad He- 
breos anciently called Apoſynagogi, as caſt out of the 

| M Synagogue, 
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Synagogue , and for their Contumacy Extorres , to be 
thunn'd of all men until they repented. Od. Such as 
are Anathematiz'd and under the greater Excommuni- 
cation, are as it were expell'd out of all Humane Society 
and baniſh'd from Mankind ( underſtand it of thoſe 
within the Church ; ) ſuch an Anathema may be ſome- 
what compared to that Puniſhment , which' the Romans 
of old called Interditio ignis & aque, borrowed from 
the Grecians, which their great Legiſlator Draco ena- 
ed as a Law to the Athenians, and which Puniſh- 
ment in truth was ſecond to none , ſave that which is 
Capital. 

CircumſpeFe£ Towards the cloſe of this Eccleſiaſtical Abridgment 

Agati. . 2, 
you have ſome mention made of the Statute of Czrcum- 
(pete Agatis : In the Thirteenth year of the Reign of 
King Edward the Firſt, 4x: 1285. the Bounds and Limits 
of both Juriſdiftions Spiritual and Temporal were fix'd 
by Parliament, by a Statute under that Title, the Eng- 
liſh whereof tranſlated from the Latin out of the Re- 
cords runs thus, viz. 

The King .to his Judges ſendeth Greeting, Uſe your 

* Suppoſed to ſelves circumſpealy in all matters concerning the * Bi- 

An ana ſhop + of Norwich, and his Clergy , not puniſhing them, 

+ Norwich / they hold Plea in Court Chriſtian, of ſuch. things as 

—_— 6 meerly Spiritual , Viz. of penance enjoyned for 

pry deadly Sin, as Fornication , Adultery, and ſuch like : 

for al. for the which many times corporal penance or Pecuni- 
ary ts enjoyned, ſpecially if a Freeman be convict of ſuch 
things. 

Ih if Prelates do puniſh for leaving Church-yards un- 
cloſed , or for that the Church is uncovered, or not conve- 
niently decked; in ahich caſes none other penance can be 
enjoyned, but pecuntary. 

Item, If a Parſon demand of his Pariſhioners Ob- 
lations and Tithes due and accuſtomed; or if any per- 
fon plead againſt another for Tithes, more or leſs, ſo 
that the Fourth part of the value of the Benefice be not 


demanded 


Item 
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tem, If a Parſon demand Mortzaries in places" where 
a Mortuary hath uſed to have been gives. ST 

Item, If a Prelate of a Church, or if a Patron de-' 
mand a Penſion due to themſelves, all ſuch demands are 
to be made in a Spiritual -Court. © And for lay? 
violent hands on a Prieſt, and in caſe of Defamation, 
it hath been granted already, that it ſhall be tried in a 
Spiritual Court, when money ts not demanded, Int a thj 
done for puniſhment of Sim, and likewiſe for breaking 
an Oath. In all caſes afore rehearſed, the Spiritual 
Judge ſhall have _ to take knowledge, notwithſtanding 
the King's Prohibition. vid, Lindw. Conllit. lib. 2. Tir. 
De Foro Competenti. Vid. Full. Chur. Hiſt. lib. 3, 


P- 79- 
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Now whereas ſome doubt hath heretofore been, whe- <... 


ther this were indeed an A& of Parliament, or any 5 
thing more than a Conſtitution made by the Prelates. 
themſelves , or onely a mere Wrzt iſſued out from the 
King to his Judges, Sr. Ed. Coke. Inſtit. par. 2. pag. 487. 
reſolves it in expreſs terms thus, viz. Though ſome have 
ſaid, that this was no Statute, but made by thePrelates 
themſelves; yet that this is an Att of Parliament, it 
u proved not onely by our Books, but alſo by an Attof Par- 
liament. 

By this Statute of C:rcumſpette Agats, the Eccleſiaſti- 
cal Court might proceed to puniſh the Offender , who 
offered violence to a Prieſt ; the which de jure it might 
do by proceeding Ex & Offcio pro ſalute anime , Da- 
mages on an Aon of Battery in the caſe reſerved to the 
Common Law. 

To conclude; The Proteſtation which BeZamera the 
Canoniſt, in the Proeme to his LeCture on the Clemen- 
tine Conſtitutions makes, ſhall (as to this Repertorinum 
Canonicum , Jurifue Anglico-Ecclefiaſtici Compendium ) 
be mine, 1d ſubmittens correttooni & determinationi 
tam Canonum Ecclefiaſticorum, quam Statutorum , Ju- 
rumgue Publice Forenſium & Secularim , & cujuſlibet 
melius ſentientis, Proteſtans, quod fi in preſenti Opuſ- 
. culo de lapſm calami, aut inadvertentia, wel forte 
M2 EX- 
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ex ignorantia aliqua jam Scripſers, id preter intentio- 
nem ſcribere me contigerit : $i etiam aliqua Scripſers, 
que errorem ſaperent, aut male ſonarent, ia ex nunc Re- 
voco, & wolo haberi pro nonScripta; Determinationibuſque 
Ecclefie Anglicanz, & ditti Juru Forefis Oraculu ſemper, 
& in omnibus volo flare. Ft hanc Proteſtationem wolo pro 
Repetita haberi in quolibet Diftorum meorum, & etiam con- 
dicendorum, ut fi reprobantur difta, Attor non propter hoc 
' reprobetur, 


The 
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Of the King's Supremacy. 


it. A Deſcription thereof, or what it 14. 

2. The Eſtabliſhment thereof by Statute Laws. 

3. The Oath of the King's Supremacy; when firſt enatted; the cauſe 
thereof. 

4 The King in hi own Dommions, Dei Vicarius. 

5- The King Supreme Governour (under God) of the Church in 
England, &c. 

6. Impugners of the King's Supremacy how cenſured by the Cann. 

7. In matters Eccleſiaſtical the King hath here the [ame power de jure, 
which the Pope formerly exerciſed by Uſurpation. 

8. The Kings of this Realm ancienly made their own Canons and Ec< 
cleſiaftical Conſtitutions without the Pope”s Authority. 

g. The King #; Lex viva, in ſome caſe; may d#ſpence with ſome Canons. 

10. Proviſees of ſome Statutes in right of the King's Suprematy. 

11. NoCanons or Eccleſiaſtical Conftitutions to be. made, oy to be of 
force to oblige the Subjeft without the Royal Aﬀent. 

12. The Regal Supremacy aſſerted by the Eccleſiaſtical Injunttions of 
King Ed. 6. 

13. The ſame farther aſſerted by other Eccleſiaſtical Power and Autho- 
rities. 


14. The Regal Supremacy aſſerted in the Reign of Queen Elizabeth. 
(1,) T His Eccleſiaſtical Abridgment begins with the Regal 


Supremacy, a Point which cannot be touch'd with 
too mugh tenderneſs; ſuch of the Church of Rome 
as queſtion the validity thereof, may be preſumed 
notto have conſulted that Learned Canonift of their own, Fo. 
Quiminu Hedew, where he ſays, That Nemini dubium, quin in 
Pri- 


2 Of the King's Supremacy 

+. 2. Hed Primitiva Eccleſia de rebus & Per ſonis Eccleſiaſticis Principe; jus dix- 

ho inc. erine, The Emperours were all Secular Princes, who by thoſe 

. Novit.De Ju [ws which they eſtabliſhed'touching Perſons and Things Eccle- 

ac. m. 145*. ©: ſtical, proclaimed to all the World their Supremacy therein : 

The Thirteen Firſt Titles of the Firſt Book bf the Emperouc 

Fuſtinian's Code, being the Conſtitutions of divers Emperours, 

do treat and judge of Thingsand Perſons merely Eccleſiaſtical ; 

ea, the Emperours Arcadius and Howorins ejected a Biſhop as 

well out of his Title of Eccleſiaſtical Dignity as out of his Epi- 

ſeopal See, and commanded himto be Baniſhed for diſturbing the 

Publick Peace. | quicungque, C. de Epiſc. & Cleric. By this word 

[Supremacy] is here underſtood, that undoubted Right and an- 

cient Joriftiation over the State Eccleſiaſtical within theſe his 

Majeſtie*s Realms and Dominions (with the aboliſhing of all Fo- 

reign and Uſurped power repugnant to the ſame) which the Laws 

and Statutes have reſtored to the C rown of this Kingdom, and 

now inveſted in the King, as the higheſt power under God, with- 

in theſe his Majeſtie*'s Realms and Dominions, unto whom all 

perſons within the ſame, in all Cauſes and Matrers, as well Ec- 

cleſiaſtical as Temporal, do owe their Loyalty and Obedience, 

before and above all other Powers and Potentates on Earth 
—_—_ l F Gn 

. 2.) By the Tnjunctions of King E4. 6. to the Clergy, all per- 

HD ſons Eccleſiaſtical having cure of Souls, were Four mes a year 

1675. to preach in vindication of' the King's Supremacy, and in 

oppoſition to the uſurped power of the Biſhop of Rome in this 

Kingdom. There were divers Laws made in the time of King 

H.8. for the extinguiſhment of all Foreign Power , and for the 

reſtoring unto the Crown of this Realm the ancient Rights and 

JuriſdiQions of the ſame; which is the ſubſtance of the Preamble 

of the Statute of 1 Elz. cap. 1. The expreſs Letter and 

meaning whereof is, as Sir Edward Coke obſerves *, to reſtore 

and unite to the Crown the Ancient Juriſdiction Spiritual or 

Eccleſiaſtical, where ( as ſays he ) the Firſt clauſe of the Body 

of the At, being to let in the Reſtitution of the Ancient 

Right and Juriſdiction Eccleſiaſtical within the Realm, doth 

aboliſh all Foreign Juriſdition out of the Realm. And then 

followeth the principal Clauſe of Reſtitution and uniting of 

the ancient Juriſdiction Eccleſiaſtical, being the main purpofe 

of the At, in theſe words, viz. Be it Enalted, That ſuch 

Furiſdiftion Spiritual or Eccleſiaſtical , mw by any Spiritual 

Power or Authority hath heretofore been , or lawfully may 

be exerciſed or uſed for the viſitation of the Eccleſtaſtical State 


and Perſons, and for Reformation, Order, and Correftion of 
f 


(a) Co. Inſt, 
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the ſame, anil of all manney of Errours, Hereſies, Schiſms, Abuſes, Offen- 
ces, Contempt: and Enormities, ſhall for ever by Authority of this Parli- 
ament, bt united and annexed tothe Imperial Crown of this Realm. This 
A& by a former Clauſe thereof doth Repeal the Statute of 1 and 
2 Ph. & Ma.c. 8. whereby the Atts of 26 #.8.c.1. and 35 H.8:c. 3. 
were repealed; fo that the A of Repeal being repeated, the faid 
ARs of #. 8. were implicitly revived, whereby it is declared and 
enacted, That the King his Heirs and Succeſſours, ſhould be taken ani 
accepted the onely Supreme Head in Earth of the Church of England, and 
ſhould have and enjoy, annexed to the Imperial Crown of this Realm, as 
well the Title and ſtyle thereof, as' afl Honours, Dignities, Preheminen- 
cies, Furiſdiftions, 5c. to the ſaid dignity of Supreme Head belong- 
ing, &c., By which Style Title and Dignity the King hath all Ec- 


cleſiaſtical Juriſdiction whatever Þ ; and by which Statute the.Crown » ce, ria. 


was but remitted and reſtored to its ancient Juriſdiftion, which had 


been formerly uſurped by the Biſhop of Rome<. And this is that * Dank t. 


Supremacy which is here meant and intendedy 

(3) The faid Statute of 1 Eliz. c, 1. doth not onely repeal the ſaid 
Star. of 1 and 2 P. & AM. c:8. bur it is alſo a reviver of divers Atts 
aſſerting ſeveral-branches of the King's Supremacy, and re-eſtabliſh- 
ing the ſame; it doth likewiſe nor onely aboliſh all foreign antho- 


rity, but alſo annex the Eccleſiaſtical Juriſdiction to the Crown of 8) wire 
this Realm, with power to aſſign Commiſſioners for the exerciſe of hereof were 
Eccleſiaſtical Juriſdittion: And then farther enaCts to this ae, the Letrers 


-viz.” That all Eccleſiaſtical perſons of what degree ſoever, and 


and every Temporal Judge, Juſtice, mage, or other Lay or Tem- ſon Cove. 


poral Officer 'of Miniſter, and every other perſon having Fees or 
wages from the Crown, within this Realm or the Dominions there- 
of, ſhall upon his corporal Oath teſtifie and declare in his conſci- 
ence, That the King's Majeſty is the onely Supreme Governour of this 
Realm, and of all other bis Majeſty's Dominions and Countries, as 
well in all Spiritual or Eccleſiaſtical things or cauſes, as Temporal ; and 
that no foreign Prince, Perſon, Prelate, State or Potentate hath or 
ought- to have any juriſdittion, power, ſuperiority, prebeminence or 
authority, Eccleftaſtical or Spiritual, within this Realm ;, and there- 
fore doth utterly renounce and forſake all foreign juriſdiltions, powers 
ſuperiorities and authorities, and doth Kadrs| that from henceforth 
he ſhall bear Faith and true Allegvance to the King's Majeſty, bis Heirs 
and lawful Succeſſours, and to his power ſhall aſſiſt and defend all ju- 
riſdiftions , privileges, prtheminencies and authorities granted or 
belonging to the King's Majeſty, his Heirs and Succeſſourr, or united or 
annexed to the imperial Crown of this Realm. The praftices of the 
Romanifts in the 4th year of Queen Elizabeth, and the danger 


thereby threatning both the Queen and State, occaſioned her _ 
N a Par- 
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a Parliament 12. Fan. Ax. 1565, which" paſſed an AQ For nan: 
of the Queen's Royal power over all Eftates and Subjeft; within ber Do- 
minions. By which Statute was enacted the Oath of Swpremacy ; 
as alſo what perſons were obliged to take it, and who ſhould haye 
power to adminiſter the ſame: And this was both the original and 
the cauſe of that Oath. By the ſaid Statute of 1 E/.c. 1. ap 

alſo what the penalty is for refuſing to take the ſaid Oath; as alſo 

the penalty of maintaining a foreign Authority, as likewiſe what 

other perſons than the fore-mentioned ſhall be obliged to take the 
ſaid Oath; which was afterwards again farther ratified and eſta- 

bliſhed by the Statute of 5 Elix, e. 1. 

(4) T he King within his own Territories and Domigions, is 
(according to Brafton) Dei Vicarins tam in Spiritualibus quam Tem- 
* Bra. de poralibua 4. And in the Eccleſiaſtical Laws of Edward the Con- 
Leg, & Con- feſſor the King is ſtyled, Yicariue ſumms Regis, & Reges regunt Ec- 
ſuerud. Angl: cleſiazs Des, in immediate ſubordination to God ©: Yea the Pope 
nifene, _—_— Elutheris,, gp. 169. ſtyled King Luciws, Des Vicari in 
Spelm. Conc, £770 JH0 . 

« Spelm, ib, GG :) The Supremacy which heretofore the Pope did uſurp in this 
Kingdom was in the Crown originally, to which it is now legally 
reyerted. The King's Supremacy in and over all Perſons and Cauſes 
Eccleſiaſtical, within his own Dominions, is eſſentially inherent in 
him; fo that all ſuch Authority as the Pope here once uſt = 
claiming as ſupreme Head, did originally and legally belong to the 

2 268.8. 1. Crown, and is now re-united to it by ſeyeral Statutes as aforeſaid 8. 

zEl.1.5 El.r. On this Supremacy of the King, as ſupreme Head, Sir Edwerd Cokp 

vid Co. inſti. rounds the power of granting a Commiſſion of Review after a 

$5 1 Tcfnitive Sentence in the Delegates*, for one reafon that he 


. C7 : 
+ *] 
——_ , is, becauſe after a definitive Sentence the Pope, as ſupreme Head 
Revid, by the Canon Law, uſed to grant a Commiſſion ad Revidendum : 
And ſuch Authority as the Pope had, claiming as ſupreme Head, 
doth of right belong to the Crown ; Quiz ſicut Fontes communicant 
aqguas flurunibus cumulative, non privative : ſic Rex ſubditis ſuis juriſ- 
asHtionem communicat in Cauſis Eccleſiafticis (vigore Statuts in fark 
i Co. ibid. mods Caſu edits) cumulative, non privative \. 
Edit. an, - (6+) By the Second Carey of the Eccleſiaſtical Conſtitutions of the 
1603, Church of England it is ordained, That whoever ſhall affirm, that 
the King's Majeſty bath not the ſame authority in Cauſes Eccleſi- 
aſtical, that the godly Kings had among the Fews, and Chriſtian 
Emperours in the primitive Church, or impeach in any part his Re- 
gal Supremacy in the ſaid Caſes reſtored to the Crown, and by the 
aws of this Realm therein eſtabliſhed ; ſhall be excommunicated 
ipſo fatto, and not be reſtored but onely by the Archbiſhop after his 
repentance and publick reyocation of thole hiswicked — 2H, 
7. e 
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(73) The King being next under God ſupreme Governour of the 

Church of England, may Ons talis redreſs as he ſhall fee cauſe, in all 

matters of Spiritual and Eccleſiaſtical juriſdition for the conſerya- 

tion of the Peace and Tranquillity of his Realms*, The Pope, as « via. $4; 

appears by the Stat. of 25 #. 8.c. 21. claim'd full power to diſpenſe fupradi2. 

with all humane Laws of all Realms in all Cauſes, which he called 

Spirituat: Now the King as ſupreme hath the ſame power in himſelf 

within his own Realms legally, which the Pope claimed and exerci- 

ſed by uſurpation. Eadem preſumitur mens Regis, que eft Turis, The 

King's immediate, perſonal, ordinary, inherent power, which he 

executes or may execute Authoritate Regia ſuprema Eccleſiaſtica, as 

King and ſupreme Governour of the Church of England, is one of 

theſe Flowers qus faciunt Coronem |, Nor is the King's immediate * Colr and 
er reſtrained by ſuch Statutes as authorize inferiour perſons: = * 

The Lord Chief Juſtice "Hobart aſſerts, That although the Stat. of Biſhop - al 

25 H.8. 21. doth ſay, That all Diſpenfations, &c. ſhall be granted retry and 

in manner and form following, and not oth&wilſe, yet the King is Lichfeld. 

not thereby reſtrained, but his power remains full and perfeCt as be- #% Rep. 

fore, and he may ſtil! grant them as King; for that all Ats of Grare 

and Fuftice flow from him ®. By the Eighth Canon Concilis Calchn- ® Ibid. 

t*he-#e held under Pope Adrian the firſt, An. 587. the Pope had 

power to grant what immunities and privileges he pleaſed in Church- 

matters, and they were by the ſaid Canon to be duly obſerved: 

Whatever authority the Pope pretended to in this Kingdom in fuch Concil. Ca/- 

matters by way of Ufurpation, the fame may the King, as ſupreme chu. c. 8. 

Governour »f the Church next under God in his own Dominions, uſe 9%" 

and lawfully exerciſe by his Regal authority, ex juſta plenitadine Pote- _ 

ſtatis ſua, Likewiſe Pope Agathon, An. 680. in Concilio Romano- Bri- 

tannice, exerciſed his Papal _— in the time of Lotharizs King 

of Fe4, not onely touching the Reformation of Errours and Here- 

fies then in this Church, but alſo as to the compoſure of differences 

and diſſenſions that then were among the Clergy of this Realm. Such 

Precedents of the uſurped power of the Papal See exerciſed in this 

CR are now of no farther uſe, rhan to illuſtrate or exemplifie 


the er inherent in the Kings of this Realm in ſuch matters 

of Eccleſiaſtical juriſdition ; for the moſt high and ſacred Order of 

Kings being of Divine Right, it follows that all perſons of what e- 

ſtateſoever, and all cauſes of what quality ſoever, whether Eccleſia- * 

ſtical or Civil, within his Majeſty's Realms and Dominions, are ſub- 

ordinated to the:-Power and Authority of the King as ſdpreme. It is 

not onely acknowledged, but alfo conſtituted by way of an Eccleſia- 

ſtical Canon, That the power of calling and diſſolving Councils both Can. r. ofthe 

National ard Provincial, is the true Right of all Chriſtian Kings groom 

within their own Realms and Territories. grteer mm 
wor N 2 | ($.) The 


of the King's Supremacy. 


Circa An. 
$40s 


(3) The Eccleſiaſtical Legiſlative power was ever ,in the Kings 


of this Realm within their own. Dominions; That in ancient 


times they made their own Eccleſiaſtical -Laws, Canons and Con- 
ſtitutions, appears. by ſeveral Preſidents and Records of very great 


antiquity ,. which were received and obſerved within their own. 


Territories without any Ratification | from any Foreign power. 
One inſtance (among many) may be given of the Eccleſiaſtical Laws 
of Alured Mag. Regis Anglorum, An. 887. This they did de jure, by 
virtue of their own +, $6008; Supremacy. And therefore when 
Pope Nicholas the Second, . An. 1066. in the Bull wherein he ordai- 
ned Weſtminſter to be the place for the Conſecrations of Kings, gave 
power to Edward the Confeſſor and his Succeſlours, to conſtitute ſuch 
Laws in the Church, as he ſhould think fit, he gave him therein 
no more than was his own before: For the Kings of England 
might ordain or repeal what Canons they*thought fit within their 
own Dominions in right of their Regal Supremacy, the ſame being 
inherent in them Fufe Divino, non Papali. For we find that in 
King Ztheldred*s days, An. 100g. in Conſilio eAnbhamenſi Generals, 
the Canons then made, and afterwards cauſed by King Kanutw-to 
be tranſcribed, were called the King's Canons, not the Biſhops , 
En bujus Conſilis Canones, quos in ſuas Leges paſſim tranſcripſit Rex 
Canutus, Malmsburius Xtheldredo Regs, non Epiſcopss, tribmit. 
And the Peers of this Realm per y Sia Landavenſem were un- 
excommunicable, niſi prizs conſulto Rege, aut. ejus Precepto. Which 
is a plain demonſtration, that the Kings of England Anciently had 
the Supremacy and ſuperintendent Eccleſiaſtical Power and Juriſ- 
dic/ion inherent in themſelves excluſively to all other, cither home 
or foreign powers whatever. 

(9.) It is by good Authority aſſerted, .That the King as Supreme, 
is himſelf inſtead of the whole Law, yea, that he is the Law it 
ſelf, and the onely chief interpreter thereof, as in whoſe Breaſt re- 
ſides the whole knowledge of the ſame , and that his Majeſty: by 
communicating his Authority to his Judge to expound the Laws, 
doth not thereby abdicate the ſame from himſelf, but that he may 
aſſume it again unto him, when and as oft as he pleaſes. Dr. Ridl. 
View, p. 2. c.1. Seft.7, Conſonant whereunto is that which Borellus, 
hath, Principum Placita Legis babent vigorem, & eatenus vim! Legis 
obtinebunt, quatenus fuerint cum-honeſt ate conjuntta. Borel. de. Mag- 
gift. Edi. l.2.c.4. & Roland. aVal.Conſ. 91.4, 54.v0.2. And Sua- 
rez, tells us, That. Proxceps eſt Lex viva, & reipſa precipit, ut Lex 
per (cripturam, Of which opinion is Alexander, 'Imola, and many 0- 
thers. Suar. Aleg. 9. nu.13. The grant of Diſpenſations is a peguliar 
and very conſiderable part of Eccleſiaſtical [uriſdiction, the which is 
eminently in the Crown, and by the Stat. of 25 H.$. the Arch: 

iſhop . 
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ings biſhop of Canterbirry may grant Diſpenſations : Archiepsſcopus poſſit 

ient diſpenſare contra Statutum Provinciale per ſe editum ; Et qus poteſt 

:0n- jus condere , poteſt illud tollere> Linw. de Cler.' Conjus- Cc. 2. gl. uit. 

reat Extr. de Eleft. c, Significaſti, &c. Intonuit. "And in another place, 

own. Epiſcopus in quibuſdam caſh diſpenſare poteſt contra Canoes. Canſt. 

wer. Otho. de Gler. gl. ver. Merits, tit v\ $1 : 

WS (10.) The Laws and Statutes of this Realm haye been tender of 

, by the King's Supremacy ever ſince the Foreignipower over the State 

rhen Eccleſiaſtical was aboliſhed; In the Statute of 13 Cary.'2, cap. 32. 

dais there is a Proviſo, That nothing in the ſaid AR ſhall extend to- a=. 

Pave bridge or diminiſh the Kings Majeſty's Supremacy in Eccleſiaſtical 

ſuch matters and affairs. And in the Stat. of 22 Car. 2: cap, 1.;thereis a 

Tein Proviſo, That not any thing therein contained ſhall, extend tor in- 

land validate or avoid his Majeſties Supremacy in Eccleſiaſtical affaifs» 

heir but that his Majeſty, his Heirs and Succeſſours, may from-time to 

cing time, and at all times hereafter, exerciſe. and enjoy all Powers-and 

tin Authority in Eccleſiaſtical affairs,; as fully and amply .as:any of 'Þis; 

rals, Predeceſſours have or might haye-done. lo (ot) 

4-0 (11.) As no Convocations for, Eccleſiaſtical Conſtitutions, , on for: 

OPs , correction or: reformation of Abnſes-ini the Church, -can. be- chn-- 

Rex ven'd withont his Majeſty's Writ for that end and purpoſe ; fo be- 

bait. ing conven'd, no Canons or Conſtitutions that ſhall-then be: agreed, 

un- on, can haveany effect in Law, or be in. forte to oblige any: of his: 

hich Majeſty*s Subjects untill his> conſent 4hereuntocbe firſt-badiand oÞ-: 

had tained, and untill they ſhallqays; the power of Ecclefiaſticab Laws: 

uriſ- by being ratified and confirmed by the ſbpreme Authority: [There- 

ome fore the Archbiſhop of Canterbury may not! holdia Council for -his/Never uſed 
Province without the King's leave; for whea-ſuch Council was held be beld bur - 

ome, by Hubert Ow ogy 1 of Canterbury ,vit. was: prohibitedoby. Fitz- —_ 

wy >: Peter, Chief Juſtice, for that.he had do&.the:Kingls Licenſe ghavein ge mp 

> re- bot he would not obey ®\ - And 13 Ef. RophiPark, Mai. there Wwas:'n Speed 538, 

/' by a Writ for a Convocation of the Clergy-of. the Province'df Canter 2. 

Ws, bury and Pauls; and another for the othet bf York, vid. Star,'2 5. 

may H.8. c. 19. where .the Clergy of ' England: acknowledge that the 

Ridl. Convocations of the ſame-Clergy are. ,and always'have been. and! 

-ellus. ought to be aſſembled onely. by the King's Writ..: T ke\Convocation Roll. Abridg. 

£gis is under the power and authority of the King," 2 :E-3. 45bvirs 1 Verb Prevege: 

lag- ( 12.) After the:Reign of King H.'8."! this Supremacy in. the. #* - *- 

Sua- Crown was ſignally exerciſed by King E4. 6. ſtyling himſelf Sv-, 

Lex preme Head (under Chriſt) of the Church of England and Ire- 

y 0- land, in the Preface of his Injwiftzens, given as well to all the Clergy» 

liar as Laity of this Realm; the Cloſe. whereof is. as: followatb, viz... 

:his All which, fingular Injunftion; the ( King t: Hajefty iiniſtyerb unto b13\ 
Clergy' and their Succeſſonrs, | and to all:bis leving SubyeB1 3. Fraitly. 


charging 
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charging and commanding them to obſerve and kery the ſame, upou pain 
of Deprivation, Sequeſtration of Fruxts or Benefices, Suſpenſion, Excom- 
munication, \and ſuch other Coercion, as to Ordinaries or others, heving 
Eccleſiaſtical juriſdiftion, whom his Majeſty bath appointed for the due 
execution of- ame, be ſeen convenient : Charging and COomman- 
"Vid. the In- ding them to ſee theſe InjunCtions obſerved and kepr 0 ſons, being 
-Jundtions in pus & their juriſdiftion, as they will anſwer to bis Majeſty for the con- 
Biſhop Spar trary;, And bus Majeſty's pleaſure is, That every Fuſtice of Peace 
of cb (being required) ſhall aſſiſt the Ordinaries and every of them for the 
due execution of the ſaid Injuntions. 

(13.) The Three firſt Articlesto be enquired of at the Viſitations 
within the Province of Canterbury in the ſecond year of the Reign 
of the ſaid King Edward the Sixth, were as followeth , viz. 
(1.) Whether Parſons, Vicars and Curates, and every of them have 

rely and ſincerely, without colour or diſſimulation, four times 
in the year at the leaſt, preached againſt the uſurped Power, pre- 
tended Authority and  Jariſdiction of the Biſhop of Rome ? 
(2.) Whether they have preached and declared likewife four times 
in the year atleaſt, that the King's Majeſty's power, authority and 

inence,' within his Realms and Dominions, is the higheſt 

power under God? (3.) Whether any perſon hath by writing, 
cyphering, eaching or teaching, deed or aCt obſtinately holden, 

ih to extoll, ſet forth, maintain or defend the authori- 

ty, /jurifdiftion or power of the Biſhop of Rome, or of his See here- 
tofore'claimed and ufurped;-or by any pretence obſtinately or mali- 

Biſhop Spar- Cioullyi invented any thing for the'extolling of the ſame, or any 
rw 'sColeg. rt thereof? Likewiſe by the Arricles of Religion, agreed on 
ubtlup.p.29- by the Convocation held at London, and publiſhed Ar. 1553. by 
the -Authoeiry of King. E4.6: it is declared, That the King of En- 

__ _gland's ſupreme Head'in Earth next wnier Chriſt of the Church of En- 

.. "gland, Fc. 'and that \rbr Biſhop: of Rome hath no juriſdittion tn this 

Art. 37. - Realm. The like: you! have in' the Articles of Religion agreed on 
by the Archbiſhops and Biſhops of both Provinces, and the whole 

Clergy in the Convocation held in Londen, An. i 562, and pub- 

liſhed: by the: Authority of Queen Elizabeth. That the Outen's 

Majeſty hath 'the chief Power in-this Realm of England , and other 

ther Domimions, umo whom the chief Government of all Eſtates of this 

Realm, whether thty be Ecoleſtaſtical or Civil , in all Canſes doth ap- 

pertain, and is not, nor" ought to be ſubjeft to any foreign 7 uriſdittion. 

Which Articles ( being the Articles of the Church of England) 

were afterwards ratified and confirmed -by his Majeſty, King 
CHARLES |. of. ever bleſfed- Memory, by his Royal Declaration 
thereunto' prefixed, in which Detlaration -you have as followeth, 

viz." That we 4re ſupreme Governokr of the Church of England, _ 

that 
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that if any difference r5/e about the external Policy; ng the In- 
junktions, Canons, or other Conſtitutions whatſacver - thereto Felenging 
the Clergy in their Convocations to order and fartle them, having for 
obtained leave under Our Broad Seal ſo to dee: and We ET 
ſaid Ordinances and Conſtitutions , provided that none Con- 
traryto the Laws and Cuſtomers of the Land. Likewiſe in the firſt of 
the aforeſaid lnjunfions of King E4.6. as alfo in the firſt of the In- 
junttions given by Q. Elizabeth, concerning both the Clergy and 
Laity of this Realm, publiſhed Ar. 1559. being the firſt year of her 
Reign, it is enjoyned, that all Deans, Archdeacons, Parſons,  Vi- 
cars, and all other Eccleſiaſtical perſons, ſhall faithfully keep and 
obſerve, &c. all and ſingular Laws and Sratutes made for the reſto- 
ring to the Crown, the ancient juriſdiftion oyer the State Ecclefia- 
ſtical, and aboliſhing of all ng power repugnant to the ſame, &c., 
By the Statute of 25 H. 8.c. 19. Appeals to Reme are prohibited ; and 
it is ordained, that in defaule of Juſtice in any of the Courts of the 
Archbiſhops of this Realm, it ſhall be lawfull to appeal to the King 
in his Court of Chexcery, and thereupon a Commiſſion ſhall be gran- 
ted, &c. And by a Provſo towards theend of that Statute an Appeal is 
given to the King in Chexcery upon Sentences in places exempt, in 
the ſame manner as was before uſed to the See of Rome. And as by 


the ſaid Statute there may be an Appeal to the King in Chancery, Vid. Roll. Ab.. 
when the Suit is in the Archbiſhops Court, or ſome Peculiar exempt : ©: reroge- 


ſoin ſome caſes the Appeal may be to the King generally as he is 
ſupreme Head of all Gaſtical juriſfgition within the Realm; for 
by the Statutes made in the time of King Her. 8. the Crown was 
onely remitted and reſtored to its ancient juriſdiftion , which had 
been uſurped by the Biſhop of Reme: 33 Ed. 3. Fitz. Aid del Roy 103, 
Reges ſacro oleo untti Spiritualis juriſdittionis ſunt capaces. Rex eſt 
mixta perſona cum Sacerdote, Et cauſa ſpirituali; committs poreſt Pron- 
cips Laico. Caſſan. in Catal. glo. mund. p. 5. Conſid. 24. The King 
of England &c, is Perfona ſacra & mixte cum Sacerdote, and at his 
Coronation, by a ſolemn Conſecration and Unction becomes a Spi- 
ritual perſon, Sacred and Eccleſiaſtical, and then hath ram Veſtems 
Dalmaticam, as an emblem of his Royal Prieſthood, quam Coronam + 
Regni in reſpect of the Regal power in Temwporals, and is ſupreme 
Goyernour 1a all Cauſes and over all Perſons, as well Eccleſiaftical 
as Civil, The King is ſupreme Ordinary by the ancient Common 
Law of England, before the Statute of 24#: 8. c. 12. for a Reſigna- 


tiv. Lit. 
G. 232» 


tion might be, made to him*; he might make a Grant of a Church *19 El.4o. 8. 
to a man to hold to his own proper uſe; * he might not onely * 7 E- 5 
exempt any Eccleſiaſtical perſon out of the juriſdiction of the Or- **% mp. 


dinary, © but alfo give him Epiſcopal jurifdittion; he might pre- 


ſent to free Chapels (indefault of the Dean) by lapſe, aud that as * i & 7. 23... 


rdl- 
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Ordinary, and-in reſpeCt of his Supreme Eccleſiaſtical Juriſdiftion;; 
« 27 E.3.84. 4. he might: diſpenſe with-one not Jawfully"botn , tobe a Prieſt, 
' F.N. B.34.f.e glbeit - the «Ecclefiaſticab Laws allowed within this Realm dv 
on + 7-22 prohibit -it.3-butthe-reaſon is, for that (it is ior Malum in ſe, but 
Fes. ns Malum prohibieum. In a word. All that the Pope was wont to doe 
non admiſit,9. in ſuch caſes within this Realm, as Proviſions, f Appeals to Rome, 
vid. Stat. 25 8. holding Plea :of [Spiritual things thence arifing b, Excom- 
fiber Pr0- qunications -by his: Bulls i;- and) the like, were no other than U- 
© Vid. Doe. farpabions: and. Encroachments on- the Dignity and Prerogative 
amble of the Royal: - '' 2n2:Q | 
* Srat.of 24H. '(14.) In the Reign of King #7. 8. An. 1539. the Abbats of Col- 
612 cheſter, Reading, and Glaſtonbury, were condemned and execute un- 
FNB.4e h. der colour (fo the Authour expreſſes it) of denying the King's Sn- 
i 30. Af, pl. Premacy.z and.their rich Abbies ſeized on, as Confiſcations to the 
19.  uſeof the King * : But when the Attof Supremacy came to be debated 
| HIER inithetime of Qaeen 'Elizaberb, it ſeemed a thing ſtrange in Nature 
= —_- and Polity, That a'Woman ſhould be declared to be the ſupreme 
; ' Head: on Earth:of the Church of England: but the Reformed par- 
ty not;:ſo much contending about Words and Phraſes, as aiming to 
ouſt, the Pope-of all authority wichin theſe Dominions, - fixed the 
ſupreme: power-over-all Perſons and Eſtates, of what rank ſoever,' 
'in the Crown 4mperiat, not'/by.the Name" of Supreme Head) - but 
tantamount, of the Supreme Governeſs. In Queen Mary's time there 
was an Aft of Parliament made, declaring, That * Regal power 
Wai in the Queen's Majeſty as fully 41 it had been in any of her Prede- 
ceſſours. In the body whereof it is expreſſed! and- declared, That the 
Law of this Realm is, and ever hath been, and oucht to be underſtood, 
That ths Kingly or Regal Office of the Realm, 'and all Dignities, Prero- ' 
gatives Royal, Power, Preheminences, Privileges, Authorities and Fu- 
riſdiftions thereunto annexed, united or belonging, being inveſted either 
in Male or Female, are, be, and ought to be, as fully, wholly, abſolutely 
and entirely deemed, adjudged, accepted, inveſted and taken in tht one 
as in the other. So that whatſoever Statute or Law doth limit or ap- 
point, that 'the King of this Realm may, or ſhall have, execute and doe, 
* any thing as King, &c. the ſame the Queen (being Supreme Gover- 
neſs, Poſſeſſor and Inheritor to the Imperial Crown of this Realm ) may 
by the ſame power bave and execute, to all intents, conſtruftions and 
purpoſes, without doubt, ambiguity, queſtion or ſcruple , any Cuſtome, 
Uſe, or any other thing to the contrary notwithſtanding. By the tenour 
of which:ACt made in Queen Mary's Reign'is granted to Queen El;- 
zaberth as much authority'in all the Church-concernments, as had 
been exerciſed and enjoyed: by K. #.8. and K. Ed. 6. according to 
any Aft or Acts of Parliament in their ſeveral times. Which Atts of 
Parliament (as our learned Lawyers on theſe occaſions have declared) 
were 
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were. not. to be, conlidered: as. Jar oduliery. Of\.a new - Which 
& was.ndL.in the Grawn before, hyt.gnely\Daclerarory.ok an old; mbich 
t naturally belonged to all. Chriftian, Princes, and amongſt others-to 
ec the Kings and Queens of the Realarof Exgliavds And whereas ſome 
Seditious. perſons bad diſpegſed a ramour, that by the A& for 
k nizing the Queen's Supremacy, thesq-was ſamething-farthes afcri+ 
bed unto the Queen, her Heirs and Succeſſours, (viz.) a power of 
e adminiſtring Divine Service in the Church ;-which-neither by any 
equity or true ſenſe of the words could from thence be gathered , 
ſhe thereupon makes a Declaration to all-her Subjefts, That nothing 
Was, 0r conld be meant or intended by the ſaid Af, than was acknowledged 
to be due to King H. 8. andiKmyg Ed.'6. And farther declared, That 
ſhe neither doth nor will challenge any other Authority by the ſame, than 
wan challenged ant lately bfjadiby the'ſeid- Two IVas, end Wrrkf Ave 
cient time due unto the Inoptroak Crow's of this Realms that is, God 
to have the Sovereignty and Rule over all perſons hor't within. ber\ Realms 
and. Dominions , 'of what eſtate ( nither Eccleſiaſtical, gu Cerupor al) ſac- 
ver they be, ſo as no other Foreign Power ſhioll's aft eughth\ ro.hava' any 
Superiority over them, Which Declaration publiſhed. 4a 'the Queen's 
Injunttions, An. 1559. not giving that general Gatigfatabnleo that 
groundleſs Caval, as was-expeted and' infeuded;' the Biſhops:and 
Clergy in their Copyocation of the year 1562. by. the Queen's. Ay- 
thority and Conſent, declared more plainly, viz..- Thet they gave 
7 not to their Princeſs by virtue of the-ſaid Att or' thermiſe, evchor. the 
miniſtring of God 1 :Word pr Sacramonts but that. exely. Preregative 
which they ſaw to have ben given. ;always'\t0'al godly: Prixets ww haly 
oF Scripture by God bimſelf ; that is: 16 ſay, that they' ſhanitd: Rult all 
Eſtates and Degrees committed to their 5 vols by God, whether be 
| Ecclefiaſtical or Temporal, aud reftrain- with the Ciuil Sword the ſtub- 
born and evil doers. And laſtly, to conclude this tender paint, 
There' is ia the'{ajd Act, for. the better 'exetcifing.2ud enjoying of 
the Juriſdiction thus recagpized-to the Grown, an Oath (as afere- 
ſaid) for the acknowledgment and defence of this Supremazy,inot 
onely in the Queen, but alſo her Heirs and: Succeſſoors. Likewiſe 
a power given to the Queen, her-Hetrs and Succefiours,: by Letters 
Patents under the Great Seal of England, To Aſſign and Autho- 
riat,C. 85 (be and they fhallubink] ifs, Gurb Pet ſob hitin natural 
horn Smbjebts, t9\ exerciſe, uſe avd! accupy wnder hex and then, all man- 
ner. of - Zutiſdiftjons; | Priguleers. (and; Preherminanciesi an iany wsſe 
toxching 'or cormerning any 'Spriqual or Eccht ſraftical 'Furtſtiliion with- 
in the Realms of England or ireland; ar axy other ber Higneſſes \Domi- 
moons: or Countries, and to viſit ,, reform , repreſs , order | corrett and 
anernd all ſack: Errors; Hereſres., Scboſwry thier, Offences, Con- 
rempts and. Enotimuies what ſorver,, which by 7 Pa vf. Spiritual ar 
| Eccle- 
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97" Ecclefpatical Power Antborit or Juriſdifion, or can or full 

be reformed, ordered , 'redreſſed , Correfied', reſtrained, wa T7 
HaBenus Dr. the pleaſure of igivy God, &c. This was the Foundation of the 
Heylin, »b/ High-Commiſlion Court, and from hence iſſued that Commiſſion, by 


gh- 
6, p- 280, which the Queer's Miniſters proceeded in their Viſitation, in the 
281, 282 Firſt Year of Her Majeſty's Reign. : 
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CHAP. IL 
Of Archbiſhops. 


x. A Deſcription of that Dignity here in England ; the Antiquity, Pre« 
cedency, Privileges and Sevle of the Archbiſhop of Cumerinny; ; with 
he Preind of that Se and Style of the Archb 

2, quity,, Prece. Style of : rchbiſhop of Yor 
with the Precontt of char See. OS 

3. What difference between Archbiſhop «nd Metropolitan; and why 

- called Metropolitan. | 

4: Three Archv:ſhops in England and Wales, anciently. 

. $- The viciſſtudes of the Chriſtian Religion anciently in this Iſland of 
Great Britain. 

6. How the Third Archbiſhop Came to be loft. 

7. The great Amiquity of an Archbiſhop in London. 

8. The Originat of the Style, Primate and Metropolitan. 

9» What the difference anciently between the two Archbiſhopricks of Can« 
terbury and York; certain Provileges of the latter. 

20. Whether an Archbiſhop may call Caſes to his own cognizanct, no- 
lente Ordinario. 

1. In what Caſe the Clerk ts to be 5nftitued by the Archbiſhop, where the 
Inferiour Ordinary bath-right to collate ; alſo his power of Diſpenſa- 
tions. 

22. A Caſe at Common Law, relating to the Archbiſhop”s FuriſdiHion. 

13» Certain ſpecial Privileges of the Archbiſhop of Canterbury. 


[0 RCHBISHOP [| ab archos, Princeps, & Epiſcopns 
Dicuntur P u- "A Superintendens, ] is that Spiritual Perſon Ah agar] 
wes propter within- that Province. whereof he is Archbiſhop, hath: next and 
_=_ 715ex- 3mmediately under the King, Supreme Power , Authority and Ju- 
%. riſdidtion in-all cauſes and things Eccleſiaſtical. Of ſach' there 

| are enely two in-England ; "one of the Province of Canterbury, ſtyled 
Mhrropelitanus & Primas Totins Anglia:, the other: of Cork. ſtyled 

Brimas. & Metropoittanme Anglia: Linder the two Archbiſhops are 


c 
4 
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twenty ſix Biſhopricks, whereof two in the Province'of 

Canterbury , 'and four in the Province of York - ſo:that beſides the 

two Archbiſhops, there are tweaty four Biſhops.. The Chriſtian 

Religion in England took root firſt in the See of Camerbary; Saint 

Auſtin, who frſt preached the Gofpel to the one, was the firſt 

Archbiſhop of the other. Canterbury, 'once the Royal City'of the 

Kings of Kent, was by King Erhelbert, on his Converſion, beſtow- 

ed on Saint Auſtin the Archbiſhop and his Succeſſours for ever ; 

and ſo the Chair thereof became originally fixed in that City of 

Canterbury; Cantuarienſes Archiepiſcops, Dorovernenſes antiquitus 

difts ſunt : quia totius Anglicanz Eccleſie Primates & Metropolita- Ant. Brit. in 

ns fuerunt. The Archbiſhop whereof, being ſtyled Primate and *": 

Metropolitan of all England, 1s the firſt Peer of the Realm, and hath 

Precedency, not onely before all the Clergy of the Kingdom of 

England , but alſo (next and immediately after the Royal) 

before all the Nobility of the Realm. Sr. Edward Coke ſays more, 

and lets us to underſtand, That in ancient time they had great Pre- 

cedency, even before the Brother of the King *; as appears by the « co. Inft. 

Parliament Roll of 18 E. 1. and many others, which continged-uns par. 4- cap- 

till it was altered by Ordinance ih Parliament in the Reign of #. 6. 77+ i "44. 

as appears by a Roll of Parliament of that King's Reign; ent 

in the back of the Parliament Roll. The Precedency in Parlia- 

ment and other places of Council at this day is, That the Two 

Archbiſhops have the Precedency of all the Lords Temporal; and 

every other Biſhop in reſpect of his Barony, bath place of all the 

Barons of the Realm, and under the Eſtate of Viſcount -and-other 

Superiour Dignities; And at this day, in all Ats, Ordinances and 

Judgments, &c. of Parliament, it is ſaid the Lords Spiritual and 

Temporal. The Biſhops (among themſelves) have this Preceden- 

cy, (1.) The Biſhop of London, (2.) The Biſhop of Dureſme , 

(3.) The Biſhop of Wincheſter > The Archbiſhop of Canterbury, * ce. ibid. 

as he hath the Precedency of all the Nobility , ſo alſo of all the 

great Officers of State. He writes himſelf Divina Provideritia, where- 

as other Biſhops onely uſe Divina Permsſſione, The Coronation of He is ſiyled 

the Kings of England belongs to the Archbiſhop of Canterbury, and in the King's 

it hath been formerly reſolved, that whereſoeyer the Court was, "5 _ 

the King and Queen were Speciales & Domeſtici Parochians Domns -- A a 7E 

Archiep:ſcopi. He had alſo heretofore this- Privilege: of ſpecial 4rchiepiſcops * 

remark , That ſuch as' held Lands of him, were- liable for H/ard- Cantuarienſe, 

ſoip to him, and to compound with him for the ſame, albeit they « pr, xeytin' 

held other Lands in Chief of our Sovereign Lord the King 4. All Help to Hiſt. 

the Biſhopricks in England, (except Dureſme, Carliſle, Cheſter, and verb. Canter- 

the Iſle of Man, which are of the Province of York) are within - Iaft, 

the Province of Canterbury ©, The Archbiſhop whereof hath alſo gu", c ., 
O 2 a Pecu- 
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2a peculizofbriſttiction-n vhirteeniparifhes witbinqchei City af Jaws 
ders, zabd-th :other t Dideeſtsp &6! caving na Hoamn Ancient PriviX. 
lege, That Wherever any :Manors-or Advowtons ,do belong; to this 
See, they-forthwith became rxempt from the-Ordiaary., and are:re- 
putedPecaliars, and of his Diocele-of Canterbury... JIiyou confider 
Canterbary as ithe/Seat! of che Afetropolitan, .it hath! uadenit'twenty 
one Suffragan Biſhops; 'wwherept:feventeen in, England, and four! in 
Welder, batafyowcondider itas the'Seatofa Dioceſan, .ſo'it.eompre- 
hends anely ſonieipart 'of-Kexr, »viz.257 Pariſhes: (the reſidue be- 
ing inthe :Dioceſe.of Rocheſter) rogether with ſome other Pariſhes 

iperſedly. fituatein \feveral\Diocetes : -it being: (as'aforefaid)-an 


: Ancient«Pfivilege: of:this See, that -the: places where the 'Arch- 


biſhop bath\:afiy «Manors.*of\ Advowfons, are thereby _—_— 


from:the: Orditany, - and are: become-peculiars of : the 'Dioceſe bf 
Canterbury, properly belonging''to the Juriſdiction'of the Arch- 
biſhop - of Ganterbary., . whoſe provincial Dean is /the Biſhop: of 
London , | whoſe Chancellopr is the ' Biſhop of : Wincheſter ,, + whoſe 


1 ..2 + Fige-Chancelionr:anciently was the Biſhop -of Lincoln , whoſe Pre- 


ge> © 4 


cextby.che Bifhopirdf Settzhury , whoſe: Chaplain the Bilhop- of Wor- 


- @fter ;oand' the>Biſhop 'of Kocheftty (when time was) carried the 
Greſo before him.” 1 Lind. conft. de!Punis, \pl\rbid, C1. et, | Tan- 
, _—_ ' ; , , {+ #4 


»»(z.) The:Metropolitan. Sce of York had7 its original at the firſt 


receptionof:ithe Goſpel in |Engbrnd;; when King- Lucius eſtabliſhed 
Simjifontoheftt Archbifhopthereof: Not long after the'Convetfion 
of ithebSaxomns)Raulioma:by Pope Gregory's: appointment 'was' made 
Archbiſhop) thereof. 6r16 22. This: Province of 'Fork aficietitly 
etairhed ianÞ had -a'Metropolitan Jurifdition over-all the Biſhops 
of Scortavd:;| whence rhey had their Conſecration, and to which 


" Holin. ubi they. "(wore Canonical. Obedience f. The Archbiſhop. of York 


ſapra ,yerb. , 
Joge= 


yles: hifiſelt, cPriecaretand 'Metropotitun of England , as thei Arch- 
biſhop of Chir evbury,' 'Promate! and Metropolitan of 'all England. A- 
haut 4wo-1hundred years {ince,' viz. Ar. 1466. when George Newil 


.:; was:Archbilſhop/of York ,” the: Biſhops, of Scotland withdrew them- 


ſelves fromtheir-obedience to him, and had Archbiſhops of their 
own. 'FThe-Archbiſhop of York hath Precedency over all Dukes, 
\not-being-of: the Bluod Royal, asi'aHo before all the Great Officers of 


+» State, except thei Lord eHowy's, Of thisProvince of York: are 


the Biſhopricks| of : Dureſme, Cheſter, Carliſle, 25d! the Ile of Man, 
who "writ themſelves Eboracenſes, or Eborum. The Dioceſe be- 
longing tothe See of York contains the two Counties of Tork and 
Natingham, and in them 581 Pariſhes" whereof 336 are Impro- 
priations. | 


(3.) It 
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69 dt gueſtion'd, whether there:be any. difference be- 
tween: Archbiſhop :and AMeeropoliten ; the;DD. herein ſeem to..be 
divided, fame conceiving that there is ſome difference between 
them , others afirming that they are bath one; the Caron Law 
ſeems in/a ſenſe to favour each ,of theſe Opinions , ſaying in: one 
place, that:the Archbiſhop as;Preſident; hath the charge and over- 
fight of the Metropolitans and other Biſhops, 21. Dift.Cleros. In 
another place, that. Archbiſhop and Metropolitan are but one and 
the ſame indeed and in truth, although they differ in name. Wil- 
bel. in Clem. ult. de Privileg. verb. Archiepiſcopo verſe fin. Metrops- 
litanus & Archiepiſcopus idem ſunt. Sed Metrapolitanus nomen trabit 
4 numero Eccleſiarum , Vit. a [ metro] menſura, & '[_ polis ] Civi- 
ta, Otho.. glo. inwerb. Archiepiſcopus , Ne Offic. Archieps/c. He 
is-called:afrchiepr/copms, quaſi Princeps Epiſcoporum, in reſpect of the 
other Biſhops. whereof he is chief: and Aferropolitenus in reſpect 
of. the..,number of the Cities or; Cathedral Churches. where the Bi- 
ſhopricks are. Lind. abi ſupr. gl. 56. ver. Metropolitanum. (For 
the word. ECrurras)] «doth fgnihe with us, as it doth.in. other:King- 
doms, ſuch a Town: Corporate as .hath a-Biſhop. and a Cathedral 
Church. Yet Crompton, in his 7ariſditions, in his Computation of 
our Cities, doth omit Ely, though. it hath a Biſhop and-a Cathe- 
dral Church. Thus. Weſtminſter is called a City, and according- 


ly- there .is-mention made of a Biſhop of Weſtminſter in a'Statute Sr. 35. E!, 


made. during-the Reign. of King Henry 8. But by: Letters Patents, © 5 
dated .21' Mey, 2 Ehiz. (in purſuance of an ACt of Parliament of Sr. 35 #. 8. 


r:Eliz., not: printed) the Revenues. of that late Monaſtery were. ve- © 1©- 


ſted int the Dean and Chapter. of the. Collegiate Church of Wef- 
minſter, which hath cauſed\Errours in the Pleadings of ſome Cales 
by-ſyling it the Cathedral, for Collegiate Church of: Weſtminſter. 


Caſſanaw , who wrote as well De Gloria Mundi in general, as of.Caſſan. de 


the: Cuſtomes of Burgundy in particular , faith, That France hath Fm] 


mithin-its Territorics 104 Cities, and gives this Reaſon . becauſe 


ag. I 5. 


there-are:ſo many Seats of Archbiſhops and Biſhops. Yet Sir Ew. Co. Lit. 6, 


Coke obſerves Cambridge to be a City by ancient Record, although it 109. b. 


does not evidently appear that it ever was an Epiſcopal See; And 4 R. Io. 


in the Stat, of 11 #.7. c. 4. it is there called the Town of Cam- 
bridge. 

(4.) In England and Hales there were anciently three Provinces, 
and: over them three Archbiſhops, whoſe -Archbiſhpricks were 
founded above 1500 years ſince ;, For ſoon after the Converſion-of 
King Lucius (who began his Reign over the Britains, Anno 170.) 
being, prevailed with to embrace the Chriſtian Faith by the perſua- 


fions of Elvanw, who had becn brought up at Glaſtenbury , and of * Capgr. Hilt, 
4V> 


Aledwanu , ' both: | Britains ®, and therein. confirmed by the Di- £4*6 


Vines 
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| Jo Eleuthirius (who became Pope As. 177.) ſent into Bri- 


z4in for that end and purpoſe ! ; The {aid King being by them bap- 
tized. the falſe Religion of the Drwids, with their Idols, was ſoon 
aboliſhed, Heathen Temples purged, and then conſecrated to the 


ſervice and worſhip of the True God, and in the place of twenty 


eight Flamins were Biſhops conſecrated, the three Archbiſhops 
whereof were founded in the three chief Cities of the then three 
Provinces, erected by the Romans, - where Arch-Flamins had former- 
ly been maintain'd, wiz. at London , the Metropolis of Britaria 
Prima: at York the Metropolis of Maxima Ceſarienſis,, and at Ca- 
erlegion in Wales, which is ſaid to be Caerleon upon Uske, former- 
ly called I1ſca in Monmouthſhire, the Metropolis or chief City of Bri- 


* Leland. in tannia Secunda, or under Urbs Legionum, Cambria *, Gildas, anti- 


Aﬀert. Atrur. 
fo. 36. 4. 
Malmsh. Att. 
Brit. 

'B. Godw. St. 
Davids in 
Wales. 

$p. fo. 79. 
Mu. 18, 


1 Proſp. Anat. 
Gild. Polyd. 

Buch. Hunt. 

I. 3. 

Bede |. t. 


C. 15. 
Polyd.l. 5. Sp. 
= B. Godw. 


quiſſimus inter eos, qui fide digni ſunt, Britannicarum rerum ſcriptor, 
tradit Britannos ab ort# Evangelis Chriſtianam ſuſcepiſſe fidem. Ant. 
Brit. abs ſupr. Ac primum, Paulum ipſum, cum alits Gentibus, tum 
nominatim Britannis, Evangelium nunciaſſe poſt priorem ſuam Rome 
incarcerationem. Theodoret. l. 9. de Curand. Grecor. affett. Origi- 
nes, qui proximis fuit poſt Apoſtolos ſeculis , teſtatur Britanniam #n 
Chriſt;anam conſentire Religionem. Orig. Hom. 4. in Ezech. Lu- 
cius, Rex Britanniz, An. 179. Baptizatus. Ab Eleutherio, Ponts- 
fice Romano, reformationem Anglie petiit , Epiſcop. 29. ordinavit. 
Ant. Brit. fo. 4, 5, 7. Before the coming of the Saxons into Eng- 
land, the Chriſtian Britains had three Archbiſhops, viz. of London, 
York and Caerleon in Wales. The Archiepiſcopal See of London, 
was by the Saxens placed at Canterbury for St. Auſtin's ſake, where 
he was buried. That of Caerlcon being tranſlated to St. Davids, 
and after ſubjefted to the See of Canterbury. 

(5.) From this time to Dzocleſian's Perſecution ( which though 
the Tenth and laſt, yet the firſt which the Britains felt) Chriſtia- 
nity flouriſhed in this Iſland, which by that Perſecution was almoſt 
extirpated out of the Land, till Conſtantine the Great wore the 
Imperial Crown, in whoſe time it revived till the beginning of the 
next Century, when it was infected with the Pelagian Hereſie, till 
the condemnation thereof in the Council of Carthage and Mela, 
and happily ſuppreſſed by Germanus Biſhop of Auxerre, and by 
Lupus Bilhop of Troys in Campeigne, who at the requeſt of the En- 
gliſh Catholicks were ſent by the French Biſhops into England as 
at the ſame time, and for the ſame end, Palaedius was by Pope 
Celeſtine into Scotland ', And now the Chriſtian Religion flou- 
riſhed _ , till the time of the uſurping Tyrant Yortiger, who 
after he had ſlain Yodinus Archbiſhop of London ®, was himſelf burnt 
in a Caſtle beſieged by Aurelius Ambroſe, having firft ſurrendred 
Kent, Suffolk and Norfolk to the Infidel Hengsſt, who with his _ 

almo 
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almoſt deſolated the Land; inſomuch that Theanus, Biſhop of Lon- 

don, and Theodiceas, Biſhop of York,, were forced to flie into Corn- 

wal and Wales, untill St. Auftin's coming hither (where he then 

found onely one Archbiſhop and ſeven Biſhops) being with forty 

others as Aſſiſtants to him, ſent hither by Pope Gregory to convert 

the Nation *; whom Erbelbere, King in Kent, kindly received, and * 5: L > 
ſeated him (as aforeſaid) in a Manſion of Canterbury, the Metropo- 5,27 , 

lis of his Kingdom ®, and ailigned him a place to eret a Biſhop's 7+ Dis. I 
See, who afterwards fixed his Seat at Canterbury, which ever ſince vir. Greg. 
hath continued the Metropolis of this Kingdom : And thus St. Au. |<8: 2- 

ſtin, upon his entrance into England, by the favour and bounty of : _ bh, 
the ſaid King Erhelberr, having fixed his Seat at Canterbury, the Arch- * F 
biſhops thereof have, by a continual Series or Succeſſion, continned An. 556. 
as Metropolitans of all England. 

(6.) And whereas there were (as aforeſaid) anciently three Arch- 
biſhopricks in three diſtinft Provinces within this Kingdom, 
whereof that of Caerlcon upon Vike in Wales was one, and whereof 
Dwubritixs, in the Year 466, was Archbiſhop, who having his Seat at 
Landaff, became for his integrity Archbiſhop of all Wales, and was 
upon Reſignation in his old Age ſucceeded in the Archbiſhoprick by An. 519. 
his Diſciple David, Uncle to King Arthur ?, by whoſe conſent he ? Cambe. 
remoyed the See to Menevie, of which place he ſtill retaineth the B3& x Le- 
name of Epiſcopus Menevenſis, and the Towa it ſelf thereupon called 
Twy Devi, or St. Davids, as taking its denomination from his Name, 
yet it afterwards ſo unhappily happened, that Sampſon, a ſucceeding 
Archbiſhop, upon a great Plague raging in Wales, went to Dol in 
Little Britazn, and thither carried the Pall with him, whereby Saint 
Davids for ever after loſt the dignity of an Archbiſhop. And in 
the time of H. 1. both that See, and the reſt in Wales became ſub- 
ject to the Archbiſhop of Canterbury, as at this day 1. 2? Cambs. 

(7.) In the time of King Lucius, London had an Archbiſhop to 

whoſe Juriſdiction at that time the | —_ rt of England was 
fubjeft z This Archbiſhop was that Theanws forementioned, who 
was the chief Founder and Builder of St. Perer*s Church in Cornbsl, 
London , which was the Cathedral of his Dioceſe till King Echel- Antiq. Brits. 
bert built St. Paul's Church. In this See continued. the Dignity of * *** 
an Archbiſhop above 180 Years; but by reaſon of the Saxon Perſe. 
cution ſtood void, till that ten years after the coming of St. Au- 
ftin, Melitus was conſecrated Biſhop of that See, and ſo it continued 
ever after as a Biſhoprick (which in the days of King Lucizs was 
an Archbiſhoprick, as aforeſaid) till St. A»ſtsn in- the year 598. 
took on him. the Title of Archbiſhop of.England,. ſettling his See at 
Canterbury, 


(3:) Upon k 
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-»(8.) | the abrogating of the Popes power in Englondt by King 
AS bs the Severity year of 'his Reign, it was over try that the 
Archbiſhop of Cantevbiiry ſhoult no more beſtyled/the Pope's Legare, 
but Primate and Metropolitan of all Exgland; at which time Tho. 
Cramer , Fellow of Feſus-College in Cambridge , who pronounced 
the Divorce from Queen Karharime of Spavr, upon his advice given 
the King to leave the Court' of Rowe, and to require the Opinions 
of learned Divines, being then- in Germany, procured fuch favour 
with the King, that he cauſed him to be elefted to this Sce of Can- 
rerbury, and was afterwards, with the then Biſhop of Dareſme, 
r Ant, Brie, (Made Tutor to King Edward the Sixth". 
(9.) The Archbiſhop of Camterbrry was ſuppoſed to have had a 
coricutrent Juriſdiction in- the infertonr Dioceſes within his. Pro- 
©Dr. Fames's vince; which is not denied in the Cafe of Dr. Fames {, onely it is 
Caſe, there ſaid, That was not as he was Archbiſhop; but as He was 
#ob. Rep. Ligatus Natns to the Pope, as indeed ſo he was before the time of 
King H.8. (as sforeſaid) by whom that Power ( together with the 
Pope) was abrogated, and ſo it ceafed z which the Archbiſhop of 
- as appears in the forecited 


Thutſten 


not onely divers Biſhopricks in the North of Engtand, un- 
der his Province z but for a long time all the Biſhopricks- of Scor- 
tand, untill little more than 200 years ſince, and untill Pope Six- 
ths the'Fourth, - An. 1470. created the Biſhop of St. Andrews Arch- 
biſhop and Metropolitan of all Scorland. He was alſo Leg#kr Na- 
rus, and had the Legantine Office and Authority annexed to that 
Et es Arch- 
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Archbiſhoprick ;, he hath the honoue to' Crown the: and to 
be her perpetual Chaplain : Of the forementioned Di of his 
Province, the Biſhop of D«rbam hath a peculiar juriſdition, and 
in many things is wholly exempt fromthe juriſdiftion of the Arch- 
biſhop of Tork; who hath notwithſtanding divers Privileges within 
his Province ; © which the Archbiſhop"'of  'Carrerbury bath within 
his own Provigce;> 7 07 ods nnd orig TP 7 30 

(10.) The Archbiſhop is the Ordinary (of. che'whole Province 
yetit is clear, That by the Canon Law he-may not,; as Aſetropolitan, 
exerciſe his juriſdiction:over the Subjets of his Sauffragan Biſhops; 
but in certain Caſes ſpecially allowed in- the Law,” whereof Hoſtien 
enumerates- one and' twenty**,- . The juriſdition' of the Archbi- * Hftien/. 
ſhop is opened ſoinetirhes b-himſelf, 'nolevte Oralimeviby /as in the Caſe ©2P; Paſtre- 
of his Viſitation ; nd ſoidctimes by! the party,-in defavlcof juſtice 9,45 
in the Ordinary, as by Appeal or Nalltties. [Agln, it may ſometimes 
be opened by the Ordinary. himſelf, without the parryavr Archbi- 
ſhop, as where the Ordinary ſends the Cauſe to the Archbiſhop; for 
although the- Canon Law reſtrains. the Archbilhop to! caltiCauſes 
from the Ordinasy, notente Ordinario, iſaye inthe faid: 21 Caſes ;oyet 
the' Law-left. it in the abſolute power of the Ordinary; 'to ſend the Vid. Cat 
Cauferto the-Archbiſhop abſolately at*his will,  with6ut affigning /2"* vol: 
any ſpecial reaſon; and. the ordinary may: conſult:with the- Arch- $2 #*- 
biſhop at his pleaſure without limitation. Notwithſtanding which, 
and albeit the Archbiſhop be Judge of the whole Province, ramen 
Turiſdiftio ſua eſt ſignata, & non aperitur niſ ex cauſir. . Nor is the 
Subje& hereby to be put to-any"ſuch trouble as is a grievance; and 
therefore the Law | provides, 'that- Neminem oporter? exirg de Pro- 
vincia ad Provinciam, vel de Civitate ad Civitatem, niſi-ad Relationem | 
Fudics,, ita ut Aﬀtor forum Ret Foe IP": Wb.) Y Bald. Cauſ, 

(11.) If the Archbiſhop vikit his inferiour Biſhop, and inhibit 3-Q- 
him.during the. Viſitation, if the Biſhop hath a title'to Collate to a A 6 
Benefice within his Dioceſe by reaſon of Lapſe, yet he cannot in- 
ſtitute his Clerk ; but he ought to be preſented to the Archbiſhop, 
and he is to inſtitnte him, by reaſon that during the inhibition his 
power of Juriſdition is ſuſpended *. It. was a point on a ſpe- : Trin. 13 
cial Verdict in the County of Lincoln, and the Civilians who argued Car. B. R: in- 
thereon ſeemed to agree therein; but the Caſe was a__— upon **7 Dodſon & 
another point, and that was not reſolved *. Likewiſe, by the _ Ty 
Statute of 25 H. 8. c. 21. the Archbiſhop of Canterbury hath ; ; Car. Rot, 
power to give Facalties and D:ſpen/ations, whereby he can (as to 445. & Rul. 
Plurality ) ſufficiently now diſpenſe de jure, as anciently the Pope Av:; verb. 
did in this Realm de fafto, before the making of that Statute , f"*Eament, 
whereby it is ena&ted, That all Licenſes and Diſpenſations (not re- g jc. 7. <4 
pugnant to the Law of God) which heretofore were ſued for in 

P the 


the Gowjg.of Rowe, ſhould be: hereafter granted by the Archbiſhop 
( 12.) By the Conſtitutions and Canons Eccleſiaſtical, Edie, 1603. 
Can.'g4. it is:ordained, That no Dean of the Arches, nor Official 
of the Archbiſhop's Confiſtory, ſhall originally cite or ſummon any 
which dwelleth'not wathin-the- particular Dioceſe or peculiar 

of the ſaid Archbiſhop, &c. without the Licence of the Diocefan 
firſt had and obtained in that: behalf, other.than in ſuch particular 
Caſes onely, as are expreſly excepted and reſerved in and by the Sta- 
. tute of 23 H.8.c.9..0n- pain of ſuſpenſion for three months. In 
the Caſe of Lynche againit Porter, for a Prohibition upon the faid 
' Statute of 22 #H:$-6.9. it was declared by the Civiliens in Court, 
That they uſed-to citeany Inhabitant of and in London to. appear, 
and' make Anſwer in the Archbiſhop: of Centerbsry's high Court of 
Arches originally : And Dr. 2fartye ſaid, It had been fo uſed for the 
ſpace. of q27. years before the waking of the Statute ; and upon 
complaint thereof made to the Pope, the Anſwer was, That any 
_— OS = rn any Ty: in England : 
hat: the Archbiſhop may hold bis Conſiſtory in any Dioceſe 

within his Jyriſdiftion Province-:| That the Archbiſhop tiath 
concurrent: Juriſdiction in'the Dioceſe of every Biſhop, as' well as 
the Archdeacon : And, That the Archbiſhop of Canterbury preſcribes 
to hold Plea of all- perſons in England. But as to his power of ha- 


ving.a Conſiſtory in the Dioceſe of 'every Biſhop, this was in this 
Cate denied, . but onely. where he was the Pope's Legate, whereof 
there were three forts: (1) On en and thefe were Cards. 


zels, which were ſent 4 ZLecere from the Pope. (2.) A Legate born, 

and theſe were the Archbiſhops of Centerbury, York and Aentz, &c. 

(3.) A Legate given, and theſe have Authority by ſpecial Commilſ- 

z Brownl., © Hon from the, Pope Þ. Likewiſe in the Caſe of Fones againſt Boyer, 

Kep.p.2.Caſe C. B.- it” was alfo ſaid by Dr. Martyn, That the Archbiſhop hath 

Linche vet, © 0p dinary Juriſdiction in all the Dioceſes of his Province, and thar 
- Tre 0. Ja, this is the cauſe that he may Viſit <. 

C..B. Jones (13-) The Archbiſhop of Canterbury Anciently had Primacy as 

verſ, Byer. well over all Ireland as England, from whom the Iriſh Biſhops re- 

Browwl, ibid. ceived their Conſecration, for Ireland had no other Archbiſhop un- 

til the year 1152. For which reaſon it was declared in the time of 

the Two firſt Norman Kings, That Canterbury was the Metropoli- 

. tan Church of England, Scotland and Ireland, and the Ifles adjacent : 

the Archbiſhop of Canterbury was therefore ſometimes ſtyled a 

« Parriarcha Patriarch 4, and Orbis Britannics Pontifex , inſomuch that Matters. 

was-a chief recorded in Eccleſiaſtical. Afﬀairs did rug thus, wiz, Anno Pontifica-. 


over ſes. 
- -  »< Provinces (a.an Archbiſhop is of ſeveral Dioceſes) and had ſeveral Archhiſhops under him. 
Its, 


—_—__— 
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tus Noſtri primo, ſecundo, &c. He was alſo Legatns Natw, that is, 
he had a perpetual Legantine power annext to his Archbiſhoprick 
nigh a thouſand years fince. And at General Councils he had the 
Precedency of all other Archbi abroad, and at home he had 
ſome ſpecial mark of Royalty, as to be the Patron of the Biſhoprick, 
(as he was of Rocheſter) to coin Money, to make Knights, and to 
have the Wardſhips of all chofe who held Lands of | him Fate Doms- 
"4, alchongh they held'in Capire\dther Lands of the Ririgs,” as was 
formerly hinted. He is ſaid to be Inthroned, when he is itveſted 
in the Archbiſhoprick. And by the Stat. of 25 #. $. he hath power 
to grant Licenſes and Diſpenſations in all Cafes heretofore ſued for 
in the Court of Rome, not repugnant to the Law of God or the 
King's Prerogative : | Asalfo, to allow # Ctrk tb hold 2 Benefice in 
Commenam of in Truſt ; to allow a Clerk rightly ttalified,. to-hold 
Two Benefices with Cure of Souls, to allow a Befefited Clerk, for 
ſome certain cauſes' to be no-refdent for fome -time,- and-to-Diſ- 
penſe in ſeveral other Cafes tbited by the Letter of the Capo 
Law. Likewiſe the Archbiſhop of C ay CRY er 
Biſhops ; confirms the Ele&tion 'of Biſhops Within" his*F : 
calls provincial Synods according to the King's ' Writ; to hitn ever 
direQed ; is chief Moderator in the Synods und Convocitions'; he 
Viſits the whole Province z appoints a Guardizn*of the Spiritualties 
during the vacancy of any Biſhoprick within his-Province, where 

all the Epiſcopal Eccleſiaſtical Rights of that'Dioceſe for that time 
belong to-him; alF-Eccleſraſtical Joriſdittions, as Viſitations, Ipſti- 
tutions, &c. He may retain and qualifie Eight Chaplains, is 
more by Two than any Dake is allowed by 'Starute"to' doe}, nod 
hath power to hold divers Courts of Fudicature, for the deciſion of 
Controverſies pertaining to Eccleftaſtical cognizance, 


-Provigce+ 
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1 : Bibop, w/o called ; ; Not —_ =_ be = Diveeſs 
rdinary ; vd what the.Pallium; Epiſcopale 5s. 
3 Bi _ Tas Donate; Kings of | England the Founder, 
"he: " 


5: hos cal th! what caſes, qbey may aſe their own Seals, 
fic f fl — UT to make cbr Biſhops complete ;, the grant 
0 k 


onge api. and what follows thereupon. 

a Fiber Ins DDonative, hi the time of King John, 

9. What La in bis: ſeveral capacities. 

10, Epileoy Sy rg rom the Crown. 

I i The pe Oe 0 pl Fs Biſbops, 

I2: W Pee ine inf rent ion fa I own x Proper Dieſe, 
Wick he Seal þ pr hepa own yes | 

13. Several. things incident to @ Biſho 

14+, Ordinary, . what properly be 6 W kl 

þ 15: Ty caſes t the Ordinary? £17 1w ton is not. ppl Local, 

\Proing's FE chpucd de jure haul = 

17 thir phe ry may .Gite 4 An: Ont of his. own Diverſe; : Alſo 
bis Right ad Synodalia- | Lodo 

'8, The Ordinary's power of Viſtation. 

19. The Dignity and true Precedency of the Bibop ops in England. 

20. Temporal Juriſdiftion anciently exerciſed by Biſhops in this Realm , 
The Statute of 17 Car. 1. againſt it , Repealed, and they Reſtored 
to it by the Stat. of 13 Car. 2. as formerly, 

21. The Aft made in the Keign of Ed. 6. concerning the Eleftion of 
Biſhops , the endeavours thereby to take away Epiſcopal Furi ſaittion ; ; 
the Nomination of all Biſhops was anciently ſole in+he King. 


Biſhop, ſ*/p% 2.2. The Biſhops of London are Deans of the Epiſcopal College. 
ſed from the 2. A Caſe at Common Law, touching a Leaſe made by one Biſhop 


Saxon word 


Biceop, and during the life of another of the ſame Dioceſe in Ireland. 


that from the 
Greek "Tv 1 Sine 2 Epiſcopm, from ex, ſupra, and 5%o7%y , inten-, 
oxen, Spe- dere, an Overſeer or Superintendent, {o called from that 


_ watchfulneſs, care, charge, and aithfulneſs, which hy his Place 


Superinten- 
dens 


and Dignity he hath and oweth to the Church; A word which all 
anti- 
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gntiquity bath appropriated to ſignifie the chief in Superiatenden- 

cy oyer/the whole: Church within bis Dioceſe, wherein are divers 

ioferiour Paſtours. This overſight or care the Hebrews call Peku- 

dah *.. Of this Office or. Eccleſiaſtical Dignity there can be but * Num.3. 32. 

one at-a time in one and the ſame Dioceſe z whence it is that Cor- 

nelizs Biſhop of Rome (as Enſchins relates) upbraided Novatiuu for 

his ignorance in that point *, when he could not but know there were » x46. 1; 1. 

no leſs than 46 Presbyters in that Church , Oecumeniws and St, Chry- Hiſt. Eccl. 

ſoſtome affirming alſo as many at Philipps; -For in this reſtrained 

ſenſe, as the word [_Bykop] is now taken, it cannot be imagined 

that there ſhould be more than one in one City or Dioceſe at. the 

ſame time; conſonant whereunto the Synod of Nice prohibited 

Two or more Biſhops to have their Sears at once in the ſame City, 

This Novativs aforeſaid was a Prieſt of Rome 254 years after Chriſt ; 

he abhorred Second Marriages, and was condemaed as an Heretick 

in a Synod at. Rome the ſame year ©. Every Biſhop, many Centu- « Euſes. ib, 

ries after Chriſt, was univerſal Incumbent of his Dioceſe, received cap: 42. 

all the Profits, which were but Offerings of Devotion, out of which 

he paid the Salaries of ſuch as officiated under him, as Deacons and 

Curates in places appointed 4, 4 Seld. Hiſt. 
(2.) Under this name or appellation of Biſhops are contained , 7ithes, c. 6. 

Biſhops, Primates, Metropolitans, Patriarchs and Summws Pontifex. y 3: fo. 80.h, 

Diſt. 21.c. 1, And the Presbyters alſo, C. Legimms, F. 1. Diſt, 93. Spec. ug - 

de Inſtr. Edit, Set; 14. verſ. de Epiſcopo, and for ſuch commonly uſed 

and taken in the New Teſtament © : /; 14. c. de Epiſc. & Cler. In «Phil, x. r, 

ſome Acts of Parliament we find the Biſhop to be called Ordinary f Att 1. 21. 

and ſo taken at the Common Law, as having ordinary Jurjſdiftion * V<ltm. 2. 

in Cauſes Eccleſiaſtical, albeit in the Civil Law, whence that 7p". _ 

word [Ordinariss] is taken, it ſignifies any Judge authorized to 22 1.3. "a 

take Cognizance of Cauſes proprio ſuo jure, as he is a Magiſtrate, Co-Lir.f. 244. 

and not by way of Deputation-or Delegation ®. The word [Ory- © Vid. Bed. 

dinary] doth chiefly take place in a Biſhop, and other Superiours, 7 

who alone are univerſal in their juriſdictions; yet under this word ' 

are compriſed all other Ordwaries, viz. fuch as to whom Ordi- 

nary juriſdiction doth of right belong, whether by Privilege or by 

Cuſtome. Linw.. de-Conftit. c. Exterior. ver. Ordinarii. | he Pal- 

lium Epiſcopale, or Biſhop's Pall, mentioned (as Sir Ed. Coke oblerves) ' 

in ſome Statutes, and many Records and Hiſtories, is a Hood of 

white Wool, to be worn as Dottours Hoods upon the Shoulders, 

with four Croſles woven into it, &c. for the form and Colours 

whereof vid. Antiq. Brit, Ecclef. fo. 1. This Pallium. Epiſcopale 15 the 

Arms belonging to the See of Canterbury® : wid, Caſſan. de 919. Co. Tn, 

mun. p. 4. fel. 103.4. 26. Conſid. ubi multa legas de Pallio. Henry Dean, Þ+ 4. © 14. 

the 65th Archbiſhop of Canteriury, An. 1502. had Pallium Archi..': 2 H.? 


epiſcopatus © ©* 
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epiſcopatus Inſigne ſent him from Pope Mexander 6. by his Secretary 

Aarian;, which by the Biſhop of Lichfield and Coventry, Authorl- 

zed thereto by the Pope, was preſented him at Lambeth in theſe 

words, viz. Ad honorem Dei Ormipotentis, &'c. Tibi tradimus Pal- 

lium de Corpore beats Petri ſumptum, plenitudinem widelicet Pontificalis 

* Ant. Brit, Officis, &c, * whereupon he ſwore Canonical obedience to the Apo- 
Ang. f0.302. ftolical See 'of Rome. 

nu. 30. (3.) The Kings of England were anciently the Founders of all 

' Co. p. 5. the Archbiſhopricks and Biſhopricks in this Realm !; and alſo in 

Cawa)'s Caſe Wales , the Biſhops thereof were originally of the Foundation of 

St. 1 JacC-3- the, Princes of Hales. Biſhops in England originally were Donative 

BY o 3 Top ber traditionem Bacnli Paſtoralis & Annuli, until King Fohn by his 

a Ring, with Charter granted, that they ſhonld be Eligible, Chart. 25. Jan. An. 

a Croſjer or Reg. 17. De Communi Conſenſu Baronum:;, after which came in the 

Paftoral-ſtaff. Conge d' Eſlire. And at this day the Biſhopricks in /reland are Do- 

ms entin * native: Rolls 342. The Patronage of all Biſhopricks is in the King, 

Advonſ, 342, 10 2s that he gives leave to- the Chapters to chuſe them ®. In 

= 17E.3. ancient times the King gave the Biſhopricks, and then afterwards 

40. b. gave leave to the Chapters to chaſe them , as aforeſaid». The 

* Ibid. learned Serjeant Roll, in that part of his Abridgment — 

Subject makes mention of 1 E. 1. Rot. Clauſo Memb. 11. in dorſo, 

where there is this Proteſtation made by the King, Cum Eccleſia 

Cathedralis viduatur, & de jure debeat, +. ſoleat de Conſurtudine pro- 

videri per Eleftionem Canonicam ab ejuſmod; potiſſimum celebrandan 

Collegits, Capitulis & Per ſonis, ad quos jus pertinet, petita tamen prins 

ab Ilaftri Rege Angliz ſuper hoc Lomeia & hotinhs; " demum celebra- 

ta Elefiione, perſona elelta eidem Regs babeat preſentari, ut idem Rex 

contra perſonam ipſam peſſr proponere, fi quid rationabile habeat contra 

'.._ .. enum. And the Proteſtation goes farther, That in cafe the Pope 

war ang make Proviſion without ſuch Canonical Eleftion, the King ſhall 

* 2: not be obliged to 7 him his Temporalties : yet of grace for the 


. Finium, *. T ; | 
pp Gr the time preſent he gives the Temporalties to the Abbat EleCt of Can- 


Abbat of St. terbury®, Thus t leftion of Biſhops by Deans and Chapters 
—_— Yf began by the Grant of the King; but the Grant was to elett after 
tc, See 5 Licenſe firſt had and obtained, as appears by the Stat. of 25 Ed, 3. 
there at Large, Stat. de Proviſoribus. Raſtal. 325. d. And King Fobn was the firſt that 
P Matth. Par. granted it by his Charter, dated 1 5 Fan. An. 16. P, William Ru- 
Hiſt. Mag. f59 K. after the Archbiſhop of Canterbury's death, kept the See with- 
= _ out an Archbiſhop for the ſpace 6f four years, and then aſſum'd di- 
Chapter, Vers other Eccleſiaſtical Promotions into his own hands that were 
Ferres, 46.4 then vacant, putting to ſale divers Rights and Reyennes of the 
Premun. $0. Church 4. Bur King H. 1. made a Law againſt Reſervations of 
2 Speed: 428- Eccleſiaſtical Poſſeſſions upon vacancies *. In the time of Ed- 
ward the Confeſſour the Prelates uſed to receive Inveſtiture from the 

King, 


« idem, 4.53 


. 
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King ,-by giving them the Paſtoral Staff and a Ring*: And fo it "Marth. Par. 
was uſed in the time of #7. 1. but Sufragers were inveſted onely 
by the Ring, without the Staff, for that they are not Biſhops ſo 
fully and completely as the other *. t Dr. Field 

(4.) To the Creation of Biſhops are requiſite, Eleftion, Confir- 148 
mation, Conſecration and Inyeſtirure. Upon the vacancy of a Sce 
the King grants his Licenſe under his Great Seal to the Dean and 
Chapter of ſuch vacant Cathedral, to proceed to an Eleftion of ſuch 
a perſon as by his Letters Miſlive he ſhall nominate and appoint 
to ſucceed in ſuch vacant Archbiſboprick or Biſhoprick ;_ which 
Election muſt be within twenty days next after their receiving fach 
Licenſe or Letters Miſſive , n failure whereof they run the dan- 
ger of a Premunire ". Or if abave twelve days after their receit »- Vid. Sc. 
thereof the Eleftion be deferr'd, the King may by his Letters Pa- 25 H. 8. 20. 
tent nominate or preſent to ſuch vacant Biſhoprick, to the Archbi- _ + pn, 
ſhop or Metropolitane of that Province wherein ſuch See is void ;,, * Pl 
or unto one vr way and two other Biſhops, or to four ſuch Bi- Rep. 59. ac. 
ſhops as his Majeſty ſhall think fit, in caſe upon ſuch Nomination or 
Preſentment by the King, the default of Eleftion by the Dean and 
Chapter to be-to the Ofhce and Dignity of a Biſhop: Otherwiſe, if 
they Elect according to his Majeſty*s pleaſore in his -Letters Miſſive, 
the EleCtion is good ; and upon their Certificate thereof unto his 
Majeſty under their Common Seal, the perſon ſo elefted is reputed 
and called Lord Biſhop Ele&; yet is he not hereby complete Biſhop 
to all intents and purpoſes, for as yet he hath not Potebarem Furiſe 
diftionis neque Ordinis, nor can have the ſame untill his confirmati- 
on and Conſecration ©; for which reaſon it is, that if ( after * mich: 22.. 
ſuch EleCftion and before Conſecration) a Writ of Right be brought Jac. Latch- 
in the Court of a Manor belonging to ſuch Biſhoprick ; it is not AP: 245 
diretted Epsſcopo, but Ballivis of the Biſhop Elect. The Order of 
making a Biſhop conſiſts chiefly in theſe Eight things, viz. 1. Ne- 
mination, 2. Conge d* Eflire, 3+ Eleftion, 4. Royal Aſſent, 5. Con« 
firmation, 6. Creation, 7. Conſecrution, 8. gr Vid. Gren- 
don's Caſe in Plowd. & Trin. 17 JaC. B. R. Sobrean & Teige verl. Ke- 
van. Koll, Rep. par. 2.* The Creation of a Biſhop is in this ſolemn = x, x. B: :.. 
manner. viz. The Biſhop's See being vacant, the Dean and Chapter 
of that-Cathedral gives notice thereof to the King, humbly reque- 
ſting his Majeſty's leave to chuſe another; the King grants his 
Conge d' Eſlire : Thereupon the Dean ſummons a Chapter; they 
elect the perſon recommended by his Majeſty's Letters; that Elec- 
tion (after a rſt or ſecond modeſt refuſal) being accepted by the 
party elected, is certified to the King, and to the Archbiſhop of that 
Province z, hereupon the King grants his Royal Aſſent under. his - 
Great: Seal; exhibited: to the. ſaid Archbiſhop, with command*+ to- 

confirm: 
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Confirm and Conſecrate him; upon this the Archbiſhop ſubſcribes 
his Fiat Confirmatio, withall giving Commiſſion under his Archi- 
epiſcopal Seal to his Vicar-General, to perform all the a&ts requi- 
ſite for perfefting his Confirmation» Hereupon the Vicar-General 
in the Archbiſhop*'s name iſſues a Citation, ſummoning all Oppo- 
ſers of the ſaid Eleftion to make their appearance at a certain time 
and place, then and thereto offet their ObjeCtions, if they have 
any : This doneby an Officer of the High Court of Arches (uſually 
at Bew-Church, London ) by Proclamation thrice, and affixing the 
{faid Citation on that Church-door, an authentick Certificate there- 
of -is by the ſaid Officer returned to the ſaid Archbiſhop and Vicar- 
General. At the time and place aforeſaid the-Proftor for the faid 
Dean and Chapter exhibits the Royal aſſent; and the Commiſſion 
of the Archbiſhop, to the Vicar-General, who after the reading 
thereof accepts the ſame; Then the Proftor exhibits the Proxy from 
the Dean and Chapter, preſents the ele&ed Biſhop, returns the Ci- 
tation, and deſires that the Oppoſers may be thrice publickly cal- 
led ; , which done, and: their Contumacy accuſed, deſires that s 'px- 
14m Contumacie the buſineſs in hand may proceed, which the Vicar-. 
Generalin a Schedule by him read and ſubſcribed doth order. Then 
the Proctor - gives aſummary Petition, therein deducing thewhole 
Proceſs of Election and Conſent, and deſires a time may be aſſign'd 
him to prove it, Which the Vicar-General admits and decrees. 
After this, the Proctor exhibits the Royal aſſent again, with the 
clefted Biſhop's aſſent, and the ſaid Certificate to the Archbi- 
ſhop, deſiring a time to be preſently affigned for final Sentence, 
which the Vicar-General Decrees. . Then the Proctor defites, that 
all oppoſers may again be thrice publickly called; which done, 
and none. appearing nor oppoſing, they are pronounced contn- 
Mmacious, and a Decree made to proceed to Sentence, by a Schedule 
read and ſubſcribed by the Vicar-General. Whereupon the Biſhop 
ele takes the Oath of Supremacy, Simony, and Canonical Obedt- 
ence. Afﬀeer this, the Dean of the Arches reads and ſubſcribes the 
Sentence. Next after the Confirmation, follows the Conſecration 
of the elected Biſhop, according to the King's Mandate, which is ſo- 
lemnly done by the Archbiſhop, with the aſliſtence of two other 
Biſhops, according to the approved Rights and Ceremonies of the 
Church of England, and in conformity to the manner and form of 
Conſecrating Biſhops, according to the Rule laid down in the 
Fourth Council of Carthage, about the year 470. generally received 
in all the Provinces of the Weſtern Church. After the Premiſ- 
ſes, there iſſues a Mandate from the Archbiſhop to the Archdea- 
con of his Provance, to inſtall the Biſhop Elefted, Confirmed and 
Conſecrated ; who (or his Proxy, which is uſual ) being in pre- 
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on any: day; between-the: hours :of 9. and x13;by the faid -Archdea- 
con, doth firſt declare his aſſent to the-King's Supremacy, &c. Then 
the Archdeacon, with che Canons, & c. having accompanied the Bi- 
ſhop to the Choire, and placed him in the Epiſcopal Seat, doth pro- 
nounce 2s followeth, viz. Ego anthoritate.mipi.commſſa induco & in- 
thronizo' Reverendym in Chriſta Patrem;': Dome JS. Epiſcopum ;,, Et Do- 
minus cuſtodiat ſaum introitum & exituwi ex hoc amne & in ſeculum, ce. 
Then after the Divine Service-proper for the accaſion; the m—_— 
beihg conducted into the Chapter-houſfe; and'there placed on a big 
Seat, the Archdeacon and all.the Prebends,. oc. of; the; Church 
acknowledge Canonical Obedience to him, And the. publick No- 
tary, by the Archdeacon's. command,; records the wholei matter of 
Fact in this Aﬀair, in an'inſtrument to rentain as Anthentickto:Po- 
ſericy. Aﬀeer all which, -the Biſhop is iagrodaced into the King's 
preſence to doe his Homage for his Temporalties: ori Barony, by 
kneeling down, and putting his hands between the hands of the 
King, fitting in his Chair of State, and by taking a ſolemn Oath, to 
be true and faithfull to bis Majeſty, and, chat he holds his Tempo- 
ralties of H;m. When Matth. Parker, in ithe ſecond-year of Qyern 
Eliz. 1559.; elefted to the Archbiſhoprick: of Canterbury, bad his 
Confirmation in the Court of Arches, according. to the uſual form 
in that behalf; this being performed, an entertainment for the Vi- 
my 17 0 we ome any other Officers of that 
ort (whoſe preſence was requiſite at this ſolemnity) was provi- 
ded-at the Nagſhead Tavern in Cheapſide, Londoy, whereby occaton 
was taken by the -Romen  Adverſarics malitiouſly, to report ,; That 
the Nazſhead Tavern; was the place, of Conſecration: Hey: . The 
form and menner of making a Biſbop, and of tranſlating him from 
one B4hoprick to! another, differs onely in-this, that 4n the latter 
there needs no Conſecration. ,Aud-the Tranſlation of a Biſhop' to 
an Archbiſhoprick, differs onely-in;the Commillion,; which is di> 
refted by his Majeſty to four or ;more Biſhops to; confirm him, 
(5. Each Archbiſhop; every. Biſhop, and their ,Officials have 
their Seals of Office reſpectively, which. being athxed to a writing, 
makes the Inſtrument. authengtick,, whereby the uſe and practice of 
Tabellions,, or Publick Notaries (as in Foreign parts) is with us 
much abated; - ' For' that of a; 7ubelion. allowed; by. Authority to 
Engtoſs-and Regiſter private Contrats.and Obligations, his Of- 
fice in ſome: Countreys did formerly diffex fron that of a publick 
Notary, but now they are as one and the ſame Office; -.Quomam T a- 


belionum uſus in Regno Angliz, propter quod magis adi Sigills At , ,,. »v..: 

thentica creds eft-neceſſe, ut eorum Facilius habeatur., Statyimns ut Sigil- fo —_ 

lum babeant non ſolum Archiepiſcopi & Epiſcops, ſed eorum Officiales Y. An. 1236. 
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how e ete p, a -uato as 
Finn. treaties Nis Ho pin) be ri and {rome Co 
* 41d. 3.6 may pleaſe) (ex -g7atia grant e Temporalties<. 
45 Ed. 3. 566 King his :Conferrati ond imme fab he is 
. Ked to ſve for his Temporalties 'out of the 'King*s Hands by the 
£N-B. Writ de Reftitrions Temiporalivim *, And yet it ſeems the Tempo- 
ralties are not 'de je tobe delivered to him, until the Metropoli- 
tan hath' certified the time of his' Confecration, although the'Free- 
*38E-3- 30. hold theteof be in' hitn'by his'very"Conſecration ©. ' But if during 
= WF _ — TG 'of Archbiſhopricks, or Biſhopricks, and while their 
ralties are in the King's hands, the Freehold-Tenants of 
Fer ſhops or Biſhops happen to be attainted of Felony, the King 
Arn A may rt hath the Eſcheats of ſuch Freeholders Lands, to 
ſpoſ© thereof at his pleafure, ring to fuch'Prelates the Service 
St. 17 Ed. that is thereto due 'and accuſtomed. ' Before-'the' Conqueſt - the 
2. B4- Principality of Wales was held of'the King of England, and bythe 
Rebellion *and forfeiture of the Prince, the Principality came to 
the King of England , whereby the Biſhopricks were annexed to the 
Crown, end the King Srants them their Temporalties. 10 #: 4: 6. 
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; VE4. 61'4./2. the Stet: "of '5/H.'$; and'idivers other Authorities, 


and'the Star. of 55 A'S." c. 1411'i$ to that purpoſe +. A 
- (14) ln former times many Biſhops had their S»fragas, who 


ver. Lambe, WerE' alſo conſecrated, 'as'other Biſhops were; Theſe (1n the ab- 
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Knce of the Biſhops ups Embaſſies, or in multiplicity of buſineſs) 
&did' fupply- their iplaces'in matter"of Ordirs, but not in Furiſdifti- 
01, / Theſe were chiefly: for theiedſe of the Biſhops in the multi- 
plicity of their Aﬀairs, ordain'd in the Primitive times , called 
Chorepifcops, -Swffragan, Or Subſragpry Biſhops, or Biſhops Sh regent 
and were - Titulax Biſhops, - conſecrated by the Archbiſhop of-the 
Proviace: and\to- execute fach Power and Authority, and receive 
ſuch profits as were limiced initheiy Commiſſions by the Biſhops. 
er Diocelans, whoſe Suffragans they were.. '' What Towns or Places. 
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to be*the Sees of Biſhops Suffragans, andi/how many to a Dioceſe, 
and in- what Dioceſes, appears by an A of Parliament made -in 
the Reign of King H#. 8. Such Suffragan Biſhops are made in caſe 
the Archbiſhop, or ſome other Biſhop deſire the ſame z In which 
caſe, the Biſho _— two able perſons for any place allowed by 
the ſaid AQ of Parliament,, whereof his. Majeſty doth: chuſe one; 
but ar preſent thee are no ſuſftragan Biſhops in England. They 
were no other than the Chorepiſcops of the Primitive times, Subſidiary 
Biſhops, ordained for eaſing the-Dioceſan of ſome part of- his Bur- 
then, as aforeſaid ; by means whereof they were enabled to perform Hel. Hiſt, 
ſuch Offices belongiog to that ſacred Funttion, not limited to time Eccl. p- 294- 
and place by the ancient Canons, by which a Biſhop was reſtrained 
in ſomecertain Acts of Juriſdiftioa to his proper Dioceſe, Of theſe 
there were twenty ſix in the Realm of England, diſtinguiſhed by the 
Names of ſuch principal Towns as were appoiated for their Title: 
and Denomination.” The Names and Number whereof, together 
with the Juriſdition and preheminences proportioned to them, the. 
Reader may peruſe in the At of Parliament made 4.26. H.8. 
(12.). According -to. the Temporal Laws of this. Land, if a Bi- 
—_—_— Letters of Inſtitution under any other Seal than his Seal 
of Office, and albeit it be out of his Dioceſe, yet it is good; Far in. 
Cort's Caſe againſt the Biſhop of St. Pavids and others, where the = ni1.s. c., 
Plaintiff offered in evidence Letters: of Inſtitution, which a B. R. r0.4 54 
to be ſealed with the Seal of the Biſhop of. Londen, becauſe the Bi. £2 verl. Bp. 
ſhop of St. Dawids had: not! his Seal of Office there, and which Let- yy _—_ 
ters were made alfo out- of the Dioceſe; It was held , That they. gep, * 
were goodenongh, -albeit they were ſealed with another Seal, and * Liow:, «& 
made out of. the Dioceſe; for that the Seal is not material, it being * Preslye.. 
an At made of the Inſtitution : And the writing and ſealing is. _ Oblario-- 
but a teſtimonial thereof, which may be under any Seal, or in any. » cap & G1 
place.” Bur of that poine they would adviſe”. ver. verſ. Bp, 
(13:) 'A Biſhop, 4f he celebrate Divine Service in any Church of of Coventry 
his-Dioceſe , may require the Offeriogs of that day », He may ſe- 7 iq _ 
veſter, if the King preſent not z and 12.4.8. 8. by Pollard, he muſt ,/,P 
fre the Cure ſerved, it the perſon fail, at his own Colts 9. He may. 10H. 7; 18; 
commit Adminiſtration , where Executors being called, refuſe to. 7 E. 4. 12. 
prove the Will ?. He hath power of diſtcibution and diſpoſing /*'- «4 Cet- 
of Seats, and charges of Repairs of the Churches within his Dio- (%., 2,4. 
ceſe 49. He may award his 7ure Patronatus Where a Church is £5- þy verſ. Bail. 
tigiow between an Uſurper and the other ; bat if he will chuſe the A. Rep. 
erk of either at his peril, he ought at his peril co. receive him Yong _ 
that hath Right by the Statute”. He may. Licenſe Phyſicians, |: — - 
Chirucgions, Schoolmaſters and Midwives *,, He may. Cores by Lincola oy al. 
Lapſe.. He may take competent time to cxanune —— FW. 2.ca. $6;- 
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af\t fitneſs of a Clerk: He may give convenient | time to perſons 
mtereſted' to take notice of ns He is diſcharged againſt 
the trae Patron, and quit of Difturbance, to whon ic cannot be 
| — imputed, if he receive that Clerk, that is in purſuance of a Verdi&& 
Sir if. Elvis after Inqueſt in a Fure Parronatus He may have fix Chaplains, 
verl. Archbi- and every Archbiſhop may have Eight Chaplains*. | He may unite 
_ of Tok and conſolidate ſmall Pariſhes ; and affift the Civil Magiſtrate in 
Heb. Rep, Execution of ſome Statutes concerning Ecclefiaſtical Afﬀairs. And 
* Star. 21 H. by*the Statute of 1 Eliz. cap. 2. any Biſhop may at his pleaſure 
B..0.13.'- .joyn and aſſociate himſelf to the Juſtices of Oyer and Terminer, or to 
the Juſtices of Aſſize at the open and general Seſſions to be holden 
at any'place within his Dioceſe, in Cauſes of the Church. And the 
Statute made 17 Car; 1. 6.29. for the diſenabling of perſons in Ho+ 
1y Orders to exercife Temporal Juriſdition or Authority, is repea- 
led by the Statute of 13 Cay. 2. c. 2. whereby they arc now'ena- 
bled to exerciſe ſuch Temporal Juriſdition as formerly z and is 
-commonly ſtyled the Ordinary of that Dioceſe, where he doth ex- 
erciſe his Epiſcopal Authority and Juriſdiftion. In Parliament, 
Biſhops, as Barons,” may be preſent' and yote-at the Trial and Ar- 
raignment of a Peer; onely before Sentence of Death; or:loſs of 
Member, be pronounced, (that they may have no hand in bload in 
any kind) they have by Canon Law the Privilege and Injunftion 
tWabſcnt themſelves; and by Common Law, to make Proxies to 
votefor them. L 
-(14:) OR DI N ART, according to the acceptation of theCom- 
mon Law with us, is uſually taken for him that hath Ordinary Ju- 
riſdiction in Cauſes Eccleſiaſtical », immediate to the King. He 
is in common COT the Biſhop of the Dioceſe, who is the 
Superviſor, and for the moſt part Viſitor of all his Churches within 
his Dioceſe, and hath Ordinary Juriſdiction in all the Caufes afore- 
ſaid for the doing of Juſtice within his Dioceſe 5 jure proprio; 
2on per depatationem, and therefore it is his care to. ſee\that, the 
Church be provided of an able Curate, Haber enim Curanm Curarum, 
and may execute the Laws of the Church by Eccleſiaftical Cenſures, 
and to him alone are made all Preſentations to Churches vacant 
within his Dioceſe. Ordinarins babet locum principaliter in Epiſcops, 
Oo aliis Superioribus, qui ſoli ſunt Univerſales in- ſuis Furiſui@ioni- 
but: fed ſunt ſub eo alts Ordinaris , hi videlicet, quibus Competit Fu- 
riſaibio Ordinaria de Fure, privilegio , vel conſuttudine. Linw. cap. 
Exterior. tit. de Conftitutionib. nw 
(15.) The Juriſdition of the Ordinary or Biſhop, 'as to th 
Examination of the Clerk, or as to the Admillion or laſtitution of 
him-into a'Benefice, is not Local; butiirt follows the perſon of the 
Ordinary or Biſhop whereſocver he 45s: And therefore if v—_ 
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be preſected to the Biſhop of Norwich , to a Church which is void 

the Dioceſe of Norwich, who is then in Londen; or if it be 
ro a'Bifhop vf Trelend, who's then in England, and in London; the 


Ordinary may examine the Clerk, or give him Admiſſion or Inſti- 


Ro The Ont And fo it was adjadged<. . 2 6. 
(16.) The Ordinary is not obliged upon a Vacancy to receive the _ 
Clerk of him that comes firſt ; for as he may take competenetimeeo £0 ©V> 
examine*the ſufficiency and fitneſs of a Clerk, ſo may he give conve- Lem. 33. & 
nient time to perſons intereſſed, to take knowledge of the Avoi- Paſch.21 Jac. 
dance, even in caſe of Death; and where notice is to be taken, not ©:8-in Km 
given, to prefent their Clerks to it. And perhaps, if he do receive binsCafe 242. 
the Clerk of him that comes firſt, yet he may quit himſelf of a Diſtor- Leon. 
bance, becauſe he doth nothing therein bat as Ordinary in Law. But 
if two or more Prefent, ſo that the Title is become litigious, then 
and in ſuch caſe he cannot receive the Clerk of any, of his own plea- 
ſure, except the Title be certain, but hath his way of fafety by Fare 
Patrenatus;, and when he hath uſed the Fare Patronatas, and that 
finds for one party, yet he may till receive a contrary Clerk if he 
will, for who can let him ? butthat-muſt be at his own peril, and that 
is at a double peril, ( 1.) That the Title be the better, (2:) That 
the Patron, whoſe Clerk he hath received, will plead and defend that 
Title; for otherwiſe he cannot doe it. But though after —_ mn 
Fure Patronatus, the Ordinary may accept the contrary Clerk, yet it 
is againſt Juſtice and the intent of the Law For fince it is a Provifi- 
on merely for the good and ſafety of the Ordinary, and he pretends. 
doubt z and therefore puts the Patron to this enquiry to his charge 
and delay to fatisfie and fecure him , he ought to judge and receive 
the Clerk according to that Verdidt. And that is the true meaning 
of the Books that fay, that the Ordinary is to judge 'of the better 
Title, that is, not to prejudge of his own Will, but ſecwndun allegata 
&- probata, upon Verdi&t of the Right given and found- according to 
theform of Law, to give Infticution whichis his Judgment, and the 
Indu&ionhis Execution. And though it is but an taqueſt of Office, 
and therefore binds not; True it is, it binds not, but with a di- 
ſtintion, thatis, it binds not the Patron in his Ouare rmpeder, but 
is Final, even to the true Patron, that he cannot i diſturbance 
to the Ordinary, following that VerdiCt, and therefore it onght to 
bind him to followit. For totheſe purpoſes it is a full Verdict, ne- 
ver to be tried again. And if but one preſent, if the Ordinary make « paſch, 15 
doubt of his Title, as in many caſes he juſtly may, being a ſtranger Jac Ro. 897, 
toit, he may require fatisfaQion by Zure Putronatus ©. r. Wil. Elvis 
(17.) If it be demanded, whether the ordinary can cite a man pw fab. 
out of his Dioceſe? the Common Law anſwers it in the negative ; nd others gy 
And fo t was held by Fenes and Whitlesk;, Juſtices-in-Brown's _ in Hob. Rep... 
where 
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where they held » That at the Common Law a Biſhop cannot cite a 
man out of his Dioceſe ; and there Whitlock held, that the Ordina- 
xy hath-not any power of Juriſdiction out of his Dioceſe, but to 
* Brown's (abſolve a perſon excommunicated ©. If one in N. commit Adultery 
"Caſe, Latch, in another Dioceſe ; during the time of his Refidence, he may be 
Rep. cited in the Dioceſe where he committed the offence, although he 
*Brownl.pg. dwell out of the Dioceſe: ; by Coke, Warburton and Winch *. And 
Caſes and . in the time of his Viſitation he hath 7s ad Synodalia, according 
Law. to the Cuſtome more or leſs, asin Gloxceſter ſhire, where the Impro- 
priation of Derehurt pays annually 75. 9d. Ft: Synodalibus > Pro- 
eurationibus ;, for this Synodal is not in this ſenſe here taken as in 
the Statute of 25 H.8. cap. 19. for Synodals Provincial, which ſeem 
to ſignifie the Canons or Conſtitutions of a Provincial Synod. nor 
for the Synod it ſelf, which the word Synodal doth ſometimes -ſig- 
nifie ; but it is here in the ſame ſenſe as the word Synedal in the 
Statute of 34 H. 8. cap. 16. for a Synodal Is no other than a Cenſfe 
or Tribute in money, - paid-to the Biſhop or Archdeacon by the In- 

feriour Clergy. | : 
(18.) Every. Spiritual perſon. is viſitable by the Ordinary f. 
# Davis 1. $0 is a-Dean de mero jure, for he is Spiritual8. The Ordinary 
"Commend. .hath alſo power of Correction of a Parſon b. > And every Hoſpi- 
72.5 al, be it Lay or Spiritual, is viſitablei. By the ancient Law of 
® D.10 E: the Realm the King hath, power to viſit, reform and correct-all 


b LoH6, 45. Abuſes and Enormities in the Church *. Nor-are the King's Do- 


i Co. 10. Natives viſitable by _ the -Oxdinary? ;- but ' properly by the Lord 
Suttor':Holp. Chancellour ®. And the King may grant a Special Commiſſion to 
Z Dai; x, £hat purpoſe *, - But as to Hoſpitals if they be Spiritual, the Or- 
Proxies. 4. diDary ſhall viſit themz if they be Lay-Hoſpitals , the Patron ©, 
| Davis x, In the Stat. of 1 El. cap. 2. there is a Proviſo, That all and ſingular 
D.8&C. de Archbiſhops and Biſhops, and every of their Chancellours, Commiſſaries, 
"_ G 5, Archdeacons and other Ordinaries , having any peculiar Eccleſiaſtical 
yg br amuni- JT wriſdiftion, ſhall bave full power and authority by virtue of this AF, 
re 21. as well to enquire un their Viſitations, Synods, and elſwhere within their 
" Davis 1. Furiſdiftion, or any other time or place, to take eccaſions and informa- 
45. F.N.B. 1,505 of all and every the things above mentioned, done, commuted, or 
= 46. perpetrated within the Limits of their Furiſdiftion or Authority, and to 
® Co.10. Puniſh the ſame by Admonition , Excommunication , Sequeſtration , or 
Satton's 31. Deprivation, other Cenſures and Proceſs in like manner as hereto- 

fore bath been uſed by the Queen's Eccleſiaſtical Laws. The Ancient 

cultome was for. the V3ſiror to viſit in his own perſon, & viſitare Ec* 

clefiatim, per cunttas Diaceſes parochiaſque ſuas, 10.4, 1.c. Epiſcopum 

E. Concil. Toletan 4.4. 35. This Viſitation is a ſpecial and pe- 
As 15, & Culiar duty belonging -to every Biſhop, as. derived from the Apo- 
x6, ſtles, who themſelves were. /5ſitors, and for that end and purpoſe 
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did pertranſre Eccleſias & Urbes, The Biſhop hath his Trienals, 
per Archiazaconum Viſitatio poteſt fiers ſingulis annis. Extr. de Offi. 
Archid. c. Mandamui, We find alſo, that Epiſcopms deber viſitare 
flagnlis anni Parochiam, niſi dimittat propter gravamen Eccleſiarum, & 
tunc mittat Archidiaconum, &c. Ab. Sic. Wo 2, 1: de Offic. Archid. 2 Cok. 15. 
c. wt Archidiacomu 10. q. 1.c. Decrevimus, &c. Epiſcopam. D. Spelm. 
(19.) Every Biſhop hath his Cathedral and Council, and the © P'238 
Council and Biſhop there decide matters of Controyerſic ; the Pre- 
bends have their names from the afogting of help to the Biſhop. 
If any Clerk, after he hath ſworn Canonical Obedience, ſhould hap- 5/99") Rep. 
pen to commit Epsſcopicide, he is guilty of Petty-Treaſon, and ſhall _ : _ 
ſuffer as ſuch. Whereas heretofore the County of Glouceſter Wain Low. wc. 
a part of. the Dioceſe of Worceſter, out of which it was taken by 
King H.8. when firſt made a Biſhoprick; the Dioceſe of Worceſter 
was in the time of King E4, 6. laid tothe See of Gloucefter. Dr. Hey- 
lin's Hiſt. Eccl. p, 101. Next unto the two Archbiſhops, the Biſhop 
of London, of all the other Biſhops, hath the preeminence. Epsi/- 
copus Londinenſis (ſays an ancient Record) ſpecials quadem Dig- 
nitate ceteris anteponendus, quia Eccleſie Cantuarienſis Decanu eft Pro- 
vincialiss, The Biſhop of Dureſme (who is next in precedency ) 
hath been a Count Palatine about fix or ſeven hundred years, and 
hath at this day the Earldom of Sadberg, long ſince annexed to this 
Biſhoprick by the King. Note, a Preſident hath been ſhewed at 
Common Law, That the Biſhop of Durham impriſoned one for a 
Lay-Cauſe; and the Archbiſhop of York, as his Sovereign, cited 
him to appear before him, to anſwer for that Impriſonment ; and 
the Archbiſhop was fined four thouſand Marks. Co. par. 1. The Bi- 
ſhop of Wincheſter was anciently repured Earl of Southampton : All 
the other Biſhops take place according to the Seniority of their 
Conſecration, unleſs any Biſhop happen to be made Lord Chancel- 
lour, Treaſurer, Privy-Seal, or Secretary of State, which anciently 
was very uſual. All the Biſhops of England are Barons and Peers of 
the Ream, have place in the Upper Houſe of Parliament, as alſo in 
the Upper Houſe of Convocation ; The Biſhopricks were ereCted 
into Baronies by William the Conguerour at his coming into England. 
And as a ſpecial remark of Honour, Three Kings, wwz. of England, 
Scotland , and South-Wales, in-the year-1200. did contribute their 
Royal ſhoulders for the conveyance of the deceaſed Corpſe of Hugh, 
Bilko of Lincoln, to his Grave. And no wonder, when Princes 
themſelves, and ſach as were of the Blood Royal were anciently Bi- 
ſhops in this Kingdom ; they have been not onely of the beſt Nobi- 
lity, -but divers of the Sons and Brothers of ſeveral- Engliſh Kings 
ſince the Conqueſt and before, have entred. into Holy Orders, and 


became Eccleſiaſticks, as at this day 1s | in the moſt —_ 
OTner 
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other Monarchies throughout the whole Chriſtiana World, Etchel- 
wolph, Son and Succeſſour to Egbert, firſt ſale King of England, was 
in Holy Orders, and Biſhop of Wincheſter at his Father's death. Od 
Brother to Wiliam the Conquerour, was Bilhop of Bayern in N, 

dy. Henry de Blais, Brother to King Stephen, was Biſhop of Win- 
cheſter. Geofrey Plantaginet, Son to King Henry the Second, was Bi- 
ſhop of Lincoln, And _ de Beauford, Brother to King Henry 
the Fourth, was Biſhop alſo of Wincheſter, . 

(20.) The Statute of 17 Car-1. cp. 27. for diſinabling perſons in 
Holy Orders to exerciſe Temporal juriſdiftion or authority, be- 
ing repealed (as aforeſaid) by the Statute of 13 Car. 2. cap.2. they 
are thereby reſtored to the exerciſe of Temporal juriſdiction, as for- 
merly which indeed is no more than what they eyer anciently 
exerciſed in this Kingdom; For, Ex Clers Rex ſemper ſibi eligebat 
Primos a Conſiliis, Primos ad Officia Regni obeunda. Prim igitur ſe- 
debant in emnibus Regni Comitiss & Tribunalibus Epiſcops , in Regali 
quidem Palatio cum Regni Magnatibus, in Comitatu una cum Comite, in 
Turno cum Vice comite, & in Hundredo cum Domino Hundredz, ſic ut 
in promovenda Fuſt itia Een gladis gladium adjuvarent, & nibil 


inconſulto Sacerdote wel Epiſcopo ageretur. This Union of Perſons, 
authority, and Courts of Judicature, Eccleſiaſtical and Civil, (as 
Selden lib. 2. Mr. Selden proves) continued aboye Four thouſand years, till 
de Synedrils. Pope Nichol the Firſt, about the Eighth Century, to exclude the 
Emperour from medling. ia the Eccleſtiaſtical Government, began 
to exclude the Clergy from medling with the Civil, And for the 
Vid. Grat. ſpace of four or five hundred years, during the Reign of the Saxox 
Diſt. c. Cum in England, the Eccleſiaſtical and Secular Magiſtrates ſate 
«d vern. ointly together, determining Eccleſiaſtical affairs in the Mornin 
and. Secular or Civil affairs in the Afternoon; ſo that in thoſe 
days, as there was no claſhing of Juriſditions, ſo no complai 
touching Probsbitions; but an unanimous harmony in a kind of joint- 
juriſdiction in reference to all Eccleſiaſtical and Civil affairs ; un- 
. til William the Conguerour did put a diſtinttion between Church and 
State, in a more divided way than formerly had been practiſed. 
Alſo the excellent Laws made by King 1na, King Arbelſtan, King 
Edmand , and St. Edward the Confeſſor, from whom we have our 
Common Laws, and our Priyileges mentioned in Magna Charts, 
were all made by the perſuaſions and advice of Archbiſhops and Bi- 
fhops, named in our Hiſtories. 

Gs That which during the Reign of King Edw. 6. made the 
greateft alteration, and threatned moſt danger to the State Eccleſi- 
aſtical, was the Ac entituled, 4» 49 for Eleftion, and what Seals 
and Styles ſhall be uſed by Spiritual perſons, ec. In which it was or- 
dained, That Biſhops ſbowld be made by the King's Letters Da—_ 
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and not by the Eleftion of the Deans and Chapters : That all their Pro- 
ceſſes and Writings ſhould be made in the King's Name onely, with the Bi- 
ſhop's Teſte adard to it;, and ſealed with no other Seal than the Kings, 
# ſuch as ſhould be authorized and appointed by him. 1n the com- 
ding of which A&t there was more danger (as Dr. Heylin 
obſerves) couched, than at firſt appeared. For by the laſt Branch 
thereof it Was plain and evident (ſays he) that the intent of the Con- 
trivers was, by degrees to weaken the Authority of the Epiſcopal Order, 
by forcing them from their ſtrong hold of Divine Inſtitution, and maki 
them no other than the King's Miniſters onely, or as it were, bis Eccleſ+- 
aſtical Sheriffs, ro execute bis Will, and diſperſe his Mandates. And 
of this AZ# ſuch uſe was made (though poſſibly beyond the true in- 
tention of it) that (as the ſaid Dr. Heylin obſerves) the Biſhops 
of thoſe times were not in a Capacity of conferring Orders, but 
as they were thereunto impowred by ſpecial Licenſe. The Tenour 
whereof (if Sanders be to be believed) was in theſe words follow- 
ing, viz. The King to ſuch a Biſhop Greeting , Whereas all and all 
mamer of Turiſdiftion, as well Eccleſiaſtical. as Civil, flows from the 
King as from the Supreme Head of all the Body, &c. We therefore give 


and  .g to thee full power and lincenſe, to continue during our good 
4 


pleaſure, for holding Ordination within thy —_ of N. and for pro- 
moting fit perſons unto Holy Orders, even to that of the Prieſthood. 
Which being looked on by Queen Afary, not onely as a dangerous 
diminution of the Epiſcopal Power, but as an; odious Innovation 
in the Church of Chr:ft; ſhe cauſed this AR to be repealed in the 
firſt year of her Reign, leaving the Biſhops to depend on their for- 
mer claim, and to a& all things which belonged to their Juriſdic- 
tion in their own Names, and under their own Seals, as in former 
times, In which eſtate they have continued without any Legal In- 
terruption, from that time to this. But (ſays the ſame Authour) 
in the firſt Branch there was ſomewhat more than what appeared at the 
firft ſight : For, though it ſeemed to aim at nothing, but that the Biſhops 
ſhould depend wholly on the King for their preferment to thoſe great and 
eminent places ;, yet the true drif of the Deſign was, to make Deans and 
Chapters uſcleſ; for the time to come, and t to prepare them for a 
Diſſolution. For, had nothing elſe bern intended in it , but that the 
King ſhould have the ſole Nomination of all the Biſhops in bis Kingdoms, 
it bad been onely a reviver .of an ancient powtr, which had been for- 
merly inveſted in his Predeceſſours, and in all other Chriſtian Princes. 
If we conſult the Records of elder times, it will readily appear, 
not onely that the Roman Emperours of the Houſe of France did 
nominate the Popes themſelves ; but that , after they had loſt that 
power, they retained the Nomination of the Biſhops in their own 
Dominions. The like done alſo by - German Emperours , py | 
2 re 
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Hiſt. Eccl. de 
Temp, Ed. 6, 
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Mich. 17 Jac. 
Br. Revan 0 
Brian and 
o:hers, and 
Knivan's 
caſc. 

Cro. par. 2. 


Mich. 3 Car. 
C. B. Owen 
and Tho. Ap. 
Ree's Caſe. 
Cro, par. 3- 


the Kings of England, and by the ancient Kings of Spain : The 
Inveſture being then performed per Annulum & Bacculum, that is 
by delivering of a Ring, together with a Croſier or Paſtoral Staff, to 
the party nominated. | 

(22.) By ancient Right the Biſhops of London are accounted 
Dean: of the me llege; and being fuch, are by their place 
to ſignifie the pleafure of their Adetropolstan to all the Biſhops of 
the Province, to execute his Mandates, and diſperſe his Miſſes, 
on all emergency of Afﬀairs : As alſo to preſide in Convecations, 
or Provincial Synods, during the vacancy of the See, or in the 
neceſſary abſence of the Metropolitan. | 

(23+) In O Brian and Knivan's Caſe, the Caſe was, That King 
Ed. 6. under his Privy Seal ſignified to Sir F.C. and to the Lord 
Chanceltoxr, and others in Ireland; That he elected and appointed 
F. B. to be Biſhop of Offory - requiring them to Inſtall him in the 
Biſhoprick. The Deputy being removed, the Chancellor and the 
other made a Commiſſion under the Great Seal of Ireland to the Bi- 
ſhop of Dublin to conſecrate him; which was done accordingly, 
and he did his Fealty, and recoyered the Temporalties out of the 
King's hands. . Afterwards in the life of F. B. Queen Mary elefted 
F. T. to be Biſhop there : who was likewiſe confecrated, and who 
made a Leaſe of divers Lands of the Biſhoprick for 101 years, 
which was confirmed by the Dean and Chapter. 7. B. diedz and 
after F. T. died F. W. was eclefted Biſhop. The Queſtions in the 
Caſe were, (1.) Whether F. B. was well created Biſhop? (2.) Whe- 
ther this Leaſe made by F. T. being Biſhop de fa#o, but not de jure 
in the life of F. B. he ſurvivin} F. B. ſhould be good to bind the Suc- 


-ceſſour? Reſolved, The Commiſſion was well executed, although 


the Deputy Sir F. C. were removed. (2.) Reſolved, That before 
the Statute of 2 El;z. the King might by Patent without a Writ of 
Conge d' Eſlire create a Biſhop, for that was but a Form or Ceremo- 
ny. (3.) Reſolved, That although F. T. was Biſhop de fas in the 
life of F. B. that the Leaſe made by him for 101 years was void, 
though it was confirmed by the Dean and Chapter, and ſhould not 
bind the Succeſſour : But all Judicial Afts made by him, as — 
ftons, Inſtitutions, &c. ſhould be good; but not ſuch voluntary Atts 
as tended to the depauperation of the Succeſfour. 

A Biſhop made a Leafe for three Lives, not warranted by the 
Statute of 1 Ez. rendring Rent ; the Sueceſſour accepted the Rent. 
It was Reſolygd, It ſhould bind him during his time, fo as he ſhall 
not ayoid the Leaſe, which otherwiſe was yoidable. 
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CHA P. IV. 
Of the .Guardian of the Spiritualties. 


r. What the Office of ſuch a Guardian i, and by whom conſtituted. 

2. The powey of ſuch Guardians in vacancy of Archbiſhopricks. 

3. What Remedy in caſe they refuſe to grant ſuch Licenſes or Diſper 
ſations, as are legally grantatle. 

4. Who us Guardian f the Sprritualties, of common Right. 

5. What things a Guardian of the Spiritualties may doe. 


( hy gs 1 of the Spiritualties (Cuſtos Spiritualium , vel $pi- 
ritualitatis ) is he to whom the Spiritual Juriſdicti- 
on of any Dioceſe (during the vacancy of the See) is com- 


mitted *. Dr. Cornell conceives, that the Guardian of the Spi- * Vid. Sr. 25. 
ritualties, may be either Guardian in Law, or Fure Magiſtratus ( as H- 8c: 21.8% 


the Archbiſhop is of any Dioceſe within his Province) or Guardi- 


13 EL. c. 12+ 


an by Delegation, as he whom the Archbiſhop or Vicar-General 


doth for the time depute. Guardian of, &'s. by the Canon Law 
pertains to the Appointment of the Dean and Chapter. Cc. ad abo- 
lend. Extr, Ne ſede vacante aliquid innovetur : But with us in Eng- 
land, to the Archbiſhop of the Province by Preſcription, Howbeit 
(according to Mr. Gwin in the Preface to his Readings) divers 
Deans and Chapters do challenge this by Ancient Charters from the 
Kings of this Realm, Cowell verb. Cxſtos. This Eccleſiaſtical Office 
is ſpecially in requeſt, and indeed neceffarily in the time of the 
Vacancy of the Epiſcopal See, or when the Biſhop is in remors: 
agend;s about the publick Afairs of the King or State ; at which 
time Preſentations muſt be made to the Guardian of the Spiritual- 
ties, which commonly is the Dean and Chapter : or unto the Vicar- 
General, who ſupplies the place and room of the Biſhop Þ. . And 
therefore if a man recoyer, and have Judgment for him in a Quare 
Impedit, and afterwards the Bifhop (who is the Ordinary) dieth ; 
In this cafe the Writ to admit the Clerk to the Benefice muſt be 
directed to the Guardian of the Spiritualties, Sede vacante, to give 
him Admiſſion : But if before his Admiſſion another be created 


> Co. * b 
Inſtir. = 


Biſhop of that See, and conſecrated Biſhop; -in that caſe the power . 


of the- Guardian of the Spiritualties doth ceaſe, and the party 
may have a new Writ to the new Biſhop to admit his Clerk ©. A 


© 18 Eliz. 


Guardian of the Spiritualties may admit a Clerk, but he cannot Dyer 350. 
confirm a Leaſe *, 


* Caſe Evans 


and Aſcough. 


(2.) The ——— 
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Of the Guardian of the Spiritualttes. 


(2.) The Guardian of the ſpiritualties rakes place as well in the 
vacancy of Archbiſhopricks as Biſhopricks, and hath power of gran- 
ting Licenſes, Diſpenſations, and the like, during ſuch vacancies, by 
the Stat. of 25 H.8. whereby it is provided and enafted, That if it 
happen the See of the Archbiſhop of Canterbury to be void, that then 
all fach Licenſes, Diſpenſation;, Faculties, Iuſtruments, Reſcriprs, and 
other Writings which may be granted by virtye of the ſaid A, 
ſhall (during fuch vacation of the ſaid See) be had, done, and grah- 
ted under the Name and Seal of the Guardian of the Spiritualties 
of the ſaid Archbiſhoprick, according to the tenour and form of 
the ſaid At, and ſhall be of like force, value and effe&t, as if they 
had been granted under the Name and Seal of the Archbiſhop for the 
time being. Where it is alſo farther enacted, 

(3.) That if the ſaid Guardian of the Spiricualties ſhall refuſe to 
grant ſuch Licenſes, 5 an te Faculties, &Cc. to any perſon that 
ought upon a good, juſt and reaſonable cauſe to have the fame; then 
nd in foch caſe the Lord Chancellour of England, or the L, Keeper 
of the Great Seal, upon any complaint thereof made, may direct 
the King's Writ to the {aid Guardian of the Spiritualcies, ( during 
ſuch Vacancy as aforeſaid) refuſing to grant ſuch Licenſes, &c. en- 
joyning him by the ſaid Writ, under a certain penalty therein li- 
mited at the diſcretion of the ſaid Lord Chancellour or Lord Keeper, 
that he ſhall in due form grant ſuch Licenſe, Diſpenſation,_ Facul- 
ty, &c. according to the requeſt of the Procurers of the ſame, or ſig- 
nifie into Chancery by a day certain, for what cauſe he refuſed to 
grant the ſame.: where, if upon ſuch Certificate it ſhall appear, that 
the cauſe of ſuch refuſal was reaſonable, juſt and.good; that then it 
ſhall be admitted and allowed; otherwiſe there may iſſue thence by 
virtve of the ſaid Statute a Writ of Injuntion, commanding the ſaid 
Guardian of the Spiritualties, ſo refuſing as aforeſaid, to-make ſuf- 
ficient grant of ſuch Licenſe, Diſpenſation, &c. by a- certain day ; 
and if after the recezþt of ſuch Writ, the Guardian of the Spiritual- 
ties ſhall yet re o grant the ſame, and ſhew no juſt or-reaſonable 
cauſe for ſo doing,; that then and in ſuch caſe the ſaid Guardian of 
the Spiritualties ſhall incur ſuch penalty to his Majeſty, as ſhall be 
limited'andexpreſſed.in the faid Writ of Injunttion; And moreover 
in ſuch caſe, a Commiſſion under the Great Seal may iſluve to Two 
Spiritual Prelates or Perſons to be nominated by his Majeſty, autho- 
rizing them to grant ſuch Licenſes, Faculties and Diſpenſations, as 
were ſo refuſed to be granted by the Guardian of the Spiritualties, 
as aforeſaid: And what in this caſe is here-enjoyn'd to the Guardian 
of the Spiritualties during the vacancy of the Archbiſhoprick, is likes 
wiſe expreſly by the ſaid Statute to the Archbiſhop himſelf in the 
time of Plenarty, or Non-vacancy of the See. 

(4.) Of 
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Of the Guardian of the Spiritualties. Al 


| | Cha is of common 
right the Guardian of the-Spiritualties: Of infaitenr Biſhopricks 


diſhoprick the Dean and Chapter is Guardian of the Spiritualtieg th* time of 
in the time of vacancy. Alſo of the Archbiſhoprick of York, the '- and cver 
Dean and Chapter is Guardian of the Spiritualcies in the vacancy 7 bn 
thereof, and not the Archbiſhop of Canterbury , for that it is a di- was Guardi- 
ſtint Province, not ſubordinate to, &c. contre 31 H. 6.10. Admit. an till the 
for there a Parſon of the Province of York had aid of the Merropo- #1"* 7f H. 3. 
liren Guardian of the Spiritualties of the Archbiſhoprick of York, in ©* 3% 3b 
the time of vacancy of that Archbiſhoprick*, rive, lic, 
In the Caſe of Grange againſt Denny it was ſaid by Coke, That of * Rel. Abr. 
common Right, by the Common Law, the Dean and Chapter, Sege ibid. 
vacante, of the Biſhop, is Guardian of the Spiritualties, as appears 14 
by Paſch. 17 E. 3. fo. 23. but that now the Archbiſhops have uſed to ,;,. 
have this by way of Compoſition. And in the ſame Caſe it was ſaid Grange verſ. 
by Doderidge, That every Archbiſhop hath a Dioceſe and a Pro- Demy. Bur. 
vince, and of his Dioceſe he is a Biſhop, and of his Province he is *P: 
Archbiſhop, and within his Proyince he is to be Viſitor of all the 
Churches within his Province : and Sede varante of any Biſbop with- 
in his Province, he himſelf is Guardian of the Spiritualties of all 
the Biſhopricks within his Province: but Sede wacente of his own 
Dioceſe, the Dean and Chapter of this is Guardian of the Spiritu- 
altiesz and that no mention is made in the Books of the Common 
Law of any ſuch Compoſition aforeſaid, but that the Guardian of 
the Spiritualties is to be according to the difference before put, be- 
tween a Province and a Dioceſe. 
(5-) The Learned Serjeant Roll in his Abridgment doth acquaint 
us out of the ancient Books, That a Guardian of the Spiritual- 


. ties may Admit and Inſtitute a Clerk preſented to him f.-- That #17 E.1. Ror. 


the King did preſent to the Guardian of the- Spiritualties of the * 2 E. 1. Ror. 
Archbi ick of Dublin ( Sede vacante) for 2 Church in Jre- qv 46-4 
lends, That the. Guardian of the Spiritualties may try Baſtar- , 7,,.; *”* 
dy *. That Letters were direCted to all the Biſhops, and (in+2zE.r. 
the Vacancy) to the Guardian of the Spiritualties, to make Pray- Ror. Clauſo. 
ers for the King: in his Journey in Francei: And that the Prior Mcmb. 11. 
of Chriſt-Church in Camerbary, Guardian of the Spiritualties during 

the Vacancy. of that Arctbiſhoprick » had a Felon — 


—— 


*23E.1. him*. But in the time of the Vacancy of the Biſhop, the Arch- 
Ror. Clauſo hjſhop is Guardian of the Spiritualties,, and not the Dean and 
Memb. 4. Chapter.! 

1 Brow ; 

Micharo. Jac : 

Caſes in : 


yy CHAP. V. 
Of Conge d'-Eflire, Elettion and Confirmation. 


' 1- What Conge d' Eſliresſcgnifies; the Original thereof. 

2. To whom it 5s direfted, and the manner of Proceedings thereupon, 
and of Eleftion. 

3+ Confirmation of Biſhops, the form or manner thereof. 

.4. Confirmation in « Temporal, not ; nc9ry wyp what ? 

5- The Confirmation of Biſhops eleft beyond Sea, far different from 
this in England. 

6. The Law and Prattice in France, touching the making of Biſhops. 


( 1.) F \Onge & Eſlire, in French, [Leave to chuſe] is the Kings 

C Ee niſton to a Dean and Chapter to chuſe a Biſhop in 

*F.N.B. the time of Vacancy ®. And time was when this Yenia Eligends' 
15g. Term- was alſo the permiſſion Royal to an Abby or Priory of his own 
Foundation to chuſe- their Abbat or Prior * But we now under- 
ſtand .it under no other ſignification than as his Majeſties leaye 


> ha. B..& 
470, B, C. I 
>" vouchſafed to a Dean and Chapter to elect a certain perſon to ſuc- 


ceed as Biſhop of that Dioceſe 2 whoſe Epiſcopal See is vacant. 


For the better interpretation of this Conge d' Eſlire , the Modern 
Pens refer themſelves to Mr. Guin in the Preface to. his Readings , 
where he ſaith, That the King of England, as Sovereign Patron of 
all Archbiſhopricks, Biſhopricks and other Eccleſiaſtical Benefices, 
had of ancient time free Appointment of all Eccleſiaſtical Dignt- 
ties, whenſoever they happened to be void : Inveſting' them firſt 
Per Bacculum & | Annulum, and afterwards by his Letters Patents : 
And that in Proceſs of time he made the Elefion over to others, 
under certain Forms' and Conditions, :viz.. That they ſhould ar' 
every Vacation before they chuſe, deſire of the King Conge 4? Eſlire,' 
that is, Leave or Licenſe to proceed to Eleftion, and then after 
the EleQtion to crave the Royal Aſſent, &c. [He affirmeth alſo by 
good proof, out of the Books of the Common Law, that King 
Fohbn was the firſt that granted thisz and that afterwards it was 
confirmed by Weſtminſter 1. cap.1. which Statute was made Ay. 3. 
Ed: 1.” And again by the Statute [ Articuds Cleri] cap. 2. which 
was Ordained, 4. 25 Ed, 3. Stat. 3. it is generally agreed , by. 
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the Kings of this Realm were (originally the Founders of all Arch- 
biſhopricks and Biſhopricks within this Kingdom, being at firſt Do- 
native per traditionem Baculi Paſtoralis &- Annuls : But afterwards 
King Fobn by his Charter, 15 Fax. in the ſeventh year of his wa 
De communi conſenſu Baronum, granted that they ſhould ever after 
beeligidle. And from that time came in the Conge d' Eſlire. Vid. 
Co. 5. par. 14. 18 Candry's Caſe. vid. Stat 1 Far. cap. 3. vid. 17 Ed, 3. 
Cap. 40. 
or The Conge d Eſlire being granted to the Dean and Chapter, 
they proceed accordingly to EletHen, which in the ſenſe here in- 
tended, as appropriated to this Subjeft, is that Regular Choice, 
which is made of an Eccleſiaſtical perſon to ſucceed in the Office 
and dignity of Biſhop, in, and of that Dioceſe, whoſe See at the 
time of ſuch EleCtion is vacant. This Election referring to an Epif- 
copacy, Or the choice of a new Biſhop in a vacant See, is done by a 
Dean and Chapter ; but there are alſo other EleQions Eccleſiaſtical 
relating to a Regular choice of other perſons to other Offices and 
Dignities in-the Church, ſubordinate to the former; but here it is 
ſpecially meant of ſuch an eleftion or choice of a new Biſhop, as is 
precedent to:Confirmation , Confecration and Inveſture or Inſtal- 
ment, being\made (as aforeſaid) by the Dean and Chapter of a Ca- 
thedral Church, by virtue of the King's Licenſe and Letters Miſſive, 
according to his Majeſty's Nomination and pleafore, contained in 
ſuch Letters Miſive, in purſvance of ſuch Licenſe to ele, under 
the Great Seal of England; which Elettion being made accordingly, 
the Dean and Chapter are to return a Certificate thereof under their 
Common'Seal unto his Majeſty. This Elefion alone and of it ſelf, 
be it to an Archbiſhoprick or Biſhoprick, if the perſon elefted were 
before the Parſon or Vicar of any Church Preſentative, or Dean of 
any Cathedral, or held any other Epiſcopal Dignity, doth not ipſo 
fatto make void in Law ſuch former Benefice, or Dignity, or Dean- 
ry, becauſe he is not compleat and abſolute Biſhop merely by ſuch 
Ele#ien, but onely Biſhop ele; And an Election onely of ſuch one _ _ 
ro a Biſhoprick, who had before a Benefice with Cure, or any other ,;-> -- 7 
Eccleſiaſtical Vignity or promotion, doth not make a Ceſſion there- 3jef. :5. 
of ©, And it hath been adjudged, that a Commendam retinere made * Trin. 
to ſuch-a perſon of ſuch a Parſonage Deanry, or other dignity Ec- ' 1 J2c- CB. 
clefiaſtical, which the ſid Parſon had before his Eleftion to the Bi- —_ _ 
ſhoprick, is yet good to him notwithſtanding ſuch EleCtion, and fo maths > and 
remains good to him until his Conſecration 9. Litchfield. 

(3.) Confirmation hath various fenſes according to the different #6. Rep. & 
Acceptartion of the word ; but here it is mainly intended for that, _ =_ 
which in order to an Inveſture of a Biſhop, is done by the Arcli- c/(e, Lack, 
biſhop or Metropolitan of that Province in which a Biſhoprick: is Rep. 

S void. 


0f-Conge d' Eſlire, 


void, and unto which a new Biſhop is to be inveſted, with ſuch 
* Vid. Stat. uſual BenediCtions and Ceremonies as. are requiſite to- the fame *. 
25 H.8.c-20. Note, That before an Archbiſhop, or other Biſhop, is confirmed, 
conſecrated or inveſted, he muſt take the Oath of-Fealty unto the 
King's Majeſty onely, after which the King, under his great Seal, 
doth ſignifie his EleCtion to one Archbiſhop-, and two other Bi- 
ſhops z otherwiſe unto four Biſhaps within his Majeſties Dominions, 
thereby requiring them to confirm his EleCtion, and to conlecrate 
and inveſt the perſon elefted. After which Confirmation and Con- 
ſecration he is complete Biſhop to all intents and purpoſes, as 
well to Temporalties as Spiritualties. And now he hath plenam po- 
teſtatem tam Furiſdiftionis quam Ordinis;, and may therefore after his 
Conſecration certifie an Excommengment; and upon his Confirma- 
f 13Eliz. - ti0z the power of the Guardian of the Spiritualties doth ceaſe *, 
Dyer 359 and a Writ for Admiſſion of a Clerk to a Benefice, awarded Epiſco- 
* 22E,3-13- po eletto C& confirmato, hath been held to be good ©. Likewiſe the 
King may by his Letters Patents, after fuch Confirmation and be- 
»11E.3 5. fore Conſecration-grant unto ſuch Biſhop his Temporalties ®, which 
& 45 E.3.22. Grant from his Majeſty is held tobe porius de gratia quam de jure ; 
but if the Biſhop of one Dioceſe be tranſlated to a Biſhoprick in 
another , there needs no new Confirmation of him. In the Canon 
[de Confirmatione Epiſcoporum] of Othobon's Conſtitutions, it is or- 
Oth:bon. d& dained in hac wverba,” viz. Ut cujus Eleftionis Epiſcopalis Confirmatio 
Confirm. Ep. poſt ulatur, inter cetera ſuper quibus Inquiſitio & Examinatio precedere 
cap: unice debet ſecundum Canonum Inſtituta : illud exattiſſume jnquiratur, 'utrum 
plura Beneficia cum animarum cura, qui eleftus eſt, antequam eljgeretur, 
babuerit : Et ſi habuiſſe inveniatur, an cum eo ſuper hoc furrit diſper- 
ſatum : Et an Diſpenſatio, ſi quam exhibuerit , vera fit, & ad onnia 
beneficia, que obtinuit, extendatur. Et ſi in aliquo Premiſſorum, is ad- 
quem Confirmatio ſpeftat, Eleftum deficere ſua diſcuſſione compererit : 
eidem nullatenus munus Confir mationts impendat. 

(4.) There is alſo Confirmarion of another kind, ard farremote in 
ſenſe from the former, not of any Eccleſiaſtical conſidecation, nor of 
any Affinity with the other, otherwiſe than nominal, and thart is the 
ratifying or confirming of an Office, or an eſtate in a Place or Of- 
fice, to one who hath or formerly had the polleſſion thereof by a 

Weſt, good Title, but voidable, though not attually and at preſent void. 
Symb, par. 1. T'o explain this; A Biſhop grants his Chancellourſhip by Patent 
dent rv to one for term of his Natural life': this Grant is good to the Pa- 
© 165. bh, tentee, and not in it ſelf void; yet upon the Biſhop's death it is 
225. h. 274, YOidable, unleſs it be corroborated and ratified by the Confirmation 
d. 163-g- of the Dean and Chapter i. This is not the Confirmation here in- 
Litt. 119.3” "tended, but the Confirmation of the Eleftion of a-new Biſhop in 
"5 *- order to his Conſecration and Inveſture; which though heretofore 

was 
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was by the Biſhop of Rome, when he claimed a Spiritual Juriſdicti- 


ch on in this Realm; yet now ſince the Star. of 25 H.8. c. 20. the | 
4 ſame is at his Majeſty's Command performed by the Archbiſhop or | 
? Metropolitan of the Province wherein ſuch Biſhoprick is void, and | 

w two other Biſhops ; otherwiſe by four ſuch Biſhops within his Ma- | 

NI jelty's Dominions, as to whom under his Broad Seal, he ſhall figni- | 

ol fie ſuch Election, commanding them to confirm the fame, as alſo 

Sy to conſecrate and inveſt the perſon whoſe Ele&tion to the Biſhop- 

* rick is ſo confirmed as aforeſaid. 

of (5.) The Confirmation of the EleCtion of Biſhops to vacant Sees 

_ according to the Canon Law, and as practiſed in-ſuch Kingdoms | 

by, beyond Sea, where the Pope doth claim and exerciſe a Spiritual | 

"» Juriſdiction, is, as to the mode and ſolemnity thereof, quite ano- | 

3 ther thing to what the practice is with us in this Realm. 

' (6.) In France, though the Nomination of a Biſhop to ſucceed in 

” a vacant See belongs to the French King, yet if he doth not nomi- 

e nate within ſix or nine months next after the death of the former 

” Biſhop, 7s devolutum eft ad Papam * ;, if a Biſhoprick be there yoid, * Cap. ne pro 

i be it quomodocunque, whether by Ceſlion or otherwiſe, the Law ſpeaks deſe#u de 

L indefinitely in that caſe, the King ſhall-nominate in France who ſhall £*#.c- 2- de 

0 be the new Biſhop; but then he muſt nominate within ſix or nine 2" SS 

U months, which being elapſed, and no Nomination, he cannot af- $e&.1. deRe- 

i terwards nominate, Nam jms eft ad Papam devo/utum : nec poterit pur- gia Nomina. 

n gare moram', For the Law in that caſe and in that Kingdom is, P**: Rebutt. 

v that Nominatione non fatta intra ſex menſes, devolvitur *nominatio & _— 4 | 

1 . . . n * turd. : 
plena diſpoſitio Epiſcopatics ad Papam. As alſo appears in that remar- pF. in dia. 

'3 kable Caſe controverted touching the Confirmation of the Election, cap. 2. de 

4 Ad Epiſcopatum Appamiarum; tor upon the death of Cardinal de Al- <9}. Pro 

Y bret, An. 1520. 10. Dec. that Biſhoprick became void; whereupon *"*: 

a the Canons of that Church convened, and proceeded to the Election | 
of a new Biſhop, and choſe D. Bernard de Lordat, who being elec- 
ted, applied himſelt Archiepiſcopo Tholoſano, tanquam ſuo Metropols- 

0 tano, ſaltem Vicariis ſuis, for the Confirmation of his Eleftion, which 

f was done accordingly ; to which Confirmation the Procurator Regins 

1 was not called, who appealed from the ſaid Election and Confirma- 

F tion, alledging that the Nomination to the Biſhoprick belonged to 

a the King, who nominated D. Fohn de Puis to the Pope; whereupon 

. the Pope granted the ſaid Biſhoprick to the ſaid Jobn de Pais, who 

- by the Bulls and Proxies of the Pope took poſſeſſion thereof. From 

: all which Appeal was again afterwards :n ſupremam Curiam , be- 

- tween de Puis and Lordat; but de Puis obtaining another Biſhoprick, 

the Proceſs on the Appeal was extin(t, and Lordat by a Definitive = RebufF. 
had the Poſleſſion of the ſaid Biſhoprick confirmed to him ”, ubi ſupra. 


® S 2 CHAP. 


CHAP. VI. 
Of Conſecration. 


1. What Conſecration ſignifies; thi ancient Rites and Ceremonies 
thereof under the Law; who they were to whom « belonged. 

2. Conſecration, as ſpecially applicable to Biſhops. 

3. Hin ancient Canon toxching the conſecration of Churches. 

4. The Form of conſecration of Churches by the Juſtinian Law, the 
Rites and Ceremonies therein uſed by the Greek and Latin 
Churches. 

5- Conſeeration of Biſhops how neceſſary by the Imperial Law, Conſo- 
nant to the pratiice of the Greek and Latin Churches. 

6. Conſecration of Biſhops is Charater Indelebilis at the Common 
Law. | 

7. Who firſt conſecrated Churches; who firſ# took the ftiyle of Pope ; 
The Original of Godfathers and-Godmothers in Baptiſm. 

8. Incaſe of Tranſlations of Biſhops no need of new Conſecrations ;, 
Requiſites to. Creation and Tranſlation of Biſhops acoording to the 
Common Law of England. 


(1. FYONSECRATION here chiefly refers either to Bi- 

ſhops or Churches: The Civil as well as Canon Law takes 

* L. 3 4 Notice of both =. lt ſignifies a Dedication to God; Fuſtinian in 
quando, C. de his Novels makes uſe of the word, thereby ſignifying an Impoſition 
Bon. vac. © of hands ; For in' this manner ( ſays that Book of great Anti- 
P:drds, oy quity » entituled, MPAZEIS TON ANOETOAQN) began Bi- 
Jul. Patric. {hops to be conſecrated. It is a kind of Separation of perfons Ec- 
?n Verſion. Cleſiaſtical from the Laity, and of things ſacred from prophane, 
pp ; for the eſpecial uſe and ſervice of God. The word in the Hebrew 
ene" fignifies «filling of the hand, thereby intimating, that-under the Law 
in the Confecration of any, there was a giving them, or Putting into 

| their bands things to offer, whereby they were admitred to their 

* Exod.29.9. Prieſtly Office . In this Conſecration the holy UnCtion was'uſed, 
"g ms 9 or the holy Oil, or holy Ointment, which was not to be applied to 
1 Kiog.1. 35. 2NY Prophane or C jvil uſe,” but to be-appropriated to the Sons of 
& 1 Sam. 16, Haron; onely whereas Kings were andare to be anointed, that is to 
12. P..89.20, be underſtood, as by ſpecial command from God'«, as an Exrep- 
tion to the Sacerdotal practice, and as a conſecrating them to the 
Government ; in relation whereto a King is a mixt perſon under a 

double capacity, Ercleſsaſtical and Civil, as'next under God: the Su- 

preme 1n Church and State within his own Domiggons. And al- 

C 6 though 
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though under the Levitise! Law there was an anointing Oil, com- 
mon to the High Prieft, with the inferiour Prieſts *; yet the High * Exod. 2g. 
Prieſt had a Conſecration peculiar to himſelf, which was by the 20 
pouring out the precious Ozntment upon his head f. In imita- ue 6. 02. 
tion whereof are Kings at this day anointed to the Regal Autho-p;,, HR 
rity. 

(2.) The import of this word [ Conſecration Þ as prafticable in 
all Ages, ſpecially refers to-Archbiſhops and Biſhops, and-with us 
conſiſts 1n certain Benedicions and Ceremonies peculiarly requiſite 
thereunto; And when after Election and Confirmation the perfon 
is conſecrated and inveſted, he is then compleat Biſhop, as well to 
Temporalties as Spiritualties, and then the power of the Guardian 
of the Spiritualties doth ceaſe, Being "conſecrated he may confer 
Holy Orders upon others, and may confecrate Churches and Chg 
pels, which before he could not. Anſelm, Archbiſhop of Canterbu- 
ry, deprived divers Prelates for receiving Inveſture of King #. 1. 
but after they were reſtored ex gratia, Speed 436. The Roman Sy- 
nod made 2a Canon, that Inveſture belongs to the Pope ;- yet- #.-r. 
uſed to give —_— » 23S he did to Relpb, Archbiſhop of Camerbu- 

. Sp. 440. Þ. 
hw Touching the Conſecration of Churches, the learned Sir H. 
Spelman makes mention of a very Ancient Cznou made by the Sy- 
nod held at Celichyth in the Year $16. under Wwlfred, Archbiſhop Celichyth. 
of Canterbury, and Preſident of the faid Synod, Kennlph, King of 
Mercia, being thereat ala-perfonaly preſent; The Capon is tg this 

poſe, viz. Wherever a Church is built or eveBied, let it be ſanftified 

the Biſhop of the proper Dioceſe : Let #t have a Benediftion from him- 
elf, end be ſprinkied with Holy Water, and fo be made a compleat 
Church, in ſuch manner as is preſcribed in the Miniſterial Book. Af- 
terwards let the Euchariſt , which is conſecrated by the ſame Biſhop, be 
together with other Reliques,, repoſited and laid: up in a Cheft, and hept 
and preſerved in the ſame Church. And we ordain and command, that 
every Biſhop take care that the Saints, to whom their Churches are dedica- on 7" obs 
ted reſpettiuely, be painted on the Church-walls, or in Tables, or on the Celichyth. : 
Altars®. Can. 2. 

(4.) The Emperonr Fuftixiav in his care of the' Church, hath 
preſcribed a Form of Conſecration thereof in this manner," viz. 
his Law is, That none ſpall preſume to ereft a Church, untill the Biſhop 
of the Dioceſe hath been firſk acquainted therewith, and ſhall come and 
lift up bis hands to Heaven, and conſecrate the place #0 God by Pray- " Auth. d: 
er and ereG the Symbol of our Salvation, VIZ. the venerable and tru- —_ 
ly precious Rood Þ. Likewiſe among other Ceremonies of Confe- ©, © i. 
crativg Churches, the laying of the firſt Stone 'was of Ancient uſe Novell. 1 23. 
in.the Greek, Churcb., as may be obſerved dur of their Exchologne, 131. 
where 
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where it is ſaid, That the Biſhop, after ſome other Riter performed , 
ſtanding in the place where the Holy Altar ſhall be ſet , ſaith certain 
Prayers, which being ended, he giveth the Ite Milla eſt, and then taketh 
up one of the Stones, and baving cut a Croſs upon it, himſelf with hu 
own hands layeth it upon the Groundwork, - as the firſt Foundation-ſtone ; 
then he pronounceth the 'E2:>orw airy, KC. and ſo the Workmen be- 
gin the building. The like Ceremonies are uſed in the Latin Church 
at this gay at the Conſecration of- Churches , as appears by their 
i Pontificale, Pontificale > There is this farther touching the Conſecration of 
pag: 251» P®Y Churches in the Enchologue of the Greek Church, Thgt the Bi/hop 
—_ a having on his Formalities, fumeth the Ground-work or Foundation with 
65565, 7. | Ove 
his Incenſe Circular-wiſe , then the Singing-men ſay a kind of Colle& 
for. the Saint to whoſe Name the Church 3s dedicated, and ſome other 
ig vices as the Chaunter ſhall appoint.. So that although the Patron 
might chuſe the Ground, yet the Prelate was to come and conſe- 
crate it; the Patron might bring the Stones, but the Biſhop laid 
the Foundation; the Workmen might with the Materials make a 
Houſe, but the Biſhop by the Conſecration made it a Church; It 
was but the dead body of a Temple, till it received the being of a 
Church by the influence of the Dioceſan. Thence it was that the 
| nor 4 of a new Church followed not the Building, but the Con- 
ecration thereof, as was well obſerved by that Deyout and Learned 
King Alured in the fifth Canon: of his Eccleſiaſtical Laws, where he 
faith, That if a man purſued by bis Enemy flie to the Temple,. no man 
ſhall thence ys him away for the ſpace of ſeven days; which Law was 
yer made a Caution, That this freedom” ſhall not be granted to any 
Church, but ſuch as ſhall be conſecrated by the Biſhop. 

(5.) Conſecration reſating to the perſon, office and dignity of a 
Biſhop (asiin the former part of this Chapter) was by the Imperi- 
al Law'ſo neceſlaryto the making him a Biſhop complete, as that 
without. it his Election and Confirmation would not have entituled 
him. te any Church that ſhould be new erected within his Dioceſe, 
whereunto he being conſecrated, had a right and Title; as is evi- 
dent not onely by the Emperours Novel, but alſo more peculi- 

.—arly acknowledged by the =1-vg:7407 , or the ſetting up of the 
Croſs behind; the Altar when he made the Conſecration. Thus 
the Exchologue for the Greek Church. The like alfo is obſerved in 
the  Latis, where the Ceremonies are more tedious and elaborate. 
By the ſetting up of the ſaid =epom, the Right of the new 
Church was conveyed to the Patriarch or Biſhop as by an eſpecial 
Title, and that not onely by the Excholozwe in the Greek.;, but alſo 
by the Emperour's Novel inthe Zarin Church ; Concerning which 
EK oi and ' the; conveyance: thereof 'by/ the =7avgom5e0y , obſer» 
Va 


-;Vable. to, this purpoſe $s that Synodical Sentence given by Ger- 
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' wrote de Trenitate © Unitate Dei, He was the firſt that decreed 
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manus , Patriarch of Conſtantinople, againſt Fohn Archbiſhop of \ JusGrec 
Lepanto, touching certain Epiſcopal Monaſteries, whereon he Lat. To. 1. 
had, illegally fixed his Croſs under pretence of a Right to the Synod. 1. 
« F 232,233, KC, 
(6.) This Conſecration, ſpecially as it refers to Biſhops, is Che- 
ratter indelebilis, infomuch that although it ſhould ſo happen, that 
for ſome juſt cauſe he (hould be depoſed or removed from the Sce, 
or ſulpended ab Officio c> Beneficio, bath from his Spirituil Juriſdic- 
tion, as to the exerciſe and execution thereof, as alſo from the 
'Temporalties and profits of the Biſhoprick ; yet he ſtill retains the 
Title of a Biſhop, for that it is ſuppoſed the Order it ſelf cannot 
abſolutely be taken from him!. King H. 1. banifhzd Thurſtar, ' 21 H. 5. 4, 
Archbiſhop of York; for five ycars, for receiving Conſecration 7 arkbam. 
from the Pope, Speed 440. b. 458. b. 
(7.) It appears by good Chronology, that the firſt that ever 
confecrnted Churthes was Exginus, who was a Greek,, and Prieſt of 
Rome, and was the firſt that ever ſtyled himſelf Pope, An. 154. who 
that Churches ſhould be conſecrated, with the conſent of the Me: Chris = 
tropolitan or Biſhop ; and that there ſhould be one Godfather, and acx. Stat. 
oge Godmother, at Baptiſm ®., Ephem. 
(8.) In a Caſe of Tranſlation the Biſhop need not to be conſe- 
crated de novo, as in Caſe of Creation ®. Anciently and accor. * Calc Evans 
ding to the Canon Law, and where the Pope's Spiritual Power and * —__ 
authority was in force, Biſhops were not ſo much by Ele&ion as by © NP: 
Poſtulation, and then the ſaying was Eleftus Poſtulando, &- Poſt ulatns 
obligandoy and. that caſe the EleCted was a Biſhop preſently, with- 
out either Confirmation or Conſecration, onely by the Aſſent of the 
Superiour 2. Before Conſecration the Biſhop hath not aCtual pol- * Sum. Ro- 
ſeſſion, although he hath a Freehold in Law afrer Conſecration : (ell. Poſtula- 
But, in cafe of Tranſlation there is not any\new Eleftion, nor may © x 
the Dean and Chapter pray a Conge d' Eſlire but they ſignifie tothe jo © 
King how their Biſhoprick is void, &. ideo bumillime poſtulamus p. 106. 
Humbricenſem Epiſcopum fore Epiſcopum noſtram, and that is called, 
Poftulation ;, and then if che King grant 1t, he 1s the Biſhop. Tre. 
12 Fac, B. R. Sir Fo. Vaughan's Cale verſ. Aſcough, Roll. Rep. Poſtu- 
latio eſt alicnjus perſone ad diguitatem, vel Societatem Fraternam, Ca- 
nonica fafta vocatio : vel eſt perſone, que eligs non poteſt, ad eligendum 
petitio. Cap. innotuit, Y habite. de Eleft. The Biſhop of Saint P. 
was choſen Biſhop of Trevers, and had the Aſſent of the Pope, 
and when he came there, he found another in poſſeſſion ; where- 
upon he would have returned to his former Biſhoprick, bat could 
not, becauſe it was void before by the conſent of the Superiour, 
And in the Caſe of Evans and Aſcorn7h, it was laid, That a Biſhop 


hath 


Of Conſecration. 
bath been ſummoned to Parliament before his Confirmation; bt, as Jones 
- there ſaid, That was after bis Poſſeſſions or T emporalties were reſtored 
to bim. And Calthrop there ſaid, That in thr Caſe of Tranſlation of 
a Biſhop there are five things to be performed, 1. The Chapters Inti- 
mation of the death of their Biſhop, praying Conge d* Eſlire. 2, Con- 
ge al eux d* Eſlire. 3. A Certificate of the Eleftion. © 4, The Aﬀent 
of the Biſhop and the King. 5+ The Writ to the Archbiſhop to egnfirm 
and inſtall bim ;, becauſe in ſuch caſe of Tranſlation he ſhall not be 0onſe- 
crated de Novo, as aforeſaid. But Conſecration is neceſſary to'the. 
making of him a Bilhop who was none before, and is the fourth 
Act in order to a Biſhop, according to the enumeration of theſe 
ſteps and degrees thereunto, which in the ſaid Cafe of Evarrsand 
Aſcough is mentioned by Whitlock ; where he faith, That in the -ma- 
king of a Biſhop when a Biſhoprick, is void, the courſe is, 1 To obtain « 
Conge  Eſlire. 2. The K fe Letters Miſſrue, whom they ſhall chiſe. 


3. Upon the Eleftion three Inſtruments thereof 5, one whereof to the party 
Elefted, another to the Archbiſhop, a third ro the King, certifying him , 
of the Eleftion, - and then there 45 an abt of Aſſent tothe Eletton, which 
cannot be without bus Aſſent. 4. The King's Writ ro the Archbiſhoy to 
conſecrate and inſtall the perſon elefled. 5, Then the Archbiſhop iſſues |, 
forth a general Citation, and therein doth yrefix a certain day for the 
Confirmation, which is done accordingly, and then hes conſecrated. Then 
the new Biſhop Swears Fealty to the King, which being done, the 
King orders him his Temporalties: ſo that there' are three princi- 
pal Ats required to the making of a Biſhop; The Ele&on is as the 
Sollicitation, the Confirmation is the Cortra#,, the Conſecrarion is the 
Conſummation of the Marriage : Anlwerable whereunto, (aid Dode- 
ridge in the Caſe aforeſaid, are the Acts of making a Parſon: As 
1. Preſentation, whereto anſwers the Eleft;on of a Biſhop. 2. Ad- 
miſſion ., to which Confirmation anſwers. 3. Inſtitution, which is as 
the Conſecration; and Induftion as the Reſtirution of the Temporal- 

» Tn digg, es? The Spiritual Marriage betwecn the Church and" the Bi- 

Caſe, Evans ſhop snitur per Eleftionem , contrabitur per Confirmationem , "& con- 

& Aſcough. ſummatur per Conſecrarionem;, and the Reſtitution of the Tempo- 
ralties is as the bringing home of the Wife. 
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CHAP. VIL 
Of Deans and C hapters. 


1, What a Dean 5s, ſo called; what Dean and Chapter fipni» 
foes ;, and what roNas Rural are.. jor 

2. The Diviſion of Deans according to the Civil and Canon Laws ; 
4 Queſtion in Law touching the Deanry of St. Martins. 

3- Two ways of creating Deans, and in what other ſenſes the word 
or ſtyle of Dean i applicable. 

4. Four ſorts of Deans according to the Law of the Land. 

5+ The Patronage of Deanries # in the Crown. 

6. The Dean and Chapter of a Cathedral, # a Corporation Spiritual. 

7- A Deanry conſiſts of two parts; The difference between a Dean, 
Prebend and Parſon; and that Deanries and Archdeaconrie; are 
Eccleſiaſt ical dignities, 

8. Chapter, what ;, the ſeveral acceptations of that word. 

9. The difference between Capitulum and Conyentus in the Canon 
Law. 

10. The deſcription of a Chapter as to their Conſtitution and Ge» 
vernment. 

11. Whether one Biſhop may have two Chapters ? 

12. Whether the Leaſe of a Parſonage in ont Dioceſe, annexed to 4 
Prebend in another, made by that Prebend, be good withont the Con« 
firmation of that Biſhop in whoſe Dioceſe the Parſonage 11? 


12TYE7 N ( w\8»@- A Irs, decem) is an Eccleſiaſtical Ma- 
giſtrate , ſo called, becauſe anciently he preſided or 
had power over Ten Canons or. Prebends at the leaſt. Sed di- 
cuntur Decani Rurales, eo quod Decem Clericis ſive Parochiis preſint. 
Secund. Papiam, Lindw. de Conſtit. verb. Decan. Rurales glofſ. Dean 
Rural, becauſe he uſually had charge over Ten Countrey Pariſhes. 
Anciently alſo called Archipresbyter, becauſe other Presbyters were 
under his charge. Here in Englend he i$ commonly called a Dear 
who is next under the Biſhop, and chief of the Chapter ordina- 
rily in a Cathedral Church, the reſt of that Eccleſiaſtical Society or 
Corporation being calied Capitalum, the Chapter. Dean and Chap- 
ter is a Body Corporate Spiritual, conſiſting of many able perſons 
in Law, viz. the Dean (who is chief) and his Prebends, and 
they together make the Corporation. _ as this Corporation 
; may 
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may joyntly purchafe Lands and Tenements to the ule of their 

Church and Succeſſours ; ſo likewiſe every of them ſevyerally may 

purchaſe to the uſe of himſelf and his Heirs. After the death of 

*22E.3 a Prebend, the Dean and Chapter ſhall have the Profits *® ; And 
Ayd del Roy after the death of a Den of a Free Chapel belonging to. the King, 
903- PM* the King ſhall have the Profits of the Deanry ; for it is at his plea- 
1 ner. ſure whether he will collate a new Dean to it Þ. It is likewiſe 
held, that a Drarry is 4 Spiritual Promotion; 4nd" net a Temporal, by 

all the Judges ©: And if the Nomination and Patronage of a 

Deauty be at the appointment of the King, his Heirs and Succeſ- 

ſours, and he appoint a Dear, yet it is a Spiritual Promotion «, 

The King makes the Corporations of Dean and Chapter © The 

Chapter of the Biſhop conſiſts of a Dean' as the chief, and of the 
Prebendaries, or the like, which are commonly-<called the Chapter f, 

As to the Biſhop and Chapter, which are but one Body, their pol- 

ſcſhons are divided, fo as the Biſhop hath a part for himſelf, and 

23. the Chapter the reſidue 8. And their poſſeſſions alſo for the 

- moſt partare divided, the Dear having one part alone in right of 

his Deanry, and each particular Prebendary a certain part in right 

of their Probends : the reſidue the Dear and Chapter have alike ; -and 

cach"of them is to this PR incorporate by hiunſelf 6, In 

the Cathedral Churches of St. Davids and of Landaff there never 


' hath been any Deaz, but the Biſhop in either is Head of the Chap- 
« ter; and in the Biſhop's abſence, in the Chapter at St. Dwvids and 


at Landaff, the Archdracow. There are alſo fome Dexmrs tn-Eng- 

lend without any Juriſdiction, onely for Honour fo ſtyled; as the 
Dean of 'the C Royal, and Dean of the Chapel of St. George 

at Windſor : ſome Deans there are without any Chaprey, yet 

enjoying certain Juriſdiftions, as the Dean of Croydon, the Dean 

Coke 3. Dean of Battel, the Dean of Bockin, &c, In the Caſe of the Dean and 
ns og Chapter of Norwich it is ſaid, That im Obriſt ian Policy it was thought 
Ciſe 40 & AcFefſary, (for that the Chorch eduld not be without Sets and He- 
41 Eliz, Fehcs) that every Beſhop ſhould be aſſiſted with a Council, it.” x Dean 
and Chapter, (1.) To conſult with them tm deoiding of diffientt Contre- 

xT of Religion ;, to which purpoſe every Biſhop habet Cathedram. 

(2.) To conſent to every Grant the Biſhop ſhall make to bind bis Succeſ- 

fours: for the Law did not judge it reaſonable ts repoſe ſuch confidence in 

him alone. At firft all the Poſſeflions were to the Biſhop, after- 

wards a certain portion was affigned to the Chapter , therefore 

: the Chapter was before they had-any Poſſefſions, and of common 
' Lindw. pro right the Biſhop is Patron of all the Prebends, becauſe their Polſeſ. 
—— ap fjons were derived from him : So that fo long as the Btſhoprick 
continues, the Dean and Chapter (being his Council) remans, 


De 
Rurales. This word [ Dear} is diverſly uſed by Lindweod i, who feak: 
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ing-of Deer-Rurals *, be deferibes then to be certain perſons that-* Decreral. 
have certain Jurifdiftion Eccleſiaſtical oyer other Miniſters and Pa- £*!7- 4? Offic. 
riſhes near adjoining, aſſigned unto them by the Biſhop and Arch- _— 
deacon, being placed and difplaced by them : Such are the Dean of what. D-car; 
Croyden in Surrey, the Dean of Batre/ in Kent, the Dean of Burian Rurales ſunt 
in Cornwall, &c. Theſe Deany Rurdl are Decar:i Tenporales, Cott-"Pecani Tem- 
ſtiruted to ſome Miniſterial FunQtion under the Biſhop or Archbi-17,* - 
hep *, They are certdin Eccleſiaſtical perfons having certain hh fas 
Offices commonly belonging to the Biſhop and Archdeacon, and #piſcaps vet 
therefore to either of them belongs the receiving or removing of 4/cb:epiſcep» 
them; and their Ofhce is temporal, not perpetual, as is the Office o_w cendaun 
of the Deans of Cathedral and Collegiate Churches, and other Tory 
Churches quib perperno intiralantar |. C1. Glaſt, in 
(2.) The Cevil and Canon Laws do chiefly take notice but of ver6. Decan, 
three ſorts of Deans; the one, he who is impower'd and fer over 74. 
Ten Sonfdiers ®, Another, he who is called Dear Raral, Pl nay 
aforeſaid ®. The third 1s, a Dean of a Cathedral of Colle ate ancien; cal 
Church, as aboveſai@®. There is altfo the Dearry of St. Martin led, Teſte: 
le Grand, London, concerning which Lindwood puts the queſtion., 9n-caler. 
Wherher ir be ſuch an Eccleſraſtical Benefice « #1 effeft may intuy ſach Jade -_ 
penalties, as may poſſibly happen to other per ſons Beneficed * And after Decan. Rar, 
deep inquiries into the Laws, Precedents and Antiquities foreign * C. de De- 
and domeſtick , with very deleQable yariety of great Learning "is, & 12. 


hin inde argumentatively, and pro & con impartially, at Ht dot Jer totum. 


conclude it in the Affirmative, Lindw. Conſtre. tit. de Cohab. Cleric. ry _ 


& Ml. C. nt Clericalts, verb. Beneficiatt. Apoſtolus. 
(3.) As there are two Foundations of Cathedral Churches in * Exer. de 
Enyland, the Old and the New: (the.New being thoſe which King a. by dilec- 
H.8. upon the ſuppreſſion of Abbies, transformed from Abbat or * 2 
Prior and Convent, to Dean and Chapter ) So there are two ways or 
means of creating theſe Deans; for thoſe of the old Fonndation 
vere raiſed to their dignity mnch like Biſhops : the King firft iſf- 
ſuing and granting his Conge 4” Eſlire to the Chapter, the Chapter 
therevpon making their Election, the King then yielding his Royal 
aſſent, and the Biſhop confirming him, and giving his Mandate to 
inſtall him. But thoſe of che New Foundation are by a' much ſhor- 
ter courſe inſtall'd by virtue of the King's Letrers Patents, with- 
ont either Eleftion or Confirmation. Deans of the Old Founda- 
tion (before rhe ſuppreſſion of Monaſteries) arrive to their dig- 
nittes much like Biſhops; But Deans of the New Foundations (np- 
on ſuppreſſion of Abbies or Priories, transformed by H. 8. into Dean 
3nd Chapter) are by a ſhorter courſe inftalled by victue of the King's 
Letters Patems, Wirhokr Fleftion or Confirmation it was faid by Ho- 
bart m Brirg's Caſe, that a' Drar and Chapter are a Fody Spiritual, and 
| :; annexed 
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annexed to the Biſhop throu; bout all England, Brig g's Caſe in Winch, 
Rep. .The ſame-word is alſo applicd to divers that are the chief 
of certain peculiar Churches or Chapels, as the Dean of his Ma- 
jeſty's Chapel, the Dran of the Arches, the Dean of St. George's 
Chapel in Windſor, &c. Nec Collegio alicui prefetti, nec Furiſditti- 
one ulla donati , Nomine tamen velut honoris gratia Inſignes, fays the 
Learned Spelman. 

(4 ) Each Archbiſhop and every Biſhop hath a Dean and Chap- 
ter; and whereas it was formerly ſaid, That the Civil and Canon 
Laws do chiefly take notice but of three ſorts of Deans, it is manifeſt, 
that there are four ſorts of Deans or Deanries, whereof the Laws 
of this Kingdom do take knowledge. The firſt is a Dean who hath 
a Chapter conſiſting of Canons and Prebendaries, as aforeſaid, 
ſubordinate to the Biſhop, as a Council aſſiſtant to him in matters 
Spiritual relating to Religion, and in matters Temporal relating 

» Co. par. 3. tothe Temporalties of his Biſhoprick P. The ſecond is a Dean who 
Caſe Dean hath no Chapter, Preſentative, having Cure of Souls; he hath a 
- oo P-of Peculiar, and a Court with Eccleſiaſtical Juriſdition thereia ; he 
is not ſubject to the Viſitation of the Ordinary : Such is the Dean 
of Battel in Suſſex, a Deanry founded by Wilkam the Congueronr in 
memory of his Conqueſt ; who though he be preſentable to the Bi- 
ſhop by the Patron, and admitted to the Deanry by Inſtitution and 
Induction by the Biſhop of Chicheſter, yet is exempt from his Viſita- 
tion. The third is, whoſe Deanry is not Preſentative, but Donative, 
nor hath he cure of Souls, but is oncly by Covenant/or Conditjon ; 
he hath a Court and a Peculiar, holding Plea of matters Eccleſiafti- 
_ cal ariſing within his Peculiar over divers Pariſhes. Snch a Dean 
conſtituted by commiſſion of the Metropolitan, is the Dean of the 
Arches, the Dcan of Bocking in Effex, and divers others. T he fourth 
is the Kural Dean aforeſaid, having no abſolute judicial power in 
himſelf, but is onely by the direCtion of the Biſhop or Archdeacon, 
to order and prepare Eccleſiaſtical affairs within his Deanry and-Pre- 
cinct ; the power of theſe Rural Deans is at this day nigh extingul- 
ſhed by the Office of the Archdeacon and the Biſhop's Chancellour ; 
yet in ſome parts of this Realm it 13 ſtill in force. 

(5.) Of theſe four ſorts of Deans, the firſt, as was ſaid, hath 
a Chapter, being an Eccleſiaſtical Governour Secular over the 
Canons and Prebendaries in the Cathedral Church, as the Dean 
of Canterbury, St. Pauls, &c. The Patronage of all which 
Deanrics is in the Crown, and doth not belong to any Subject. 
Alfo, the new Deanries ( as was formerly hinted) which were 
tranſlated from Priories and Covents, or were after the diſſolution 
of Abbies and Monaſterics Founded by King. H. $. or other Kings 
of this Realm, are now Donative, and the Deans. thereof ay by 
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the King's Letters. Patents Inſtalled : but the Ancient Deans of 
Chapters are ( as Biſhops ) by a Conge d Eſlire, and are after con- 
firmed by the Biſhop. 

(6.) The Dean and Chapter of Canterbury are, during a Vacancy of 
that Archbiſhoprick, Guardians of the Spiritualties, to whom the 
Star. of 25 H.8. of Diſpenſations, giveth power of Diſpenſation when 
that See is vacant 4. The Dean and Chapter of any Cathedral make 4 c:/r. and 
a Corporation Spiritual, and at the Common Law challenges are al- /{er's C aſe 
lowed where the Iſſue concerns a Corporation, and they to make fF*% the Bi- 
the Pannel, or where any of their Body are to go on the Jury, or any donkey mar 
of kin unto them, though the Body Corporate be not direCtly a par- Lichfield, 
ty to the Suit : A Dean and Chapter bringing an Aflize, a Juror was Hob. Rep. 
challenged, becauſe he was Brother to one of the Prebendaries *, and * Vide 15 E. 
the challenge for that reaſon allowed © If a Dean take anobligati- #,'* 348, 
on to him and his Succeſſours, it goes to his Executors; which holds ; x. - 


true alſo as to a Biſhop, Parſon, Vicar, &c *. f Day's Caſe 
(7.) A Deanry conſiſts of Two parts, viz. Officinum & Benefici- — 
ED. 


um; The Officium hath two parts, the one is Digmry and Furiſdsti- , 1p OF: 
on, the other is Adminiſtration : But ſome Promotions are mere ca, Hoy, 
Adminiſtrations, as Prebends and Parſons, which are not Dignitics, Rep. 
becauſe they have not Juriſdiction, 11 H. 4. But an Archdeacon hath 
a dignity , becauſe he hath a jurifdiction *. So hath a Dear, te's caſe Buns 
whom anciently (according to Lindword) the Canons made their and Aſcough. 
Confeſſions, Er quod Canonics quoad curam animarum ſubſunt Decans, latch. Rep.. 
Lindw. de Panit. C. 1, glofſ. in verb. vel Decano,-&: in ver. Decanum 
& Capitulum. - Who ought to viſit his Chapter, 5E.3.7. and if a 
Prebend be.made-a Dear, the Prebendary is void by Ceſlion, 5.E. 2. 
F. Brief, 800. Alſo a Dean may make a Subſtitute as to the matters 
of his 7«riſdi#ion, as for Corrections, or Viſitations; but not as 
for the other part, viz. the Adminiſtration : for which reaſon he can» 
not make a Deputy to conlirm | eaſes, and the like *, So that in , $6 ca. 
2 Deanry Cathedral there ſeems to be, (1.) Dignity and Furiſdifti- gyans and. 
on, (2.) Office and Adminiſtration, (3.) the Benefit or Profits there» Aſcough. 
of; which ſeems very clear, for that a Parſon, a Prebend, or the 
like, hath not Dignity, but onely the Office or Adminiſtration, with 
the Profits; but a Dean, who hath Adminiſtration as others, bath 
alſo Juriſdiftion and Dignity. The Law is alſo the ſame as to an 
Archdeacon, 1 1 H.4. 40. 7 4.6. 27. 27 H.6. 5. And a Writbrought 
againſt a Dean is good and ſufficient without his proper Name, 
becauſe it is of it ſelf a Name of Dignity : And that a Deanry is. 
a Dignity, appears by 5 E. 3.9. Breve 800, as aforeſaid ; and it 1s 
an Office alſo, for that in ancient times, a Dean took the Confel- 
fions ob his Prebends, as was likewiſe hinted before. Alfo a Dean 
may by his Diguity make a Deputy to. correct, &s. but. not as an 
$, 
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” Caſe Evans his judicial Office as: to:confirm Leaſes, and the like 7. By the 
verſ. Aſcough. Canon: Law, he that is the 'Archipresbyrer, is alſo called Dean, ſel. 


in.prims loco. 


- Latch, Rep. 


Presbyterorum vel Eccleſie. Cap. ad hac, de Offic. Archidiac. Cano. in- 
novamns, 60. Diftinft. And becauſe the Dean of a Church (under- 
ſtand it of the Reman Church) in lecum Archiprecbyters ſubrogatue eff, 
Rot Deciſe, 45 1. innovic---0& ru ſum, in Decif. 443. The Arg 
ter was fo called, becauſe he was in ſome certain matters and cauſes 
ſet or appointed over the Prieſts or Presbyters, and fuch as were 6f 
the Sacerdotal Office, ſpecially in the abſence of the Biſhop ; cp. 1. 
> 2. de Offic. Archiprech. The Dean is fuch a dignity, - that the Ca- 
non Law ſtyles him, bonorabiliorem partem Capituls;, cap. poſt Eleft;o- 
nem, C.7. de Concefſ. Prebend. c. cum inter Ca. 18. & hi Panor. & gheſſ. 
de Elet. And in a large ſenſe a Dean may be (?id to be the chief of 
any that are of the ſame ſtate and order; Glefſ. in ruby. ds Decanis, 
lih, 12. C. & ths & Alceat. and ſo the Canons of the Chureh of Cor- 
ſtantinople, tanquam dioniores, were by Honoring and Theodofirs called 
Decani :  L. non plures 4. de Sacrof. Eccleſ. Ivb. 1. C.tit. 5. and the more 
honourable inter Kore Auditores, is the Dean of the Popes Chapet;" 
prapter Miniſt eriam, quod vocatur Mithre. Lud. Gomey. in proem. ad Reg. 


© Cancel. te Prothomtariis. The' truth is, the Canon Law in expr ; 
e TE 


terms fays, that Deconatus, or 4 Deanry, eff Nomen ſpecial 
tatis : Cap.cum illis vero, F. ills de Prebend. in 6. that is, when it refers 
to. preeminency in any Church Cathedral or Collegiate ;- Gemin, 

Conf. 131: nu. 5. ver. expreſſit. de Deconatu. For as &+ Deans Rural, it- 
is otherwiſe: Cap. licet Canon. de Elett. in 6. thedigntty, qua ralis, be- 

langing properly to the other, viz. Decano' Capitnli, -who is Capur 
principale. ipſius;, yet under the notion or appellation of a Chapter, 
the Dean thereof is not comprehended, unlets he be ſpecially men- 

tioned or nominated : Rebuff. in Tra#. rw pgs 8. nu. 33. & Bar- 

bes-in 3. Decret. C. poſt Eleftionem. de Conceſſ. Prabend. nv. 3. 

($:) Chapter, Capitulum, fo termed by the Canonift#, not pro- 
perly, but. metaphorically, quaſi a Little head, or a kind af Head 
not: onely.to-rule and govern the Dioceſe in the Vacation of the 
Biſhopvick , but alſo when the See is full to aſſiſt the Biſhop as a 
Council, by way of Advice in matters pertaining to the Dioceſe : 
Vid. Paxor. in Cap. Capitulum, extra de Reſcripe. The Chapter con- 
ſiting of a Dean, Canons and Prebends, is Clericorum Congrepatio 
ſab uno Decano in Eccleſia Cathedral: ; or it ſignifies, Congregationem 
Clericorum-in Eccleſia Cathearali, Conventnali, Regular vel Eollegiata. 
Of theſe Chapters ſome are Ancient, fome New; the New are 
thoſe which were founded or tranſlated by King #.'$,. in the places 
of Abbats and Covents, or Priors and' Covents: Or thoſe which 
are annexed- unto new- Bifhopricks founded by H. 8. as were Briſtol, 
Cheſter and: Oxford. This word Capitalam , or Chapter, hath j 4 
addi- 
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addiction to the Premiſes) other G—__ in Lindwocd's 'Pro- 
4 


[- 

I. vincials, where he ſpeaks de Capirulis Raralibms, of Chapters Ru- 
j ral, Lindw, tit, de Conſtit. cap. quia incontinentie, olofſ. verb. Capitulis 
$ Raralibus;, and there acquaints vs with no lefs than fix ſignifications 
; of this word. Sometimes (ſays he) it is taken for the place, 5: 
a quo fiunt Communes traftatus Collegiatorum. ' Sometimes it is-taken 
$ tor the place, in quo fiunt Diſcipline delinquentium : Cap. Reprehenſt- 
f bilis in fr. Extvy. de Appell. Sometimes jt 1s taken pro Decrerali vel 
alia certa diſt infiione Sacre Scripturg : Cap, cum ſupr. Extr, de Sepult. 
A Sometimes It is taken pro Caprtulis Ryralibms, 2s aforeſaid, that is, 
i when in Locis minus inſignibus, viz. in Rure Conſtitutis, known by 
j the name of Conventus 11 Orho's Conſtitutions : Cap. Sacramenta, ad 
7 finem , - ver. Conventib. Sometimes it is taken for a Colleftion of 


perſons, ad mvicem de his que cis incumbunt in Locis ad hoc aſſignatis 
traftantinum;, and being w_ in this ſenſe, it may be ade wo 
| ſometimes for perſons congregated in a Metropolitan or Cathe- 
dral Church, and ſometimes for perſons congregated in a Church 
Conventual,” Regular or Collegiate : and each of theſe laſt may jg 
a large ſenſe be faid to be ia Collegiate Church, according to the 
| jon thereof, viz.' That Frilefia Colleriata eft Colleftis homj- 
nm ſrmul viventium:; bat to Tpeak properly, that is Copicrilum , 
; which is reſpe&u Eccleſia Cathedralis : That Conventw, which is, re- 
ſpeftu Ecclefie Regmlaris : and that Colfegium, which 1s reſpeiu Eccle- 
Inferierir, ubt eft colleflis viyentium 1 Communi. And ſonhetimes 
Capientum is taken for a Cofleftion of muny perſons not living"in 
common. ſed ob trafiatns 'Communes inter ft habendos , ad aliquem: 
locum- eonflueminm ; according to whictr,” a convening together of 
many Rectors, Vicars, and other Ecdleſiaftical, perſons, ob rrata- 
tow communes inter ſe habendos, etiam dicityy Capitulum *. Panor- * Lindw. 
mitan underſtands it, proColleftione, ſeu pro Coltegin ipſorum Canong. 4% [4p <- 
corum';, but withall ſays, it bath divers Tignitrcarions, all which he 
comprrzes in this one Verſe, "kg 


Diſtinguit, minuit, locat, & Collethio fertur. 


Diſtinguit, when one SubjeR is diſtipguiſhed from another in any 
Tra@ or Treatife : Ainuit, when it ſtands diminutively, Capiru- 
lam , quaſi parpum Caput, as aforefaid, underſtand ie ſecundum me- 

: Locat,. when it is taken for the Place ic ſelf where the Cahorns 
are met or conven'd : Colledio, and fo it is taken pro ip/o Collegio, as 
aforeſaid ; Panorm, de Reſcripr. Extr. c. Capitudum. Whereof there 
are three infeparable ſigns, as one common Seal, pne common Stock 
or Treaſure, and one common Head or ReCtor, 
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 (s:) By the, Canon Law the words Capitwlum, Conventus, Catm, 
and Concilium, are as it were Synonymous ; but the terms, Capitu- 
lum and Conventus, are frequently uſed Promiſcuouſly : But to ſpeak 
properly according to the Law, Conventws 1s ſaid to be Congregatio 
Eccleſia Regularis ;, and Capitulum or a Chapter is ſaid to be Congre- 

« Gloſl. ibid. £4tio Eccleſia Secularizy*. The word [ Chapter] taken (as here) in 
a proper Canon-ſenſe, is a.name collective having a Plural fignifica- 
tion; yet in reference to different things, may be accommodated as 
well to the Singular as the Plural. 

(10.) A Chapter Eccleſie Cathedralis, conſiſts of perſons Eccleſi. 
aſtical, Canons and Prebendaries, whercof the Dean is chief, all 
ſubordinate ro the Biſhop, to whom they are as aſſiſtants in matters 
relating to the Church, for the better ordering and-diſpoſing the 
things thereof, and for confirmation of ſuch Leaſes of the Tempo- 
raltigs and Offices relating to the Biſhoprick, as the Biſhop from 

» Co. 2. par, CIme to time ſhall happen to make >. It ſeems that at the Common 

Caſe i the Law, -by the Gift or Grant of Lands to.a Dean and Chapter (bei 

Dean and 4 Corporation aggregate) the Inheritance or. Fee-ſimple may paſs 

— to them without the word. [[Succeſſewrs,] becauſe in Conſtruttion of 

* Hugh's Par, LaW ſuch Body Politick is ſaid. never to die ©. This muſt be gnder. 

Law, cap. 3- ſtood onely in reference to their taking of the thing granted, in 
their Politick, not Natural capacity. 

(11,) One Biſbop may poſlibly have two Chapters, and that by 
union or conſolidation, as in the Biſhop of Warerford's Caſe, who 
had the Biſhoprick of Z:/more, and the, Chapter thereof united to 
that of Waterford: In which Caſe althqugh the Chapter of Lsſmore, 
onely confirmed the Grants of Lands belonging to Li/more, and 
the Chapter of Waterford onely confirmed the Grants of Lands be- 
longing to the Biſhoprick of Waterford; yet becauſe the Union 
there was not extant, .the Judges held the Confirmation in manner 
aforeſaid to be good; but otherwiſe all the Judges held, that both 

« Co. 12. 91. Chapters ought to have confirmed 4 : For 'it ſeems if a Biſhop. hath 
a. b. two Chapters, both muſt confirm his Leaſes *. 


Dy.282.p-26. : 
Sir Sim. Degg's Parſ. Counſel. par. 1. c. 10. * Temp. R. 2. Fitz. tit. Grant 104. Hugh's Par. 


Law, Cap. 5+ 


Herbert and (12.) A Parſonage in the Dioceſe of W. is annexed to a Prebend 
Munday's Ca. jn, $. the Prebend makes a Leaſe for years, which is confirmed by 
Cr0. Par-1- the Biſhop, and Dean and Chapter of S. It was held by the Court 
to be good, without the Confirmation of the Biſhop of W. in whoſe 

Mes Rep. Dioceſe it is. In Eyre's Caſe it was reſolved,. That Chapters are 
not of a Capacity to takes by Purchaſe or Gift without the Dean, who i: 

their Head. And in the Caſe of Eaton-College, where a Leaſe 

was made by the Dean and Chapter of the College of —_ 

whereas 
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whereas they were incorporated by the Name of the Dear and 
Chapter of the College of St, Maries of Exton; Reſolved, that 3 & 4. Mt. 
the Leaſe was void for the A4iſnoſmer. Yet, whereas the Dean Eton College 
and Canons of Windſer were Iacorporated by Att of Parliament, 1 — 
by the Name of the Dean and Canons of the King's Free-Chapel 

of his Caſtle of Windſor, and they made a Leaſe by the Name of 

the Dean and Canons of the King's Majeſty's Free-Chapel of the 

Caſtle of Windſor , in the County of Birks: Reſolved, the Leaſe _ 
was good; For although the King in the AQ of Parliament calls Ja; 5 Elk 
it bis Caſtle z yet when another ſpeaks of it, it is more apt to call © 

it ehe Caſtle, and therefore ſach variance ſtalf not avoid the Leaſe. 

Likewiſe , whereas Chrifts-Church in Oxon is ted by the 

Name of Dean and Chapter Eecleſie Carhedralis Chriffs de Oxon :.,  _, 
and they made a Leaſe by the Name of Dean and Chapter Fcelefie yy,iv's Caſe. 
Cathedralis Chrifti in Academia de Oxon ;, and the Liberties de Aca- Mwre's Rep, 
demia did extend farther than the Liberties of the City ; yer it was 

adjudged a 7 Leaſe, becauſe the ſubſtance of the Corporation 

was inſerted in the words of the Leaſe. 


CHAP. VIN. 


Of Archdeacons. 


1. What Archdeacon is ;, his Office and Furiſdiion, 

2. The ſeveral kinds of Archdeaconries ; and how many in England. 

3. Whence the Archdeacons power is derived, and whether a Quare Im- 
pedit doth lie of it or not ? 

4. In what Caſe Attion lies againſt an Archdeacon, for refuſing to give 
Induttion to a Clerk inſtituted by the Biſhop. 

A 77 "Wit not compriſed under the notion of a Benefice with Cure 
of Souls. 

6, Proceſs 'of Quorum Nomina probibited by the Canon to be iſſued by 
any Archaeacon. | 

7. How often an Archdeacon may have bu Viſitation, and what his 
Office or Power therein s. 

8. How a perſon ought to be qualified, that may be an Archdeacon : It 
is an Eccleſiaſtical Dignity 

9.' Cardinal Otho®s Conſtitution touching the Archdeacon's government 
in his Viſnations. 

10. How Archdeacons are diſtinguiſhed at the Canon Law. 

11. Conformity thereto in the prattice of the Common Law. 

12. A Caſe at Common Law, touching a Leaſe for years of a Glebe made 
by an Archdeacon. 

13. Tie ſame Caſe ſomewhat otherwiſe reported. 

14. Whether a Quare Impedit Les of an Archdeaconry, 


ha I. RCHDEACON, from [ Archos] Princeps, or Chie 
9 pes 'A and Dsaconos, Deacon, that is, g firſt - chief of rs 
the Groſs, K. Deacons: Sum. Hoſt. de Offic. Archid. & C. 1. de Scrut. in Ord. fac. 
of France, being, ( according to the Canon Law) ſuch as hath obtained a 
"__ _ an Dignity in a Cathedral Church, to have the Priority among the 
Archdeacon Deacons, and firſt in Juriſdiction next after the Biſhop z Sm. 
in Paris. Hoſt, ibid. For as of Common Right all Eccleſiaſtical matters 
Paul Emil. witt.in th: Dioceſe appertain to the cognizance of the Biſhop, ſo 
Tilins. under him to the Archdeacon , excepting onely ſuch things as by 
* Sum. bid, Law are ſpecially prohibited *. And therefore is ſaid to be dig- 
nified with this Title, for that in many things he doth ſupply the 

room of the Biſhop, to whom he is in precedency to others ſub- 

> Can. Tegj- ſervient, and unto whom his ſervice chiefly relates Þ. Every Bi- 
4, 93: Diſt. ſhop (be it Archbiſhop or other) hath under him an Archdeacon for 
the better diſcharge of his Cure, He hath Juriſdiction of Common 

right, 


de 
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right, which may vary — to circumſtances and the Cuſtom 
of the place; and therefore in ſome caſes it is 7«ri/4iio Ordina- 

ris, in others It is Delegata. And although regularly (zs ſuch) 

he doth not exercife any Juriſdiction within the © hurch it ſelf, 

yet it cannot be denied, but that an Archdeaconry is an Eccleſiaſti- 

cal Dignity : Fran. de Aret. in Concil. 23. His Office and Juriſdic- 

tion by the Canon Law is of a far larger extent, than is now prac- 

ticable with us, otherwiſe we ſhould not there find him ſo frequent- 

ly ſtyled Oculus Epiſcopi, for that he is by the very Law the Biſhop's 

Vicar in ſeveral reſpetts, and therefore may ( where the Biſhop 

himſelf conveniently cannot) keep the Triennial __—_ or not 

oftner than once a year, ſave where emergent occaſions do require 

it ofrner. He hath alſo under the Biſhop the power of Examina- 

tion of Clerks to be ordained, as alſo of Inſtitution and InduQti- 

on; likewiſe of Excommunication , InjunCftion of Penances, Suſ- 

penſion , CorreQion , Diſpenſations of hearing, determining and 
reconciling of Differences among the Clergy: as alſo of enquiring clergy, from 
into, inſpecting, and reforming Abuſes and Irregularities of the Kaze, Por- 
Clergy , with 'a power over the Subdeacons:, and a charge of the 2 they be- 
Parochial Churches within the Dioceſe. In a word, ( according 75,17 4 Pe: 
to. the practice of, and the latitude given by the Canon hain] 25 the Lord's 
to ſupply the Biſhop's room, and as the words of that Law are, Portion. 

i omnibus vicem Epiſcops gerere , Synt. jur. |. 15. Cap. 20. de Ar- 

chidiacono. 

(2.) The Dioceſes within this Realm of England are divided in- There are 60 
to ſeveral Archdeaconries, they being more or leſs in a Dioceſe Archdeacons 
according to the extent thereof © reſpeCtively, and in all amoun- !* England: - 
ting to the number of Threeſcore : And they divided again into _ - 
Deanries, which alſo are ſubdivided into Pariſhes, Towns, and ;*comth 
Hamlets. Of the -Archdeaconries ſome are by Preſcription, ſome Cale. 
by Law 4, and ſome by Covenant. Which difference hath this * ® H-6- 3- 
Operation in Law, That the- Juriſdiftion of an Archdeaconry by | gra gy 
Preſcription, or de jure, is excluſive to the Juriſdiction of the Biſhop, geaconry of 
infomuch that a Prohibition lies for ſuch Archdeacor: againſt the Richmond is 
Biſhop, if he intermeddle Juridically with any. matters or things Þy Preſcrip- 
within ſuch Archdeaconries : Otherwiſe it is where the.Archdea- © 
conry is onely by Contratt or Covenant made between the Biſhop and 
the Archdeacon; for in that caſe, if the Biſhop ſo intermeddle 
within the Juriſdiction of-ſuch Archdeacon, or hold-Plea within 
the ſame, he can have but an Aftion: of Covenant againſt the Bi- 
ſhop, and no Prohibition lies in that caſe *© The Cognizance which « Tein. 2r. 
the Archdeacon hath, is of matters merely Eccleſiaſtical, to which Jac. B. R. 
end he or his Commiſſary may hold his Court, where, and in what ©/re7 and 
places the Archdeacon either by Preſcription or Compoſition hath Jus /""*! calc 

uU 2 riſdiftion 
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F riſdiion in Spiritual Caufes within his Archdeaconry; and from 
24 H.8. - . . 
C10, him the Appeal is to the Dioceſan *. 
C0, Inſt. par. (3.) An Archdeaconryſhip being onely matter of Fun&tion, and 
4- cap: 74- (as ſuppoſed) not properly Local, nor any Indenture made of it, 
4t hath been ſome queſtion heretofore, whether a Quare Impedit 
doth lie of it, or not? But it was held in the affirmative, for that 
® Trin. 3: an Archdeacon hath Locum in Chore®, The power of an Archdea- 
—_— con was derived from the Biſhop, and to him he is ſubordinate : 
verſ. Biſhop To which purpoſe the opinion of 'the Court in Huttox's Caſe upon 
of Lichfield, a Quare impedit was, That if a Suit be before an Archdeacon, where- 
Leon. Rep. of by the Statute of 23 H. 8. the Ordinary may licenſe the Suit to 
a higher Court; that the Archdeacon cannot in ſuch cafe balk his 
Ordinary , and ſend the Cauſe immediately into the Arches : for 
he bath no power to give a Court, but to remit his own Court, 
* Sir 75moþ, 204 £9 leave it to the next; for ſince his power was derived from 
Hutton's Caſe &hE Biſhop, to whom he 'is ſubordinate, he muſt _ it to him of 
C.B. H6s, Whom he received itz and it was ſaid in that caſe, that fo it had 
Rep. been ruled heretofore . 


(4:) If after the Clerk hath been preſented by the Patron, and ad- 
mitted and inſtituted by the Biſhop, the Archdeacon ſhall refuſe-to 
indu&t him. into the Benefice, an Aftion upon the Caſe lieth for the 

© Paſch. 23 Clerk againſt'the Archdeacon i. He hath power to keep a Court, 
Elzz, C.B. which is called the Court of the Archdeacon, or his. Commiſſary ;, And 
Ke, 4, this Court is to'be. holden where and in what places the Archdea- 


-N.B.4a,, CON Either by Preſcription or Compoſition hath Juriſdiftion in Spiritual 
CEL "24 Cauſes within his ny And from him the Appeal is to * 
by Kanighth. the Dioceſan. 

(5.) Although by the Canon Law, if one having a Benefice with 

Cure of Souls, accepts an Archdeaconry, the Archdeaconry is yoid; 

yer it is conceived, that upon the Statute of 21 #7. 8. 13. the'Law 

1s qualified in that point, by reaſon of a Proviſo there, viz. Pro- 

vided that no Deanry, Archdeaconry, &C. be taken or comprehended 

under the Name of a Benefice, having Cure of Sduls, in any Article above 

ſpecified; and to this Opinion did Wray, and the other Juſtices, en- 

«Paſch. 31 Cline in Vnderhill's Caſe *, And indeed an Archdeaconry, by the 

Eliz.B.R. expreſs Letter of that Statute, is exempt from being comprehen- 

Underhill ded under the name of a Benefice with Cure; for the words are, 

> _ * That no Deanry, Archdeaconry , Chancellourſhip , T reaſurerſhip , 

Rep. Chanterſhip, or Prebend in any Cathedral or Collegiate Church, nor Par- 

ſonage that hath a Vicar endowed, nor any Benefice perpetually appropri- 

' St. 21.8. ate, ſhall be taken or comprehended nnder the name of a Benelice ha- 
13+ viag Cure of Souls |. | 

(6.) By the Eccleſiaſtical Conſtitutions and Canons of the 

Church of Exgland, no Archdeacon (nor indeed any other Ec- 

cleſiaſtical 


yr 11 Fae. 


QA 
2D 


Þ: 
FF 


"SE 
EE 


F1 


Archdeacon do by Preſcription or Co ion vilit at. ſeveral 
in one and the ſame year , the Arc a or his Qfficial 
within one month next after the Viſitation ended that y 
the Preſentments received, certifie under his Hand and Seal 
Biſhop or his Chancellour , the Names.and Crimes of all ſuch 

are preſented in his ſaid Viſitation, to the end the Chancellour may 

not convent the ſame perſon for the ſame Crime, for which: he is 
preſented to the Archdeacon z which courſe the Chancellour .is in 

like manner to obſerve, in reference to the Archdeacon, after the 

Biſbop's Viſitation ended. The which was ordained, to prevent the 
Proſecution of the ſame party for the ſame fault in divers Eccleſi- 

aſtical Courts ®. And in caſes of remitting Cauſes from the Ia- = Can. 126. 
feriour Judge, the Archdeacon cannot remit-the Cauſe to the Arch- 121. 
biſhop ;z but he muſt remit it to his Biſhop, and he co the Archbi- 


T: 


a. 
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The Archdeacon within the Juriſdition of his Archdea- 
' may by virtue of his Office have his Viſitation, if he-{o 
pleaſe, or need ſhall require, once every year ; but. of neceility he is 
to have his 7riexnial Viſitation: Lindw. de-Offic, Archid.s. 1. verb, 
Viſitatione glofſ. But whether of common right, and by the Þ 
Commune, the Archdeacon may viſit within the Juciſdiftion of hi 
Archdeaconry is ſome queſtion, yet reſolved by diſtinguiſhing 
whether the Viſitation be made per modum Scrutationss- ſimplicis by 
the Archdeacon , as the Biſhop's Vicar, and ſo he may viſit of 
common Right : but if in ſuch Enquiries he take upon him nomine 
ſo proprio to correct Faults, other than ſuch ſmall ones as whereia 
ome may warrant him; in ſuch caſe it is held, -that he hath 
not power of Viſitation de jure communi : Lindw. 1bid. And in all 
ſuch things as belong to his Viſitation he hath Juriſdiftion, and by 
Cuſtome over Lay-perſons, as well as over the Clergy : It ſeems 
therefore he may doe all ſuch things, as without the doing and gif- 
patch whereof his Juriſdiction could not clearly appear, £. cx# 
Juriſdiftio ff. de Furiſd. om. Fud. and therefore wherever he may 
take cognizance of a matter, there he may alſo give ſentence and 
condemn ; Extr. de Cauſ. Poſſ. & prop. c. cum Super. & de Offic. Deleg. 
c, ex Literss, Which is ſuppoſed to hold true by Cuſtome, and inal- 
much as the cognizance and-reformation of fauch matters do belong 
to the Eccleſialtical Caurt., whence it is that an Archdeacon ay 
impoſe 
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Ipoſe 'a"penalty on Tayamen for the 'not repairing their Pariſh- 
Church within his' Juriſdiction ; - Exty. cod. c. wlt. & Extr. de Office, 
Ord. c. 1. & Lindw. «bi ſupr. verb. Imperitiam. For it is expreſly 
enjoyned and ordained ,”*That Archdeacons and their Officials, ſhall 
at their Viſttation of Churches, take the condition of the Fabrick there- 

"5170 ſpecial conſideration, "ſpecrally of the Chancel;, and in caſe there 
bt'need of Reparations, ſhall ſet or fix a time within which ſuch Repa- 
rations ſhall be finiſhed, which time is likewiſe to be ſet under a certain 
penalty : Lindw. de Offit. Archid. c. Archidiaconi, 

 (8.) By the Caron Law a man cannot be an Archdeacon under 
the age of 25 years ; Can. Nullus in propoſitum, 60. Diſt. And by 
the Council of 7rent he ought to be a Licentiate in Law or Divini- 
tY 4 Conc. Trid: 8. Ceſſio de Reform. general. Can. 12. They are cal- 
Jed ithe Chief of the Deacons; C. n. de Scrmtin. in ord. faciend. in 
whom there is an Eccleſiaſtical Dignity inherent jure Communt : 
And in ſome places they have this Dignity ſore Officio; for Inno- 
centins obſerves, That #2 Eccleſia Parmenſi Arohidiaconus nullum ex» 
' excet Officinm , & nibilominus dignitatem habet : Innocent. in c. de 
' walra de-Prebend. But regularly, according to the Canon Law, Arch- 

deacons, as'to their _—y Office and Degree, are to be reputed 
according to the Law, Ufage and Cuſtome of their own Church 


and Chapter; Hoſtienſ. Sum. de Offic. Archid. The Archdeacon is 
Ocklus 'Epiſcopi, and ipſo jure his Vicar in Viſitations, Corrections, 
and' Diſpenſations in. matters' Eccleſiaſtical. within his JuriſdiQtion, 


he hath power of reforming the Clergy, of examining and preſen- 
ting-to the Biſhop ſach/ as are to be ordained, and of putting into 
poſleſſion ſuch as are Preſented, Inſtituted and Indutted into Eccle- 
liaſtical Benefices. 

(9.) Cardinal Orho, in his Canon de Archidiasonts, hath Or- 
dained, That all Archdeacons do prudently and faithfully viſit the 
Churches within their reſpeive Archdeaconries , :as touching the 
Sacred "Veſſels and''Veſtments thereof, and -generally to enquire 
into the Temporalties and Spiritualties belonging to the ſame, 
and that they endeavour to amend what they find amiſs: Alſo, 
that they grieve not the Churches with ſuperfluous Charges or 
Expences, :but require' onely moderate procurations in their Viſita- 
tions; wherein- they may not preſume to receive money of any 
when Crimes' are to be corrected or puniſhed, nor Sentence any 
unjuſtly, en purpoſe to extort money from them, on pain of 
double the Summ to- pious uſes at the diſcretion of the Biſhop, 
_ other Eccleſiaſtical puniſhment, Conſtir. Othonis , de Archi- 

FACONIS. 

(10. ) The Canon Law doth diſtinguiſh of Archdeacons ; the 

whole Title throughout [. De-Offic. Archidzac.] regularly yoy 
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of an Archdeacon General ; who; hath not; any Archdeaconry di- 
ſtinQtly limited, Sed _— Vicarins fungitar 'vice Epiſcops VUniver« 
ſaliter, and doth repreſent the Biſhop ; Extra.. de-Conſur. non puta- 
mui. Otherwiſe it is in him who hath 4 diſtin& Limitation of 
his Archdeaconry , for then. he hath a Juriſdiction ſeparate from 
the Biſhop, which , where it is by Cuſtome, may be preſcribed : 

Gloſſ. in wer. Viſitent; dit. Conſt. Otho. .,Conſonant to this ſeems: 
that 'difference which the Judges-took in the Caſe between Chiver- 
ron and Tradgeon, wherein they held and agreed, That-there is'2 
Jurifdiftion of one Archdeacon, and-there 4s-.the. Juriſdiction 'of 
another, which is but a peculiar Juriſdition ; for the Archdeacon 
is an Officer who hath a Court of his-own, in which he. hath the 
emma b——a wr jure : ie pre id, [Te 
he. 3s 4. proncipal © Hlonging. to the Biſhep,' & oft quaſſ Ocnus Epeſo 
cops ; but ww is of ene who. bath but a: ſpeci! Fark 
as the Adchdeacon of. Richmond” hath ito make- Inſtitations ;- add (fo) 
21 H,6. 23. the Dean of Pads in that caſe hath ſpecial Authority 

in St. Pancridge, Hill. 17 Fac. B. R. Caſe Chiverton and: Trudgeon : 

RollaRep. A. * [ 2 of con not Im 

(11:) In the Caſe betweerd Geſirell and Foges; \it was aid. by 
Ley Chief Juſtice, That it 5s to be conſidered , what Authority the 
Archdeacon hath in hi3 own nature, as ſuch, and what power he 
bave 7 Preſcription, or otherwiſe: The Archdeacon is a Miniſter 
ſubordinate to the Biſhop, viz. Deputy and Vicar, or an Officer 
under him; for, in caſe of InduCtion, the Biſhop's Warrant is 
neceſſary to impower him to give the ſame; He hath alſo Judici- 
al power, but it is not excluſive to the Epiſcopal Authority , but 
the Biſhop is his Superiour : Both are Judges , but the one ſubor- 
dinate to the other, &c. And if Sentence be given in the Arch- 
deacon's Court, the Appeal thence ſhall not be in the Biſhop's 
Court, 'but in the Archbiſhop's: And if a man dies Inteſtate, ha- 
ving goods within the Archdeacon's Juriſdiction, and other goods 
within the Juriſdiction of the Ordinary, the Archbiſhop (as he ſaid) 
ſhall commit the Adminiſtration to the Archdeacon. 

(12.) The Archdeacon of H#. having the Parſonage of A. ap- 
propriate to it, Lett the Land parcel of his Glebe for fifty years, 
In Anne 12 Eliz. The Biſhop of E. Patron of the Archdeaconry , 
and the Dean and Chapter confirm it ; The Archdeacon dies, ano- 
ther is collated to the Archdeaconry. It was tke Opinion of the 
Fuſtices in this Caſe, firſt, That the Confirmation by the Biſhop 
was not void, for that it was but an Aſſent onely to the Leaſe of the 
Poſſeſſion of the Archdeaconry, and not of the Biſhop, and therefore 
not within the Statute of 1 Eliz. The ſecond Point was, v_—_ 

is 
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this Leaſe was void by the Statute of 13 Eliz. Quare, for not 
Reſolved, Afich. 37 & 38 Ekx. B. R. Sir Edw.Deuny and Eaken- 
ſtalls Cafe, Cro. per. 1. | 

(13.) The fame Cafe Reported by Mere 3 An Archdeacon having 
a Parſonage ap ining to his Archdeaconry before the Stituye 
of 13 Eliz. made a Leaſe for forty yeats of the Parſonage , which 
was confirmed after the Statute; adjidged the Leaſe. and Confir- 
pong good, Arkineſall, or Exkerftall , and Denny's Caſe, 

(14) A Impedit was brought by the Execntors of F. S. 
Pie ff nohtom pune to — gr on ee which 
became void in the life of the Teſtator, and the Writ and Court 
both.fu a diſturbance to the Teſtaror in his Life, 7» name 7e- 
zardationew Evcentionis Teftamins predifh. In chis Caſe it was Re- 
ſotord;, '((v.) That'a Onare Impedit 'did lie of an Archdeacary. 
(2.} That the Writ as brought ſhould'abate, becaufe it was i» nwe 
repardutionem, which cannot be of a Diſturbance in the life of the 
Feſtator. | But it was- agreed, wyoty reg us 
cial Aftion upon the Caſe for their Diſturbance, Trin. 3s Els 
=_ Smaitwood and the Biſhop of Coventry and Marſors Cafe, 

; PAC. 3. 
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CHAP. IX. 
Of Procurations, Synodals and Pentecoſtals. 


1. Procuration, what ; whence ſo called; and how paid. 

2. Whether Procurations be onely due ratione Viſitationis ? 

3. Procurations Anciently paid in Vittualibus , and not in Monty ; 
how paid to Archdeacont in Lindwood'; time. 

4. Whethey Procurations may be payable by Cuſtome to Archdeacons 
fine Viſitatione ? 

5- Archdeacons to Viſit per ſonally ,, if otherwiſe, then how the Pros 
curations are payable? . 

vw above one Procuration to be paid; how that is to be undey- 

ood. 

7. The Number of the Viſitor's Attendants by the Conncil of Lateran 
in reference to Procurations; and how many an Archdearon may 
have by the Canon. ' © 

8. Synodals, the threefold. ſignification of that Word. 

9. The Synodal anciently called Cathedraticum and Synodaticum : 
what the Cathedraticum was, why ſo called; the Original thereof, 
and how it dffers from Procuration. 

10, Pentecoſtal, what it is; when, by, and to whom payable; the 
probable Original thereof. 

11. A remarkable Caſe relating to this Subjef, that was Reſdlved and 
Adjudged in Ireland. 


(1.) : HE Ordinary at his Viſitation may by the Canon require his 
' * Synodals or Procurations, Ext. de Cenf. c. Procurationes , 
that is, a certain- Cenſe or Tribute in money paid to the Biſhop or 
Archdeacon by the inferiour Clergy at. Eaſter-Yiſitation ; called 
Synodale or Synodaticum, quia in Synods frequentius dabatur. SO that 
theſe Procuration; are no other than certain ſumms of money which 
the Parochial Clergy do annually pay to the Ordinary or Archdes- 
con ration? Viſirations. Anciently they were paid in proviſions 
of Vituals neceſſary for the Viſitor and his Attendants, now con- 
verted into money inſtead thereof: So that this Procurario is by 
Vallenſis aptly defined, Neceſſariorum ſumptuum exhibitio , que , Vallenſ. Pa- 
ratione Viſitationts, debetur ab Eccleſia vel Monaſterio ei cus ex officio = de Cer> 
incumbit jus & onus Viſitandi, ſive is ſit Epiſcopus, ſive Archidia. 1% S 3 
conus, ſive Decanis , ſive Legatus ſummi Pontificic, An-1290. M. 
quod die Mercuris in Feſto Santt. Lucz Evang. Dominus Epiſcopus ce- 
pit Procurationem #n Cibis & Po:ibus apnd Bordelly, & perneftavit 
X - 
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* Giff, fo. ibidem *, Whence the word Procuration is ſuppoſed to- have its 

226. b. vid. derivation, even from the duty..incumbent on the Viſited in Pro. 

ny rn F curing of neceſſary Accommodations for the Viſitor and his Atten- 

_ " dants as aforeſaid ; which ſeems.the more probable by what Daa- 
renus ſays, Hoc amtem munnis ideo Procuratio vocatur, quia Eccleſia 
Epiſcopum procurant, id eſt, curant, alunt, ac tuentur. 

(2.) It hath-at times been ſmartly controyerted, Whether Pro. 
curations be duet anely ratiene Viſctarionis, or whether the payment 
thereof may legally be enforced without the ACt of V5ſiring, and 
not excluſively to Archdeacons in the years of Epi/copel Viſitation: ? 
For if ſo, then the foreſaid deſcription which Yalenſss makes there- 
of, is not adequate enough to the nature of the thing ; of which 
Opinion grounded on ſolid Arguments, is the Learned Anthour of 

b Srephens the Hiſtorical Dſcourſe on this Subject Þ. 

de Procurat. (3.). Anciently- (as aforeſaid) theſe Viſitation- Procurations, or 

Edit. 1661. Fxhibitio neceſſariorum ſumptuum, as Vallenſis calls it, was no other 
than YVif#uals : For by the Council of Lateran (not the great Ge- 
neral Council under Hoc. 3. but That) under Alex. 3. above thirty 

Exty. de Cen- years before, about Ar. 1180. Yiſirors are ſo direCted to proceed in 

ſib. c. cum The execution of their /ifitations, as that Simptuoſas Epulas non que- 

Apitolim. rant, ſed. cum arum affine recipiant quod boneſke & compertenter 
ilis ; abu That theſe: Procurations were originally 
paid in Vifualibus, appears by ſeveral Conſtitutions of the Canon 
Law, Extr. de Cenſiv. cum Apoſtolus , & de Cenſib. c. Roman, $. 
Procurationes. Conſuttudo tamen ( ſays Lindwood's Gloſs) operatur 
in pluribus lecis, ut Procuratio hujuſmodi ſumatur in pecuna que con- 
ſuetudo bene poteſt procedere, ut ſumatur a Volentibus ſic. in. pecunia Sol- 
were, non autem 4 nolentibug, Extr. Benedift. 12, &c. Falicis, & gl. 
Lindw. «bi ſupr. But that was onely/ where the Cuſtome prevall- 
ed, the Canon anciently being peremptory to the contrary ;, for in 
the Sext. there is a Conſtitution made by Inrec. 4. ( who became 
Pope An, 1243.) and afterwards ratified by a General Council at 
Liens under Greg. 10. about An. 1273. forbidding (/ab pena Ma- 
led: ions eterne) the taking of Money in lieu of Procurations ( vel 
& Volentibus ſic ſolvere) C.1.S. Procurationes, ©c. exigit. eod. in- 
ſexto, & bi Gloſſ. in caſu;, and in the ordinary penalty practiſed in. 
this caſe againſt Vsſirors of any rank inferiour to Patriarchs, Arch- 
biſhops or Biſhops, that ſhould preſume to receive Procarations 
otherwiſe than in YVitualibus, was ſuſpenſion ab Officio & Beneficio. 
And this way of paying Procurations ex antiquo, continued till the 
time of —_— 8. who ſucceeding in the Papacy about twenty 
two years after Gregory, made a Conſtitution about the year 1295. 
That it ſhould be lawfull to any Viſitor (Yolentibus Viſreatis, not 
otherwiſe) vice Vitualium to receive, not to exatt, Money it 

War 


and Pemtecoflals. 69 


— 


wards the defraying of their Y5/itation-charge, Gloſs in ver. diſpen- 
dia, c. Falicis, cod. m ſexto: Which by Benedi#. 12. in the ſecond 
we of his Popedom, about 1337. was by a Canon or Conſtitution 
imited to a certain fumm, according to the quality of the Y3/iror, 
and the condition of the Y3i/ired, which may take place, where it is 
not otherwiſe limited by caſtome ; the Procurations of Archdeacons 
being in Lindwood's time, as he informs us, (which was in Henry the 
Fifths Reign, above two hundred years ſince) the ſumm of ſeven 
ſhillings ſix pence, according to the number of his Attendants, viz. 

twelye pence to each man, and eighteen pence to the Archdeacon 
himſelf, which (comparing the yalue of money Then with the times 
Now) was conſiderable. 

(4.) The Queſtion is not, whether Procxrations are due Ratione 
Viſirationis ,, but whether they are onely dne Ratione — and 
not otherwiſe? It is ſuppoſed that they are and may be due other- 
wiſe than Ratione F:firatioms; and that therefore Archdeacons may y;q, zip. 
receive Procurations in the Lord Biſhop's Trienmals, and yer viſit Diſc. of Pro- 
not; for Cuſtome ſeems to lay a juſt claim to this Eccleſiaſtical cvrations, 

ment of Procurations ſine Viſicatione, where the Cuſtome is P* *5 25- 
Rationabilis & Legitime preſcripta. Time was, when Archdeacons 
had jus Viſitands quolibet ammo, and ſo accordingly did viſit, & ea 
ratione received Procurations, Lindw. de Offic. Archid. c. 1. gl. in 
ver. Viſitation. & Ext. de Offic. Archid. c. Mandamus, & in ver. ſept- 
wViſitare. And ſometimes they viſit not, as in the Epiſcopal Thi 
ennials, yet by the cnſtome do and may receive their Procurations, P.ubi ſupr &c. 
underſtand this onely of ſome, not all Archdeacons. 

(5.) The Canonsfts define Procuration to be an Exhibition ſumptu- 
um Neceſſariorum paid to the Prelates, qui Diaceſes peragrando Ec- 
cleſias ſubjeftas viſnant. Andit isa Rule in the Canon Law, Ouod 
nulla eft adver ſms Procurationem preſcriptio, Inſt. Fn. Can. 1.2. de Cenſib. 
And by the ſame Law the Archdeacon is to go peeſench fo the place 
that js to be viſited, and ought not for that purpoſe to ſend another; 
which if he doth not ſo doe, he is not to receive in denaris the Pro- 
curations due ratione Viſitationis, Extr. de Cenſ. c: Procurationes. 
Notwithſtanding the perſon whom he commiſſionates for that pur- 
poſe Nomine ſuo, ſhall receive the Procurations for himſelf and his 
Attendants in Vitualibus, Ar. ad hoc de Offic. Ord. 5 ſs Epiſcopus , 2 _ ; 
L. 7. & deCenſib. c. 1. & c. Falicis, de Cenſ. Lindw. glo. de Offic. Ar- _ H. 8. IS 
chid. c. ut Archidiacon, ver. videant. Theſe Procurations are cal- yer fo. 273. 
led alſs Proxies, Cenag. & Pentgcoſtal. per an. 641. 105. ita Archidta- b. & Claul. 
conatins Glouc. wval:t clare in Proxis ©, which is a profit of Juriſdicti- _ v1 
on. Archidiaronis inhibemus ne aliquo modo Procurationes recipiant ſine wh | oa ' 
Cauſa rationabili, niſi ills die quo perſonaliter viſitant, Provin. Con- 7oxicn, ubi 
ſit. de Offic. Archid. * fupr. 
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(6.)" The Ordinary may not. receive above one Procuratien, that 
is, he may not of the ſame Church exaCt one Procuration from the 
Rector, another from the Vicar; if he hath the Procuration 5s 
V ifualibus of the Retor , he ought to receive nothing of the Vi- 
car, nec e contra; for one Procuration of one Church for one day 
is held ſufficient : diF. c. Felics, deCenſib. Nor do the Canons al- 
low above one Procuration, in caſe there be more Churches than 
one /4ſited in one and the ſame day ; the Reaſon whereof ig Law, 
becauſe the 5ſitation is the Principal, the Procuration is but the Ac- 
ceſſory, and the Viſitation onely of one day ought not to have the 
Procurations of more, nor ought the Acceſſory to exceed the Prin- 
cipal, Lindw. ibid. de Cenſib.c. quamvis, & gl. ib. ver. Canones. Nor 
ought there to be paid above one Procuration for the Mother- 
Church and the Chapel thereto belonging, when they are Viſited, 
Can. ibid. wer. una Eccleſia. Yet there are Canoniſts of yery good 
Authority, as Andreas and others, who holding the contrary, do 
poſitively aſſert, That every Chapel dependent (if Peopled and 
of ability) ſhall pay its own proper Procaration at times of the or- 
dinary V+ſitation, for that the Biſhop is to have a reſpect to every 
individual Member of his Dioceſe. It is therefore diſtinguiſhed and 
confeſſed, that this is true, when the Chapel dependent hath a 
Curate proper of its own, and diſtint from, or other than the 
Curate of the Mother-Church : But otherwiſe when the Reftor of 
the Superiour Church, is a Curate of both, and onely doth exerciſe 
the Cure in the ſaid Chapel by a Vicar not Perpetual, but Tem- 
poral and removeable ad libitum, Gl. in d. ver. una Eccleſia. Lind- 
wood ON this occaſion puts the Queſtion, Whether in caſe the Church 
be of one Dioceſe, and the Chapel thereto annexed or united, or 
dependent thereon, of another ; whether in that caſe there ſhall at 
the Yiſitation be but one Procuration paid for both? He reſolyes 
It thus, viz. That if the Ordinary of the place where the ſaid Chapel 
ſtands, hath formerly had there his Viſitation , and Procuration,, 
ratione Viſtationts ejuſdem ; then and in that caſe the power of V:/i- 
zing the ſame, nor by conſequence the Procuration due ratione YViſi- 
rationts, is not taken away from that Ordinary by ſuch union or de- 
pendency, Cloſſ. ibid. in ver. Eccleſia. 

(7.) By the aforeſaid Council of Lateran all Y:ſitors were limited 
to a certain mfbmber of Viſitation- Attendants, according to their ' 
feveral qualities, as Archbiſhops to the number of forty or fifty 
men with their Horſes; the Biſhop to twenty or thirty ; Cardinals 
to twenty five (though they could not digeſt ſuch an undervalua- 
tion) Archdeacons to -five or ſeven ; Deans (that is, Archipreſ- 
byters Rurales, as the Gloſs expounds it) to Two onely : Gl. in ver, 
Decani Extr, eod. c. cum Apoſtolus, Extr, Com. de Cenſib. c..vas Elefti- 
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onis. And the truth. is, the Archdeacon. (according to the Canon) 
may not have his in ordinary Viſitation aboye the number of ſeven 
rſons; if he exceed that number, there is not any Procuration 
ve for the Supernumeraries, Lind, de Cenſ. & Procurat, c. 1. ver. 
excedant, & glo. ibid. & gl. in ver. Viſuationis, & gl: ib. in ver, De- 
bitam, 

(8.) The word Synodale feems to have Three ſignifications, as 
(1) It ſeems to ſignifie Conventus or a Meeting, in the ſame ſenſe 
with Synodur, as being taken for the Meeting or Synod it ſelf, and 
ſo uſed by Gregory 3. In his Epiſtle to the Biſhops of the Provinces 
of Baiory and Almany, Catholica Sanftorum Patrum Authoritas juber, 
ut bis in anno pro ſalute populs Chriſtian ſeu exhortatione adoptionis filio- 
rum STNODALI A debent celebrari, &c. This Epiſtle you 
have cited by Cardinal Baronins, in the Eighth Tome of his Annals 
about the year 738. (2.) It ſeems to ſignifie the As done at a 
Synod, as well as the Synod it ſelf, and in this ſenſe you have it in 


the Tripartzre Hiſtory, where mention is made of a Synod of Biſhops #i/t. Tripart.. 
aſſembled at Antioch out of divers Provinces, who ſent the Empe- | 7-fo- 452- 


rour Fovian a Copy of the Nicene Creed, 'Hunc Libellum ( mean- 
ing the ſaid Creed) in colleFione Synodalium Sabini conſcriptum inve- 


nimus. In which place Synodalia ſeems to import the Acts of that Ibid. fo. 352. 


Synod collefted by that Sabinus, (3.) It ſignifies a Cenſe or Tri- 
bute in money paid to the Biſhop, or to ſome other for his uſe by 
the inferiour Clergy. The forementioned Authour of the Hiſto- 


rical Diſcourſe of Procurations, &c. acquaints us, That in the Pag, 78: 


ſecond part of the Appendix to the third General Council of La- 
teran there is an Epiſtle of Pope Alex. 3. to certain Archdeacons 
and Deans, reproving them for extorting of moneys from the 
Clergy ſub diverſis nominibus, in a fraudulent kind of way ; Et bu- 
juſmods exattionem (faith this Epiſtle) wt eam liberius videamins 
exigere, quandoque Confurtudinem Epiſcopalem, quandoque ST NO- 
DALI A, quandoque Denarios. Paſchales appellantes, And in this 
ſenſe is the word Synodale here uſed and taken, which 'the Archdea- 
con claims:not ſo much Faure Commun Eccleſiaſt ico, as by Compoſi- 
tion with, or Preſcription from the Biſhop. 

(9.) This Synodal or Synodical duty was anciently known by two 
other Names which now are grown obſolete, the one Cathedrati- 
cum, probably from the original Cauſe thereof, being ob honorem 
Cathedre Epiſcopalis : the other Synodaticum, from the time of pay- 


ment, both uſed promiſcuouſly. The former of thefe, viz. the , 


Cathedraticum was a Cenſe of two Shillings paid' by the Inferiour 
Clergy to the Biſhop, as appears by the Acts of certain Councils of 
Bracar and Toltdo, as alſo by the Conſtitutions and Reſcripts of 
Popes, 1{fud te volumw modis ommbus cuſtodire, ne-quis Epiſcoporum Si- 
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ciliz de Parochits ad ſe pertinentibus, nomine CATHEDR ATICIH, 
amplius quam Dues Solidos preſumat accipere , 10. q. 3. C. illud, Oc, 
placuit , 1bi,, &c. $0 Honorins 3. exprelleth Two Shillings noming 
Cathedratici , Extr. de Offic. Tud. Ordin. 6, conquerent. & gl. ibid. in 
ver. duos ſolidor ;; which is a Penſion paid to the Biſhop 4 qualiber Ec4 
cleſia ſecundum Loci conſuettudinem ;, as Panormitan. upon that Text, 
Abb. c. conquerent. de Offic. ;Fud. Ord. The reaſon of this payment 
was (according to Hoſtienſis) in argumentum ſubjeitionis, & 0b he- 
norem Cathedre, HoſtienC. in $um. de Cenſib. ex quibus ver. Cathedra- 
ticum autem. And the Council of Bracar ; Placuit ut nullus Epiſ- 
coporum per ſuas Dicnceſes ambulans, preter bonorem Cathedre ſue, id 
<. Duos Soltdos,, alind aliquid per Eccleſias tollat-: cited in the De- 
Cree , 19. 9. 3. C. placuit. - Note, that the Gſtercians by virtue of 
their Order were priviegy from being preſent at the Synodical 
Meetings aſſembled by the Biſhop within his Dioceſe, and from 
the payments of thoſe Synodals, Gloſſ. in ver. Epiſcopus, c. Epiſco- 
pra non debet,, Diſt. 18. Extr. de Majoris & Obed. C. 9. QOuod ſupr. & 

l, ib. in ver, Digceſana., This Cathedratick, payment began, when 
the Revenues of the Church ficlt came to be divided and allotted to 
ſeveral Miniſteries; then it was that this payment was firſt made to 
the .Biſhop by the beneficed Clergy within his Dioceſe, Daren. ut 
ſupr. & 1. 2. C. 1. fo. 53. It is probable that this diviſion of the 


Church Revenues was not tar diſtant in time from the firſt or origi- 


nal diſtinguiſhment of Parochial Bounds, upon which affair Pope 
Emwariftus, otherwiſe called Anacletus Grecus, did firſt enter abour 
the year 110. Volateran. 1.22. Anaſt. Biblioth. & Baron. Annal. ad 
An. 112. nu. 4, 5,6. and was afterwards carried on by Pope Die- 
nyſwa, about the year 260. Baron. Annal. ad An. 260. nu. 17. Pa- 
rochial Diſtribution in England was by Theodorus Archbiſbop of 
Canterbury, about the year 668. Spelm. Concil. 1 Fa : But Speed ſaith, 
by Honor the fifth, Archbiſhop alſo of Canterbary, about the year 
636. It may not hence be interr*d, that this Cathedraricam or Sy- 
nodal was onely paid ratione Synods ;, for it was ſometimes, and very 
anciently paid alſo. at YViſitations, as appears by the ſeventh Coun- 
cil at Toledo, mentioned in the Decree, 10. q. 3. c. inter cetera, & 
caſus ibi, where there is a Canon againſt the exaCting of more than 
Two ſhillings onely pro Cathedratico in Epiſcopal Y:/itations, This 
Cenſe or payment, though .it be Ozus Eccleſiaſticum , yet it is not 
Onus Innovatum, but Onus Ordinarium, and by impoſition of Law ; 
* as appears by the Provincial Conſtitutions, Solutio Cathedratics , Sy- 
nodatici , & Procurationum, ratione Viſtationis , & alia hujuſmods , 
de quibus non dubitatur quin ſunt Onera Ordinaria, ſuum capiunt effec- 
tum ab impoſitione Legss, Lindw. de Offic. Vic. c. quaniam gl. in ver. 
Onera Eccleſiaſtica. Yet Procurations differ from the other in this, 

that 
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and Pentecoſtals, 


that Procarations are.onely Penſeens, but the otherare properly Cen = 
ſus. The Synody-or Sywdal,, is by the Stat. of 34 HS. reckoned 


2s a Church-due, for recovery whereof ptoviſion is made by that Xgfc? in 


Aft; and ood reaſon, for the ſaid $ [y or Synodal, is a Penſion 
certain and valued in the King's Books. 


(10-). The aforeſaid ingenious Authour of the Hiſtorical Diſ- pia. wif. 
courſe touching Procurations, Cc. after his deep ſearch into: Anrigqus, Diſc. of Pro- 
ty, doth conjefturally conceive, that the Pentecoſtal, otherwiſe curations, 
called Whirſonferthings, 15 nothing elſe but the Annual Commemo- Þ* 7* 


ration, continuation or repetition of an ancient payment or pen» 
ſion, iſſuing out of the Qblations brought by the people long ſince, 
ſpecially at the time of the Foundation' or Dedication of their ſe- 
yeral Churches, or at ſome other Solemaity, viz. the moiety or 
Third part of the Oblations then made. The ſame being re- 
ſerved by the Biſhop, and by a ContraCt (ſex quaſs Contrailn) be- 
tween him and the Founder of ſuch Church, or Prieſt aſſigned to 
attend the ſame, ſettled in and upon the Epiſcopal See, Paya» 
ble yearly at or about the Feaſt of Pentecoſt. Theſe Pentecoſt alia 
were not (as fome conceive) the Pezer-pence here anciently paid, 
for they were uſually paid either at the Feaſt of St. Perer and, Paul, 
or. on Lammas day ; but theſe Pentecoſtal ſeem to be paid upon 
or about the time that doth chiefly denominate the ſame, viz. at 
the Feaſt of Pentecoſt; and in the nature thereof ſeem to have re- 


Ference to an Oblation frequently made by the Chriſtians in the El- 


der times of the Church, and..to have ſome tendency to that, Libe- 
ral Devotion which was then as frequent, as Sacrilege'is-now. . Is 
Leg. 18. Guilielm. Conqueſtor, de Denariss S. Petri; ſeu Vattigals 
Romano, viz. Liber bomo qus habwerit Averia Campeſtria 30 denariis 
eſtimanda, dabit Denarium S. Petri, Pro 4 denariis quos donaverit 
Dominus, quiets erunt Bordarii ejus, & ejus Boner, & ejus Servien-. 
ter, Burgenſis, qws de propriss Catalli: habet id quod. dimidia Marca. 
eftimandum eft, det Denarium $. Petri, Qui 1». Lege, Danarum, 
Liber homo , & habet Averia Campeſtria, que dimuidia” Marca. it are: 
gento eſtimantur, debet dare Denarium $. Petro. Et. per. Nenaraum, 
quem donaverit Dominus, erunt quiets #4 qui reſident in [4 Domynico. 
Vid. Seldeni ad Eadmerum Note &  Spicelegium, Þ. 179. Leg. 18, 
By this Law of Wilkam the Congqueroxr it appears, that the Peter- 
pence had no affinity with the Pentecoſtals, In ancient gimes when 
the Biſhop did viſit Eccleſiatim, his uſage was to celebrate the Maſs 
in the Church which he vifited , which indeed was every. Pariſh 
within his Dioceſe, and that by his Epiſcopal Aathority, the whole 
Dioceſe in reſpect of the Biſhop beiag by the Li but Parachia ſua, 
10. q. 3-6. Quia& Duarenus, paſſim, as the whole-Province 1s ſaid 


to be in reſpect of the Lord Archbiſhop of Canterbyry. At this & <4. 


Maſs 


 — 
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” Maſs the pevple uſcd't6 make their Offering to'the Biſhop, and one 
of the canſes or reaſons, why or wherefore the People in ancient 
times were obliged to bring their Oblations to the Church, was 
proprer Conſaetudinem, and. that certis Feſtivitatibus, among which 
the Feaſt of Pontecoſt was and is a molt ſpecial one; at which Feaſt 
there was in many places here in England an Oblation, Anciently 
made by inferiour Churches and Pariſhes to the principal Mother- 
Church, and whence probably the word Pentecoſtalia had its origi- 
nal denomination. Theſe Offerings by the Canon Law were and 
are onely due to the Clergy, and interditted to the Laity, ſab d:- 
friftione Anathematis, 10. q. 1. C., Ouia Sacerdotes, &c, Santt, Pa- 
trum, ibj, An fome places the Deans and Prebendaries of Cathe- 

DiR. Hiſt, dral Churches have them ; 'It is faid, That in rhe Cathedral Church 

Diſcourſe f of Salisbury there is a greater and a leſs, diſtinguiſhed and known 

n "5 by this difference of Major & Minor pars Altaris, And in ſome 

PETIEY Dioceſes they are ſetled upon the Biſhop and Archdeacon , and 
made part of their Revenue, for which the King hath Tenths and 
Subſidies. The Cathedral or the Mother-Church of Worceſter was 
Anciently, and before the'diſſolution,. a Priory, and among other 
Revenues had theſe Pentecoſtalia or Whit fonfarthing; yearly*paid, 
ſub nomine Oblationum or Spiritual Profits rempore Pentecoſtes : Aﬀer 
the Diflolution, when King #.'8: about the three and thirtieth 
year of his Reign new founded and re-endow'd the ſaid Church, @ 
he reſtored theſe Pentecoſtalia (afrer he had held them abour a year 
in'his own hand) to the faid Church, 'whiclr'(as its reported) the 
Dean and Prebendarjes thereof receive at this day, 'and as appears 
by the Letters Patent : as we 


Henricus Oftavus, &c. Sciatis quod Nos de pratia noſtra ſpecial, 
ac ex rerta ſcientia, ac mero motu noſtris dedimus & concedimus, ac per 
dirty damus & concedimus Decano & Capitalo Eccleſie Cathedralis 
Chrifti '& rate Mariz Virginis Wigorn. onnes illas Oblationes & 
Co, Spiritualia proficus vulgariter yorat. Whitſon-far= 

mim t 


thitgs "4 olleft. "fide recepta de diverſis Villatis in Comitat. no- 
ftris Wigorn. Warwic. & Heref. infra Archidiaconatum Wigorn. 
& tempore Pentecolt.  oblata' difto nujer Prioratus beate Mariz Wi- 
gorn, modo difſolut. dudum ſpeftan. & pertinen, &c. Ex Archis Decani 


&- Capir. Wigorn. 


+ Butin Glorefter, it ſcems, itis otherwiſe; for there the Biſhop and 
the Archdeacon onely receive them; nor can the Dean and Pre- 
bendaries, that now are of the Cathedral, make any juſt claim to 
them. For before the Suppreſſion thefe Penrecoſtals were ( inter 
44a) valucd to the Archdeacon in the King's Books, as part of the 

Revenue 


—— 
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Reyenue of the —_— _ for Procxrations aforeſaid, 
although they are (as Dr. Coſen ſays) ratione Viſitationss pleru :—detls 
c—_ or not ſolummods fo; and thence it is held Fe Thy Dr. Con, 
are in ſome places payable to the Archdeacon jure Conſuetudinario, Angl. tab. 8. 
even in the Biſhops Triennial year , ſine Viſitatione, on the Arch- 
deacon's part. 

(11.) To this purpoſe Remarkable is chat Caſe of Proxies, which 
Sir Fohn. Davis, Vac King's Attorney General in Ireland, reports to : 
baye been there Reſolved and Adjudged. The Caſe was this, The Trin. 2 Jac. 
Biſhop of Meth, before the diſlolution of Monaſteries, had a Proxy in the Exche- 
of fifteen ſhillings four pence payable yearly out of the Commandry 9**7, of Irc- 
of Kells in the County of Meth, parcel of the Poſleſſions of the Ho+ _ = 
ſpital of St, Zobn of Fernſalem 10 Ireland ;, and one other Proxy of ambr. Forth 
wwenty ſhillings, payable yearly out of the Impropriate ReCtory Dr. of Law, 
of 7revet, in the ſame County, parcel of the Poſfefſions of the Ah- Paws Rep. 
bey of Thomaſcourt in the County of Dub/in. In the thirty third 
year of King H.8. the ſaid Hoſpital and Abbey: were ſuppreſſed 
and diſſolved, and all the poſſeſſions of both' the ſaid Houſes were 
veſted in the actual poſſeſſion of. the Crown by'A& of /Parliament : 
But in the ſaid Act there is an-Expreſs, Saving the Proxies to all Bi- 
ſhops and their Succeſſours. Afterwards the Biſhop of Aderh 'anll 
his Clergy (for that Biſhoprick hath not any-Dean and Chapter) 
by Deed Inrolled, Dated 16 March, 36 H.8. granted the ſaid Pro- 
xies (inter alia) to King H. 8. his Heirs and Succeſlours; the 
King being at the time of the Grant, atd after, 'in/ the-aftual poſ- 
{:flion of the ſaid Commandry and Rectory; out of which the faid 
Proxies were payable. Afterwards /Queen Evzaberh, by her Letters 
Patent, dated primo Novemb. 1n the.thirty.third year of her Reign, 
demiſed the ſaid Commandry and ReCttoryto'Dr: Forth; And now 
whether he ſhall be charged with theſe Proxres, and the Arrex 
rages thereof, after the commencement of the Leaſe, was the'que- 
ſtion: And it was Adjudged, that he ſhould-be chargeditherewith. 
In the Argument of this Cafe there were .three.points+movee and 
debated ; (1.) Whether the Proxies were | whoity- extinftby the 
ſuppreſſion and diſſolution of the; ſaid Religious ;Houſes, : notwith- 
{tanding the ſaid Saving in the Act of Diſſolutson ? (2.) Whether the 
Biſhop could grant the Proxiet | tothe King i (34) »Whethep 'the 
Proxzes in the hands of the King: were [extintt by the Unity ef Po 
ſeſſion? ,For the Firſt point, it wa$bjefted-by:Sif Abubrafe Farris 
Counlel,, That the ; Proxies were: £xtind: by: the fupprefiion:and 
diſlolutioa. of the Religious houſes :.| For that tlie Fifrarzon ut the 
Religious houſes were the ſole cauſe.of. the payment.of theProxies, 
Et ceſſante cauſa ceſſes, effetime. | For the Religious thouſes being! gone 
and 4jſpgrſes 5: thejdball: uot be.1a rears uſe toon, 

an 
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and then when the Viſitation doth ceaſe, the Proxzes, being 
Embibition given to the #ifitor | for his Travelling charges , ſhall cents 
alſo; For Procuratio (as the Canomiſts define it) eff Exbibitio ſum- 
prunm neceſſariorum fatta Prelatis , qui Diaceſes peragrands Eccleſia 
ſubjefttas wiſitant. Yet it was _ That the Y:/;tartion doth not 
ceaſe Immediately upon the Surrender, or by the Aft of Parlia- 
ment ,- which gives the Religious Houſes and their Poſkeſſions to 
the Crown ;, for by that their Corporations are not diffolved: as 
was held in the Caſe of the Dean and Chapter of Norwich, Co. par. 
3« 15, Afſ. p.8. 32 H.8. Br. Corporations 78. But when the Religi- 
ous Perſons were' diſperſed and had relinquiſhed their Habir, Rule 
and Order, for which they were Y5/izable , then their Corporation 
- Was me and thereupon the Y:/irarion ceaſes, And 
1 in; this caſe ithey reſembled a Proxie: due for Viſitation to an Annui- 
.\ty for Connſeb off ſome other ſervice to be done: if the Comnſel or the 
Serqiice/ be withdrawn, the Annuity determines. So if a Rent- 
charge be granted for a Way, ftop the Way, and the Rent-charge 
ſhall be. ſtopt alſo,-g Ed. 4. 19, 15 Ed. 4.2. 21 Ed. 3.7. So where 
2 Cerodie\ 1s Eianted.for certain Service'to be done, the omiſſion of 
the Ser vice determines the Corodie, 20 Ed. fo. wlt. -It was alſo ſaid, 
T'hat the duty cis abt annual ,. but contingent, and payable onely 
vpon every;#:ftation. And for the' [Saving] they ſaid, it was a 
Flattering Saving, which could not preſerve the Proxies in being, 
which the. Law had extinguiſhed z- as was held 14 Eliz. Dyer. 313, 
That! the tenures. of the Obiz,, or Chantry-Lands, held of the Sub- 
j6Qs, arc extin by the ACt of '1 Ed. 6. notwithſtanding the Savin 
iy; the! faid At, propter\ abſurdiratem': i So the Proxies in this Ca 
ſhalb he:extioCt propreriabſurditaremi'' For: as it is abſurd, that the 
King ſhouldibe ſubje&t to Attendance in reſpe& of a Tenure: fo 
it is abſutd,' that the King ſhould be ſubje&t to Yi/iration, or to any 
dutyoin refpe&: thereof.» Of the ſame nature there are many 
nth. +5 nn. Walfiagham's Cafe, Plow. Com. 563. which are there 
rabed Flnrovwe Savings. - As tothe Second point it was objeted, 
Thar:'the Biſhop could not grant\theſe Proxies to the King for two 
Reafons; .-the 0he drawn from: the perſon of the King, the other 
from-the;/perſon \of the Biſhop. (1+) For the King, Admit that he 
wer e»dapable: of) ſuch,.a Spiritual Office, as to be a Yiſirer of Re- 
lglods perſbhs; wed he [hal notthave Proxies; by reaſon of the In- 
fenvery ney'adid Indeyancy, madaliarfor the Impeſſibitiry thereof ;, For 
ft35 neither Coarvuniced nofiDerent, that the poor Religious perſons 
Mould bear\lie Charges vf the King ;* And it is alſo /mpeſble, for 
by the Camn Law, rProparitib exbibenda eſt ſecinidum qudlitaten per ſo- 
pool vroprt and the Majeſty' of the Perſon of the- Kg, and the 
pdof this Tidia as fuch, "that by preſumption ef Law ho pri- 
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yate perſon can bear his neceſſary charges, or make him entertain- 
ment anſwerable to the quality of his perſon. (2.) For the Bi- 
ſhop, Although he may grant his Temporal eſlions with the 
Aſſent of his Chapter or Clergy , yet thoſe duties which he hath by 
the prerogative of his Epiſcopal Chair, or as incident to his Spiritu- 
al Funftion, he may not grant; And they by the Rule of the Cancx 
Law are of Three ſorts, viz. (1.) Subſidium Cathedrarinum, which 
is a duty of Prerogative and Superiority. (2.) _=_ Epiſcopalis, 
which was given to him for Reparation of Churches. (3.) Pro- 
cxrationes, for his Viſitation, as aforeſaid, which is a perquiſite or 
rofit of his Spiritual Juriſdiction. As to the Third point, they 
aid, That although a Proxie is a Perſonal thing, payable onely in 
reſpet of perſons Yiſitable, yet admit that theſe Proxres are become 
Real, and that the Commandry and Reftory are charged with 
theſe Proxies, then the unity of poſſeſſion doth extinguiſh them in 
the hands of the King, as a Seignory, Rent-charge, Common, 
and the like, are extinguiſhed by the purchaſe of the Terre-tenant, 
if he hath the like eſtate in the Land, and in the thing which 
charged the Land. And to this purpoſe was cited the Caſe of 
2 H. 4. 19. 4. Where a Prior had an Annuity ont of a Parſonage 
by Preſcription ; the Parſonage is after appropriate to the Priory , 
the Annuity is extinguiſhed for ever. But on the other ſide, it 
was anſwered by the King's Council, and Reſolved by the Court, 
That the ſaid Proxies were not extinguiſhed by the diſſolution of 
the ſaid Religious Houſes, but were well preſerved and faved 
to the Biſhop; and the Biſhop had well granted them to the 
King, and the unity of poſſeſſion in the hands of the King made 
but a Suſpenſion and no Extinguiſhment of the faid Proxies. 
(1.) As to the Firſt point, it was firſt obſerved, that theſe Proxies 
had not their original in the primitive Church, for St. Pawl, in 
viſiting all the Churches which he had planted in Aſia and Europe, 
demanded not any Proxies, but laboured with his own hands for 
his ſubſiſtence, leſt he ſhould be burthe ſome to the Chyrches. 
Yet long after this, the Canon Law, which declares that Proxies 
are due to Biſhops in their /ſirations, ſays, that It is agreeable to 
the doftrine of St. Paul, Ut 4 quibns ſpiritualia recipimus, eiſdem 
Temporalia communicemus, Inftit. Fur.Can. 1.2 c, de Cenſib. It was allo 
obſeryed, that that which we call Proxie or Procuracy, 1s called by 
the Canoniſts Procuratio, for that upon every Yiſuation the perſons 
viſitable procurant neceſſary Proviſions for the Viſitors; which Pro- 
viſions at firſt were made in Victuals, viz. in Eſculentis & Potulentss, 
but that was with moderation and temperance, Ie jejuniorum do- 
Arinam rubentibus buccis predicant;,, But afterwards, when the 
pomp and exceſs of Piſitor; required ſuch proviſions as were grie- 
| Y 2 YOus 
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vous and intolerable .to the Churches and Religious Houſes, then 
every Church and ſuch Houſe was reaſonably Taxed, and for that 
every Proxie Was reduced to a certain ſumm of money, -payable 
yearly in the nature of a-Penſion to. the Ordinary, who had power 
of Viſitation de mero jure, as is ſaid 10 Eliz.: Dyer 273. b. £fler 
the Procuration of Victuals was reduced to a certain fumm, the 
Churches and Religious houſes paid-it to the Ordinary yearly, albeit 
he made not any #+ſeration : And ſo the Rule oi Ceſſante cauſa ceſſat 
effews doth not hold in this caſe, The certain ſumms of money 
which come 1n licu of [rextes, and retain the name of Proxies, are 
by ancient Compoſition, made parcel of the certain and ſertled Re- 
venues of the Biſhop, do remain for ever, and are not ſubj«c& to 
extinguiſhment. And at this day the King himſelf pays and al- 
lows Proxies out of all the Impropriations which he hath in his 
poſſeſſion 3 for which reaſon in every Leaſe made by the King of a 
Rectory Impropriate, there is a Covenant on the Leſlec's part, 
that he ſhall bear and pay all Proxies, Synodals, Penſions, &c. And 
as.for the [Sawvin;] in the Act of 33 H.8,, gap. 5. it is-not an idle 
or Flattering Saving, but rcal and effeCtual ; for it was agreed be- 
fore, that theſe Proxies were in being at the time of niaking the 
ACt, and are not extinguiſhed by the Surrender of the Religious 
houſes; for their Corporations are not diſſolved till the Religious 
rſons have relinquiſhed their houſes, and are diſperſed. And 
uch things as were in being at the time of making the At, may 
well be preſerved and ſaved by the Act ; albeit the things which 
were extinct before , cannot be revived by a Saving , without ex- 
reſs words of Grant and Reſtitntion. As to the Second point , 
it. was Reſolved, That the Proxies in their original nature being 
Duties payable for Y:ſiration, are grantable to the King, and the 
King is capable of ſuch a grant, eſpecially when the faid duties are 
conycrted to a ſumm of money certain, in the nature of a Penſion 
or Annuity. For by the ancient Law of the Realm, the King 
had power to Y:/i, reform and correCt all Abuſes and Enormi- 
ties 1n the Church: And by the Statutes made in the time of King 
H.$. the Crown was but remitted and reſtored to his ancient Ju- 
riſdiftion, which had been uſurped by the Biſhop of Rome, 33 E. 3- 
tit. Ayd del Roy 103. Reges ſacro oleo untts Spiritualis Furiſdiftions 
ſunt capaces. And Proxies are profits of the Juriſdiftion. 10 A. 7. 
18, Rex eſt mixta perſong cum Sacerdote: So the King ſhall have 
Tithes by the Common Law, whereof no mere Lay perſon was 
capable, 22 Aſſiſ. pl. 75- 11 H.7. 1. The King himſelf may Viſit 
his Free Chapels and Hoſpitals, 8 Af. p. 29. N. Br. 42. a. And 
Caſſane, in Catol. Glo. mund. par. 5. Conf. 24. cites a Text of the 
Canon Law, viz. Quod onmnes Reges dicuntur Clerici;, allo another 
Text, 
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Text, which faith, Quod Cauſe Spiritualis committi poteſt Princips 


en 

at Laicoe. And whereas it was ſaid, that in reſpe&t of the grandure 
le of the King and his Train, competent Proxies cannot be provided 
er for him, and by conſequence a Grant thereof cannot be made to 
cr him; that Objection is removed, in that the Proxies at the tim? of 
12 that Grant were reduced to certain reaſonable ſumms of money. 
it Alſo the Rule of the Canon Law was not rightly and fully cited be- 
at fore; for the Rule is, Procuratio exhiber.da eſt ſecundum qualitatem 
y perſone viſitantis, & ſubſtantiam Viſitatorum. It was alſo Kefolved, 
C that the Biſhop with the Aſſent of his Clergy , might well grant 
M the Proxies to the King, for that the Law hath qualified the perſon 
0 of the King to receive ſuch a Grant, albeit it be ſuch a Prerogacive 
|. of the Biſhop as may not be aſſigned to any other perſon : As the 
$ Creation-money of a Duke or Earl may be granted and ſurrendred 


a to the King, althcugh it can be granted to a Subject. Alſo the 
I Proxies being now reduced to certain ſumms of morey, and ſo made 
d part of the certain ſettled and perpetual Reverue of the Biihop, 
e may be granted by him as well as a part of the Tithes, or an Au- 
X nuity,. or any of his Rents, Services, or other Hereditaments Tem- 
e poral. And as to the Third point it was alſo Reſolved and- Ad- 
$ wdged, That the Unity of Poſſeſſion. of the Proxres with the Recto- 
$ rieS Impropriate and Religious Hcuſcs, out of which the Proxies 
] are payable, do not extinguiſh the Proxtes in the hands of the 
/ King, but ſuſpends the payment of them rantim pro tempore, quouſque, 
1 - or untill the King by his Grant ſhall ſever the one from the other. 
. To conclude, The Caſe of Tithes is parallel to the Caſe of Proxies, 
and agrees therewith in all points; For as Inſtruftion Fas the cauſe 
7 of the payment of Tithes : So Yiſiration, which is ever accompa- 
nied with Inſtruftion, Lieel. ca. de Frankalmoicne 30b. was the caute 
| of the. Proxies, And- as Tithes are now due and payable to Lay- 
| perſons which kave purchaſed Impropriate ReCtories, although , 
they do not give any Inſtruftion: So Proxics are due and pay- 
able tu/Ordinaries, out of the [Impropriations and Religious houſes 
diſſolved, although their YV:/itat.on ceaſes. And as none can- pre- 
ſcribe de non decimando, as is commonly held in the common Law : 
So the Canon Law hath a Rule, Qucd nulla eſt. adverſus Procnra- . 
tionem preſcriptio, Inſt. Tur. Canon. lb. 2. cap. de Cenſibus. Allo Pro- 
xses, Which reſemble Tithes in other points, may be well com- 
pared to them in this point, viz. That they ſhall not be ſubject 
to extinguiſhment by uniry of poſleſſion.. 
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CHAP. Xx, 


Of Dioceſan Chancellours, Commiſſaries, Officials and 
Confiſtories. 


1. A Deſcription of the Office of ſuch Chancellours, and how they dif. 

fer from the Biſhops Commiſſaries. 

. The Antiquity and neceſſary uſe of ſuch Chancellours. 

What the Canons Eccleſiaſtical require touching their Office. 

. Whether a Divine, that is not a Civilian, may be « Chancellour? 

. Where, and before whom the Biſhops Conſiſtories are held. 

. What ts meant or intended by the word Confiſtory. 

. The great Antiquity of the Biſhops Conſiſtories. 

. That Antiquity farther confirmed and proved. 

. The difference between Conſiſtorium and Tribunal. 

10. Incidents to the Chancellours Office, as he is Oculus Epiſcopi. 

11. A ſhort digreſſion touching Adminiſtrators. | 

12. The Laws and Canons touching Summoners. 

13: The Conſtitutions Provincial, what proviſion there touching this Of- 
fice of Summoners. 

14. A Judgment at Common Law in Aftion on the Caſe againſt an Ap- 
paritor or Summoner, for citing a man wrong fully into the Eceleſi- 
aſt ical Court. 

15- What a Gommiſſary &s ; how to be qualified; with the Preciniis of 
his Furiſdifion, 

16. Whether a Commiſſary may cite perſons of ſeveral Pariſhes to ap- 
pear at hi; Viſitation-Coprt ? 

17. A Caſe at Common Law touching a Commiſſary made by a Dean. 

18. Whether a mere Lay-perſon may be a Commiſſary or Official ? 0- 
they points in Law touching that Office ;, and the Grant thereof, 

19. Suffictency or Inſufficiency , or other defets in Chancellours, Com- 
miſſaries, &C. properly cognizable not in the Temporal , but Eccleſi- 
aſt ical Courts. 

20. The Office of Chancelourſhip ( as to the Right of it) # held to be 
of Temporal, but ( as to the Exerciſe thereof) of Eccleſiaſtical cogni- 


ZAance. 
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21. Whether the Offices of Chancellour, Regiſter, &c. in Eccleſiaſtical 


Courts, be within the Stat te of 5 E. 6, 


( 1.) HE Chancellour of a Dioceſe is a Church- Lawyer, or the 


& *' Biſhop's Lawyer , or that perſon who is commiſſionated 
to be aiding and aſſiſting to the Biſhop in his Juriſdition, not con- 


find 
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fined to any place of the Dioceſe, nor limited ( as the Biſhops 
Commiſſaries.are) onely to ſome certain cauſes of the JuriſdiQtion ; 
but every where throughout the whole Dioceſe, ſupplying the Bi- 
ſhop's abſence, in all matters and Cauſes Eccleſiaſtical within his 
Dioceſe. By the Statute of 37 H. 8. c. 17. a Dottor of the Civil 
Law lawfully deputed, may exerciſe all Eccleſiaſtical JuriſdiQion, 
and the Cenſures thereof. By this Chancellour the Biſhop within his 
Dioceſe keeps his Court according to the Eccleſiaſtical Laws, in 
all matters pertaining to his Juriſdiction, or otherwiſe relating 
more immediately to the Church or Government of the Clergy. 
As Biſhops in their Epiſcopal audience have had in all Ages the cog- 
nizance of all matrers -Eccleſiaſtical, as well Civil as Criminal, 
within the Juriſdiftion of their Dioceſe : ſo they have ever had to 
that end their Chancellowrs, whom the Law calls Ecclefiecdici or Epiſ- 
coporum Ecdics , perſons experienced in the Civil and Canon Laws, 
to aſliſt them in matters of Judgment ; and thoſe whom we now 
call the Biſhops Chancellours, are the very ſelf ſame perſons in Of- 
fice, that anciently did exerciſe Eccleſiaſtical Juriſdiftion under 
Biſhops, and were called Eccleſtecdici, Papias per Gothofred in L. 
omnem, C. de Epiſc. & Cler. & 'n F. preterea, ibid, Dr. Ridl. View, 

par. 2. cap. 2, ſet. 3: Who (foraſmuch as they have with them 

the Biſhops Authority eyery where within the Dioceſe for matters 

of Juriſdition, and in that the Biſhops and They make bnt one 

Conſetory ) are called the Biſhop's Yicars General, but in reſpet of 
their Authority, which extendeth throughout the whole Dioceſe, 

f as alſo to diſtinguiſh them from the Commiſſaries of Biſhops, whoſe 

Anthority ,/ as it is reſtrained onely to ſome certain place of the 

Dioceſe, ſo alſo to ſome certain cauſes of the Juriſdiftion, limited 

unto them by the Biſhops; for which reaſon the Law calls them 

Officiales Foraneos , quaſ# Officiales aſtrifti cuidam foro Diaceſeos tan- 

tum, Dr. Ridl. ibid. 

(2.) Dr. Ridley in his View of the Civil and Eccleſiaſtical Law, (ays, 
that Chancellonrs of Dioceſes are nigh of as _ Antiquity as Bi- 
thops themſelves, and are ſuch neceſſary Oſhcers to Biſhops, that 
every Biſhop muſt of neceſlity have a ChanceHovur and thar if any 
Biſhop ſhould ſcem to be ſo complete within himſelf, as not to need 
2 Chancellour , yet the Archbiſhop of the Province, in caſe of re- 
fuſal, may put a Chancellor on him, in' that the Law prefumes the 
Government of-a whole Dioceſe , a matter. of more weight, than 
can be well-ſuſtained by one perſon alone; and that although the 
Nomination of the Chancellour is in the Biſhop, yet his Authori- 
ty is derived from the Law, #eſticnſ. Sum. de Offic. Viear. nn. 2. 
For which reaſon the Law underſtands him as an Ordinary, as well 
25 tiie-Biſhop; - Foſtienſ. ibid. It is moſt probable, thar the _ 
9:51 plicity 
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plicity and variety of Eccleſiaſtical Cauſes introduced the uſe and 
Office of Chancellours originally ; for after that Princes had granted 
to Eccleſiaſtical perſons their Cauſes and their Conſiſtories, and 
circumſtances varying theſe Cauſes into a more numerous multi- 

lication, -than were capable of being defined by like former Pre- 
Fdeats; neceſlity called for new Deciſions, and they for ſuch Judges 
as were experienced in ſuch Laws as were adapted to matters of an 
Eccleſiaſtical Cognizance;, which would have been too prejudicial 
an Avocation of Biſhops from the exerciſe of their more Divine 
Function, had not the Office of the Chancellour in determining ſuch 
matters, been an expedient to prevent the ſaid prejudice oc in- 
Convenience. 

(3.) By the Conſtitutions and Canons Eccleſiaſtical * it is Or- 
dered, That upon the days of the Viſitation every Chancellour, 
Archdeacon,, Commiſlary and Official, as alſo at the ordinary 
time when Church-wardens are ſworn, ſhall deliver them ſuch 
Books of Articles as whereon to ground their Preſentments. Alſo, 
that they ſhall not ſuffer any to be cited into Eccleſiaſtical Courts 
by any General proceſs of Quorum Nomina ; nor the ſame perſon 
to be cited into ſeyeral Eccleſiaſtical Courts for one and the ſame 
Crime, - for which end the Chancellowr and Archdeacon are within one 
month next after the Biſhop's Viſitation, mutually to certifie each 
other under their Hands and Seals, the Names and Crimes of all 
ſuch as were preſented in the ſaid Viſitation. Nor ſhall any Chan- 
cellour, or other Eccleſiaſtical Judge, ſuffer any Judicial A:t to be 
ſped otherwiſe than in open Court, or in preſence of the Regiſter, 
or his Deputy, or other perſon by Law allowed to ſpeed the fame; 
nor ſhall have (without the Rifhop's conſent) any more Seals of Of- 
fice than one. Nor ſhall any man be admitted a Chancelloxr, or to 
exerciſe any Eccleſiaſtical Juriſdition, under the Age of 26 years, 
and learned in the Civil and Ecclcſiaſtical Laws, and is at leaſt a. * 
Maſter of Arts, or Bachelour of Law, and ſhall firſt have taken the 
Oath of Supremacy in the Biſhop's preſence, or in open Court, and 
have ſubſcribed the Articles of Religion, and ſwear that to the ut- 
moſt of his underſtanding he will deal uprightly and juſtly in his 
Office, without reſpect, favour or reward. 

(4.) Sutton Chancellour of the Biſhop of Glouceſter moved for a 
Prohibition to ſtay a Suit before the Commillioners Eccleſiaſtical, 
for that Articies were there cxhibited againſt him, becanſe he be- 
ing a Divine, and having a Reftory with Cure of Souls, and-never 
brought.up in the Science of the Civil or Canon Laws, or having 
any Intelligence in them, took upon him the Office of the Chan- 
cellour of the Biſhop of Glouceſter, whereas there. were divers Ca- 
aoas and Eccleſiaſtical Conſtitutions, and alſo. directions. fromthe 


late 
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late King Femes, and from the King that now is, That none ſhould 

be admitted to have thoſe Offices of Chancellourſhip to a Biſhop 

unleſs he were inſtructed and learned in the Canon and Civil Laws; 

becauſe divers Caſes'triable in the ſaid, Court are of weight, and 

the Judges there ought to have knowledge of the Laws, otherwiſe 

they cannot adminiſter Right to the King's Subjefts. . Upon theſe 

Articles Mr. Satton being examined ,- confeſſed that he was a Di- 

vine, and had a Spiritual Living, and that the Office of the Chan- 

cellourſhip of the Biſhopis grantable for life, and that ſuch a Biſhop 

of Glouceſter had granted to him the Office for his lite, .which the 

Dean and Chapter had confirmed, whereby he had a Freehold there- 

in, and ought to enjoy it during his life. - And that notwithſtanding 

this Anſwer they intended to proceed againſt him , wherefore he 

prayed to have a Prohibition; but. the Court denied it; for if he-be 

a perſon uaskilfull in theſe Laws, 'and by Law ought not to enjoy it, 

they may peradventure examine that; for although a Lay-perſon, 

by his Admiſſion aad laſtitution to a Benefice hath a. Freehold, yer 

he may be ſued in the-Spiritualt C ourt, and deprived for that Caule 

but if he hath wrong; he may peradventure;by Aſlize try.it z there» - 

fore a Prohibition was denied Þ.: O__ 2 Car. 
(5.) The Conſiſtory Court of .each Archbiſhop, and every Bi- gc. _ 

ſhop of every Dioceſe within chis Realm, is. holden before the Bi- gep: via. 

ſhop's Chancellour ia, the 'Cathedral.Church , or before. his Com-'di. Caſe in 

millary.in- places of his Diaceſe fas..remote 2nd diſtanr front the SG 0. 

Bilbop's Conſiſtory, ſo-as the Chancellour cannot call them tg the , OED 

Conſiſtory with any conveniency- or without great travel and vexa- perng 

tion; for which reaſon ſuch-Commiſlary is called Commiſſarius Fo- 24 H.4.c.12. 


 ranew. From theſe Conſiſtories the Appeal is to. the Archbiſhop 


of either Province reſpectively. L wid \ I 

(6 3. By this word. [ Conſotory ] is*-commonly. underſtood that = 
place or Eccleſiaſtical Court of |ultice, held by the Biſhop's Chag- 
cellouc or Commilſſary in his Cathedral Church or other convenient 
place of his Dioceſe, for the hearing and determining of matters 
and cauſes ot Ecclefiaſtical cognizance, | happeving, within, that 
Dioceſe *. Bur when this word refers to the Province. of Canter- © Vid-Litr.33, 
bury, then the chief and molt ancient Conſeftory is the Archbilhop's V4 fe Tri? 
high Court of Arch:x, ' as the Court. of : Appeal from. all} other © 4 9: 33% 
Inferiour Conſiſtories within the ſaid Province.” ' The fame word 
ſometimes refers to a Synod or Council of Ecclcſialtical pericns 
conven'd together, or to a Cellioft or Aſſembly of Prelates ; bur 
moſt uſually to the Spiritual Court for the deciding of matters of 
Eccleſiaſtical cognizance. The word Conſiſtory ( Con/iſtorzum,) 15 
ſuppoſed to be borrowed of the 1raliars, or rather Lombards, 112- 


nifying as mych as (Pretoriam) or Tribunal, being a word wtrin/que 
1447 18 
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fnris, and frequently vſed for a Council-houſe of Eccleſiaſtical per. 

« Cowel. In- fons, or the place of Juſtice in the Court Chriſtian 9. 
terp. verb. (7.) The Confiſtories of Archbiſhops and Biſhops are ſuppoſed 
Conſiftory. tg begin withitt this Realm in the time of Willem, the Conqueroxr *; 

wg _ which ſeems very conjefturable from that Charter of his, which Sir 
fo. 250 & Ed. Coke in the fourth part of his Dfitures, mentions to have found 
c.74- fo. 338: enrolled, 2 R. 2. m.5.f, Which Charter, and Record of great 
* Pro Decano Antiquity, aſſerting not onely the Epiſcopal Conſiſtories, but alſo 
E cops the Eccletiaſtical Juriſdiction , it cangot be ſuppoſed bur that it 
Mariz ds Oughit to be recited here in terminss per extenſum, Viz. 
Lincoln. 


moved from 
Dorcheſter 
to Lincoln. 


L 


e 
boc Epiſcopss elegerit, 
ſna reſpondeat, & non ſucundum Hun- 


ſc 

that in thoſe ##03 .L ſi nec ſic ad emendationem venerit, Excommunicetwr : & fe 
times the She- ops futrit, ad hoc vindicand” fortitudo' & Fuſtitia Regis vel Viceromi- 
riff did hold ts adbibeatur : Tlle autem qui wvocatus ad Fuſtitiam Epiſcopi venire no- 
bus tourne PET 11154, pro unaquaque vocations legem Epiſcopalem emendabit : hoc etian 
Hundreda. PF ; . , Sy: 

Ita Co. ubji Defendo, & mea authoritate inter dico, ne nllus Vicecom. aut prepoſitus, 
ſupr. jon aut miniſter Regis, nec aliquis Laicus homo de Legibus que ad Epiſco- 
Mag. Chart. pum pertinent ſe intromittat : nec aliquis Laicus homo alium hominem 
Ws 3 = ſone Faſtitia Epiſcopi ad Fudicium atdducat ;, Fudicium wero in nullo loco 
-  —_ ®* portetur niſi in Epiſcopals Sede, aut in illo loco quem ad hoc Epiſcopus 

conſtituerit. 


(8.) For the Confirmation of this Charter Sir Ed. Coke in the 
foreſaid part of his Inftirures refers vs to the Regiſter of the Biſhop 
of London. Willielmus Des gratia Rex Anglorum R. Bainardo, & 
S. de magna Villa P. de Vabines, ceteriſque mers fidelibus de Eſſex & 
de: Hertfordſhire, & de Middleſex, Salutem. Scaatis vos omnes, &6: 

lo 


Es wo 
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In which Charter the tenour of the forefaid Charter is recited 
word by word in Engliſh. The like Charter he alſo there ſays is 
in the Book of Charters of the Archbiſhop of Canrerbary. Where- 
by it is moſt evident, that the Biſhops Conſiſtories are of great 


- Antiquity, and that they were erefted when Cauſes Eccleſialtical 


were removed from the Towrne (which is a Court of Record holden 
before the Sheriff) to the Conſiſtory *. So that this Law, made 
by the Conguerour, ſeems (2s Mr. Blount in his Nomo- Lexicon on this 
word well obſerves) to give the Original of the Biſhops Conſiftery, 
25 it now fits with us diſtin and divided from the Hundred or 

Court, wherewith it ſeems probable, in the time of the Saxons, to 
have been joyn'd 1, 

(9.) Lindwood in the Provincial Conſtitutions upon this word 
Conſiſtorium quoad Epsſcopos, puts this difference betwen Conſiftors- 
wn and Tribunal : Tribunal (ſays he) eft Locus in que ſedet Ordina- 
rims inferior ;, but Conſiſtorinum eſt Locus in quo ſedet princeps ad Fu- 
dicandum ;, Lindw. de foros Comperemt. C. excuſſis. in ver. Conſitoria. 
Albeit, according to the regen acceptation of theſe words, we re- 
fer Tribnal to any place of Judicature, but Conſiftorium to that 
onely which is of Eccleſiaſtical Juriſdidion. 

(10.) This Chancellour of a Dioceſe as he is Oculas Epiſcops, 
ought to have an eye into all parts of the Dioceſe, and hath im- 
mediately under the Ordinary Juriſdiction of all matters Eccleſia- 
ſtical within the fame ; not onely for reformation of Manners, and 
puniſhment of Enormities of a Spiritual nature by Eccleſiaſtical 
Cenſures; but alſo in Cavfſes Matrimonial, and Teſtamentary as 
to the Probat of Wills, and granting Letters of Adminiſtration 
of the Goods of a perſon dying Inteſtate, where there are not Bon 
Notabilia;, in which cafe the Will ſhall be proved, or Adminiſtra- 
tion granted by the Prerogative of the Archbiſhop: And where- 
ever there is an Adminiſtration duly granted, there the Adminiftra- 
tor doth almoſt in all points repreſent the perſon of the Inteſtate 
as legally, as any Executor can the perſon of his Teſtator Teſta- 
mentarily, For this Adminiſtrator, in conſtruftion of the Com- 
mon Law, is that perſon to whoſe truſt, care, conduft and ma-» 
nagement the Goods and Chattels, Real and Perſonal, of the In- 
teſtate are committed by the Ordinary, or ſuch other as under him 
is duly authorized to grant the ſame. But under this Notion or 
Appellation of Adminiftrator, neither the Cripil nor the Canon 
Law knows any ſuch Officer; onely they take notice of Admini- 
ſtrators as Governours of Perſons, Places or Thinzs, Deerer. Can. 
23.4.5. cap-26, & Extra, Com. = 11. Anditts moſt probable, that 
the Common Law might (as ſome conceive) take its light, as to 
this Officer under this notion as now  ——_ with us, _ 

2 the 
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the Conſtitution of the Emperour - Leo, L£.-28. null licere, C, dz 
Epiſc.'& (ler.c whereby it is ordained, 7 hat rhe Biſbop ſhall take care 
ro fre ſuch Legacies duly performed, «1 are bequeathed for the Redempts. 
on of Captives, in caſe tht; Teſtator appoint not one to execite bis Will in 
that particular. This power given to the Ordinary of making Ad. 
miniſtrators in caſe of Inteſtation, and of authorizing them to 
att as Executoys,  is.very. ancient. by: the Statute Law ®, . Ang 
if any» Ordinary, Chancellour, &c. having power by the A of 


21 H.8,:to grant the Adminiſtration of. the goods of him that 


dieth' inteſtate, to the Widow' or 'next of Kin, ſhall take any Re- 
ward for the preferring any pcrſon before another to the Admigi- 
ſtration, it is Bribery ®. 

(11.) A Jawfull Adminiſtratour may render his own Goods liable 
to: the-lnteſtate*s Debts either by a Devaſtevit, or by a Falle Plea 
Jugicially ; and. his Executour or Adminiſtratour ſhall not ſucceed 
him in the Adminiſtration to his Inteſtate' ( unleſs qualified to re- 

ire Adminiſtration of both LIateſtates) but the Adminiſtration 
of the firſt Inteſtate*s goods is de novo to be committed to his next 
of Kin, as de bonss non Adm. And if a Stanger by any Act make 
bigſclf Executour de ſon tort, the Creditours and Legataries may 
pot ſue him as Adminiltratour, albeit it. be an Adminiſtration in 
FaCt, but muſt ſue him gs Executour an his own wrong ; who not- 
withſtanding is not any farther liable, .than to the value of the De- 
ceaſed's Goods, as Aſlets in his hands. But in caſe the Ordinary 
ſhall, witkout granting any Letters of Adminiſtration, make his. 
Letters Ad Colligendum j in that caſe he makes himſelf liable to 
Actions pro tanto, as if himſelf were actually poſleſfed of the Goods, 
of the Deceaſed. And here note, That Funeral expences, accor- 
ding to the degree and quality of the Deceaſed, are to be allowed 
of his Goods before any debt or duty whatſoever, for that is Opw 
pzurm, Or Charitativum 2. | 

(12.) And as in theſe Conſiſtories there is a' great variety of Ec- 
clefiaſtical Cauſes heard and determined, ſo alſo the Officers be- 
longing thereto are many, and of various qualities and degrees; 
whereof ſome ſeem to be magrs principales, others minus principales, 
but others (in the popular atcount) as mere Animalia tantum Ra- 
vonalia, by whom they underſtand Apparirors, who in truth are 
Summoners, and whoſe Character in Law is this, viz. He is that 
perſen,, whoſe employment # to ſerve ſuch Proceſſes as iſſue out of the 
Spiritual or Eccleſiaſtical Courts, and as a Meſſenger to cite Offenders 
and others to make their appearance therein as otcaſion ſhall require. 
By the Statute of 21 . 8. 6.5. as alſo by the 138th Canon of the 
Eccleſiaſtical Conſtitutions, Apparitors are called Summoners Or 


Sumners;, by which Canon the 4buſcs and Grievances pietended, 
to 
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to be praCtiſed by ſuch Summoners or Apparitors are ſufficiently re- 
dreſſed: For as the multitude of them is thereby abridged and re- 
ſtrained by Decrecing and Ordaining , That no Biſhop or Arch- 
deacon, or their Vicars or Officials, or other inferiour Ordinarics, 
ſhall depute or have more Apparitors to ſerve their Juriſdictions re- 
ſpeCtively, than either they or their Predeceſſours were atcuſtomed 
to have Thirty years before the publiſhing the aid Eccleſiaſtical, 
Conſtitutions : So It is likewiſe provided by the ſaid 'Canon, That. 
the ſa:d Apparitors ſhall by themfelves faichfully execute their Of- 
fices, and not by any colour or pretence whatſoever cauſe or ſuffer 
their Mandates to be executed by any Meſlengers or Subſtitutes , 
unleſs upon ſome good cauſe, to be firlt allowed and approved by 
the Ordinary of the place. It is alſo farther Provided by the faid 
Canon, That they ſhall cot take upon them the Office of Promoe- 
ters or Informers for the Court, nor ſhall exa&t more or greater. 
Fees than are preſcribed by the 135th Canon of the ſaid Eccleſiaſti- 
cal Conſtitutions. And in caſe either the number of Apparitors de- 
puted ſhall exceed the aforeſaid Limitation, or any of them offend. 
in any of the Premiſſes, the perſons depuring them (if they be. 
Biſhops) ſhall upon Admonition of their Superiour , diſcharge 
the perſons exceeding the Number ſo limited as aforeſaid: But if 
they were deputed by inferiour Ocdinaries, ſuch Ordinaries ſball 
be ſuſpended from. the execution of their Office, untill they have 
diſmiſſed the fupernumerary Apparitors by them ſo deputed; and 
the parties themſelves ſo deputed ſhall for ever be removed from. 
the Office of Apparitors : And in caſe being ſo diſmiſs'd and re- 
moyed, they do not deſiſt from the execution of their ſaid Offices, 
they are by the firſt ſaid Canon to be proceeded againlt and puni- 
ſhed by Eccleſiaſtical Cenſures as perſons contumacious to the Ju- 
riſdictions. And finally, if upon experience the number of the 
ſaid Apparitors be too great in any one Dioceſe, in the judgment of 
the Archbiſhop of Canterbury for the time being ; in that caſe he is. 
by the ſaid Canon impower'd to abridge them to ſuch a number, as 
to himſelf ſhall ſeem meet and cxpedient. 


An Apparitor came to the Chutch of a Parſon, and ſaid to him, Remer and 


He is to pay Tenths to ſuch a one. at ſuch a place, four miles diſtant >, mag 


from the Church, to whom the Parſon did not pay them, and 
thereupon the Biſhop certified, That he refuſed to pay them ac- 
cording to the Statute of 26 Y.8. It was Reſolved, The De- 
mand was not according to that Statute, and the Summons to pay 
them not according to the Statute, for the Demand ought to have. 
been by one who hath authority to receive them , which the Sum- 
moner had not; And they held the Demand not good, al- 
though. the Biſhop certified it was duly. made. And 19 hy 
Cale: 
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Caſe between the Queen and Blanch it was Reſolved, That the 
Certificate of the Biſhop , that the Incombent refuſed to- pay his 
Tenths, is not Peremptory, but Traverfable; and that the De- 
mand of the Tenths muſt be at the houſe of the Incumbent, and the 
Refuſal there, ore's Rep. 1225. 
Pool and God- In an Attion upon the Caſe againſt the Defendant, the Caſe was 
frys Cale, this; A Surtmoner in the Eccleſiaſtical Conrt, having a Citation 
Maore's REP» againſt the Plaintiff, Returned , That he had Summoned the Plain- 
tiff, whereas in truth he never fammoned him; for which the 
Plaintiff was Excommunicated to his great damage. lt was adjudged 
that the Action did he. 
(13.) By the Premiſſes it is manifeſt, that the Canor is very ſtrict 
and exat both in abridging the Number, and redreſſing the 
Abvſes incident to the Office of Apparirors; which Canon in moſt 
Circumſtances feems to run very parallel with that in the Provin- 
cial Conſtitutions, Lindw. Provin. Conſtit. de Cenſibus & Procur. cap. 
cum Apparitorum; the light whereof did probably influence it into 
that Form wherein we now find it; For 6 that Decree of the ſaid 


Provincial Conſtitutions it is Ordained, Fhat a Biſhop ſhall have 
annum Apparitorem Equitantem duntaxat , where the Gloſs well ob- 
ſerves, that by this non prohibetur Epiſcopo quin plures habeat pedi- 
res, And every Archdeacon one in every Deanry, non equitantem 
ſed peditem, where the Biſhop might alſo appoint Apparitors, as al- 


ſo in Rural Deanries: Gloſſ. 544d. verb. Duntaxat. And in caſe 
more than theſe were deputed, or they found ro offend in their 
Office, the Penalty was as aboveſaid, Depurantes ſint ſuſpenſi, do- 
,nec, Oc. & Deputatos ab Officio Apparitorum perpetuo ſuſpendimm ipſo 

fatto, Conſtit. ibid. | 
(14.) Attion upon the Caſe; For that the Defendant being an Ap- 
paritor under the Biſhop of Exeter, maliciouſly and without colour 
or cauſe of ſuſpicion of Incontinency, of his own proper malice, 
procured the Plaintiff Ex Officio, upon pretence of Fame of In- 
continency with one Exich (whereas there was no ſuch Fame nor 
juſt cauſe of ſuſpicion) to be cited to the Confiſtory Court of 
Exeter, and there to be at great charges and vexation, until he was 
cleared by Sentence, which was to his great diſcredit, and cauſe of 
great Expenſes and Loſſes, for which, &c. upon Nor guilty plead- 
ed, and found for the Plaintiff, it was moved by Aſhley, Serjeant, 
in Arreſt of Judgment, Thar in this Caſe an Attion lies not : 
For he did nothing but as an Informer, and by virtue of his Office. 
But all the Court (abſente Richardſon) held, That the Action 
well lies : For it is alledged, That he falſo & malirioſe cauſed him 
to be cited, upon pretence of Fame where there was no offence 
committed: And avers, That there was not any fach Fame; fo 
| as 
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as he hid it maliciouſly, and of his own head, and cauſed him to 
be unjuſtly vexed. which was to raiſe gain to himſelf ; whereupon 
they conceived, That he being found guilty for it, the Aftion well 
lies; And therefore Rule was given to enter Judgment for the 
Plaintiff, unleſs other cauſe was ſhewn. And upon a ſecond mo- 
tion, Richardſon Chick Juſbice being preſent, |udgment was given 


for the Plaintiff P. The Conſiſtory of the Biſhop may in ſome * Hill. 7 Car. 


Caſes enjoyn Penance : Where Penance is enjoyned, there may 
be Commutation ; but there may not be commutation for Penance, 


where none is enjoyned. Commutation for Penance agrees with the Rep. 


Cuſtomes uſed in the Eccleſiaſtical Law, juſtified in the Common 
Law, in the Statute of Cireumſpefte agars in the time of Ed. 1. and 
Articuls Clers in the time of Ed. 2. Vid. Mich. 21 Fac. B. R. Dr. Bar- 
ker*s Caſe in Camera Stellata, Roll*s Rep. 

.( z) Commiſſary [Commiſſarizs] is a Title of Eccleſiaſtical Ju- 
riſdiction , adapted to ſuch one as doth exerciſe the ſame in ſach 
remote places of the Dioceſe, and at ſuch diſtance from the Biſhops 
chief Conſiſtory, as that his Chancellour cannot without too great 
a prejudice conveniently call the Subjefts to the ſame. The duty 
of ſuch Commiſlary or Officiales Foranes, is to officiate the Biſhop's 
Juriſdiftion in the remoter parts of the Dioceſe, or in ſuch Pariſhes 
as are the Biſhop's peculiar, and exempt from the Archdeacon's 
Juriſdiction. The Authority of the Commilſſaries of Biſhops is 
onely in ſome certain place of the Dioceſe, and ſome certain cauſes 
of the Juriſdiction, limited unto them by the Biſhops ; for which 
reaſon the Law calls them Offciales Foraneos, quaſi Officiales aſtritts- 
euidam foro Diaceſeos tantum : Gloſſ. in Clem. de Reſcripet. And by 
the Canons and Conſtitutions Eccleſiaſtical, no perſon may be a 
Commiſlary or Official under the Age of 26 years, being at leaſt 


a Maſter of Arts or Batchelour of Law 9. Yet in the Argument * Can. 127-. 


of Buries Caſe for a Divorce, the 5 Rep. 98. there was cited 35 Eliz. 
B. R. rot. 605. That if a Layman be made a Commiſſary by the. 
Biſhop, it is good untill it be undone by ſentence; although that 
the Canon ſays, That he ought to be a DoCctour or a Batchelour of 
Divinity. But 21 #.8. hath limited , That a DoCtour of the Ci- 
vil Law may be a Commifary =. 


" Barye's Caſes 


(16.) Where a Commiſlary . citing many perſons of' ſeveral "9 Rep- 


Pariſhes to appear at his Viſitation-Court, Excommunicated them 
for not appearing, a Prohibition was granted, becauſe the Ordi- 
nary hath not power to cite any to that Court, but the Church- 
Wardens and Sides-men , and thoſe he may impannel, and give 
Articles to them, for. to. enquire as the Juſtices of Aſlize, Vid." 
AN. B. 41. 
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t The Pre- 
bend of Hat- 
cherlys Caſe, 
Noy Rep. 


Whether the 
Office of a 
Commiſſary 
may be gran- 
red to a Lay- 
perfon, 


(17.) The Dean of the Deanry of Wolverhampton annexed to 


the Deanry of Windſor, being a Peculiar, and having. ordinary 


Juriſdiction, :makes a Commiſlary by his Deed, which is confirmed 
by the Chapter: The Dean dies. The queſtion was, if that was 
good to bind his Succeſſour. By Doderidye, that ſuch a Juriſdition 
4s Judicial, and that Grant is but a Cammiſſion and Authority, all 
times remaining in the Ordinary. True it is, That Eccleſiaſtical 
JuriſdiCtion in judicial Acts may be executed by a Subſtitute 3 but 
in Law. they are the Acts of them who ſubſtitute the other, V;d. 
11 H.4. 64. 4. 7 E. 4. 14. 20H.6.1i, That a Commiſſary may 
excommunicate, and prove a Teſtament : But that ſhall be made 


1n the name of the Ordinary, 20 E. 3. And a Grant of that by the 
Biſhop is not good, bur during -his life; and ſhall not bind the 


Succeſlour : For the Law hath appointed, that he ſhall exerciſe 
that juriſdiction (Sede wacante, cc.) The Grant being void, can- 
not be made good by the Confirmation of the Chapter. Coke, 
chief Juſtice:; If that ſhould be a good Grant to bind the Succefſ- 


four, then the Succeſſour cannot remove him ; And yet the Succeſ(- 


ſour ſhall anſwer for the Afts and Offences of the Commiſlary, 
which would be too hard *. 

(18.) In Walker's Aion upon the Caſe againſt Sir John Lambe, 
For diſturbance of the Plaintiff in exerciſing of the Officialty of 
the Archdeaconry of Leiceſter, granted by the Archdeacon of Lei- 
ceſter, and of the office of Commiſfary of the Biſhop of Lincol#. 
Upon Nor guilty pleaded, a ſpecial Verdict was found, That there 
were ancient Offices granted by, &c. and Offices of Judicature 
always granted to one perſon for life untill 1609. and in 30 E- 
liz.. ſo granted to Dr. Chippindale, and after in 1609. granted to 
him and one E4. Clerk for their Two lives, no Surrender being 
actually made by Dr. Chippindale. Afterwards, 1614- both Offices 
were granted, the one by the Archdeacon, the other by the Biſhop 
to Sir Fobn Lambe, and to the ſaid Ed. Clerk, and theſe Grants con- 
hrmed-by the Dean ard Chapter ; That in 4z. 1622. Dr. Chippin- 
dale died, and afterwards the Archdeacon who granted that Ofhice, 
and: the Biſhop who granted the Office of Commiſſary, died ; and 
the Biſhop of Lincol» who now is, andthe now Archdeacon, by 
ſeveral Parents granted theſe Offices to the Plaintiff, who was at 
the time of the Grant of the Patent a'Lay-perſon, and Batchelour 
of the Civil Law onely: And they find the Statute of 35 H.8. 
c. 17. That Lay-perſons married or unmarried, being Doctours of 
the Civil Law, may be Commailſlaries, Othcials Scribes or Regi- 
ſters, and that the Plaintiff exerciſed theſe Oſhces, and the. Defen- 
dant diſturbed him. Upon this the matter being argued; at. the 
Bar. was reduced onely to theſe Tio Queſtions : (1.) Whether 


tho 
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the Patent. to the Plaintiff, being a Lay-perſon, and not a Doctor 
of the Law, were good, or reſtrained y the Statute of 37 H.8. 
And as to that point all the Court conceived, The Grant was good, 
for the Statute doth not reſtrain any ſuch Grant: And it is but an 


affirmance of the Common Law, where it was. doubted , if a Loy 
fwck - 


or Married perſon might have ſuch Offices; and to avoid 

Doubts this Statute was made; which explains, That ſuch Grants 
are good enough ; and it is but an affirmative Statute, and there 
js no reſtriction therein : And although DoCtours of the Law 
(though Lay-perſons, or Married ) ſhall have ſuch Offices, yet 
this is not any reſtriftion, That none others ſhall have them but 
Dotours of the Law and the Statute mentions as well Regiſters 
and Scribes, as Commiſſaries, and that'a Doctour of the Law ſhall 
have them; yet in common experience ſuch perſons as are merely 
Lay, and not Doctours,. haye enjoyed ſuch Offices. And for this 
very point was a Caſe in this Court, Hill. 35 Eliz. Rot. 181. be- 
tween Pratt and Stock,, where, upon Demureer, this Statute was 
pleaded againſt the Plaintiff, to whom a Commillaryſhip was 
granted, being but a Batchelour of Law ; and'he having granted 
Adminiſtration, the Grant was adjudged good, and the Book of 
Entries, 484, & 489. was allowed good; wherefore they Re- 
ſolved the Grant was well enough. And it was alſo Reſolved, 


That where an Officer for life accepts of another Grant of the - 


fame Office to him, and to another, it is not any ſurrender of the 
firſt Grant. The Second point was , Whether the office of the 
Officialty of the Archdeaconry, and the office of the Commiſſary 
of the Biſhop, be grantable by the Statutes of 1 Ez. and 14 Eliz. 
becauſe it was pretended, they were not parcel of the Poſſeſſions 
of the Biſhoprick or Archdeaconry, ſo as they could have any pro-, 
fits by them, and then the Statute doth not reſtrain the Grants of 
them. Bur all the Court Reſolved, they were within the words 
and intent of the Statutes; for they be Hereditaments, and are 
pertaining unto them; And that a Grant of theſe Offices to Two, 
where they were onely grantable to One for lite, and being granted 
in Reverſion, it is a void Grant by the Statutes againſt the Snc- 
ceſſours; For the Statutes reſtrain all Grants of any thing ro be 
avoidable againſt the Succeſſour, beſides Grants of nece and 
Leaſes for three Lives, or 21 Years, where the ancient Rent is re- 
ſerved: And all other Grants, as well of Offices as of other 
things, not warranted by the Statutes, are made void as againſt 
the Succeſſours, Vid. Coke 10. fo. 60. the Biſhop of Salizhwry's Caſe, 
Coks 5. fo. 14. and a Caſe betwixt Vaughan and Crompton 14 Fac. 
at the Aſſizes before the Juſtices of the Aſlize for the Office of the 


Regiſterſhip in S«folk, and between Fobn's and Powell for the Re- 
Aa giſters 


- 0» — ——___ 
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6% + Of Divcefai Chant Hi aries, _ 
aj Sitters place of Herdfors, where It wal aj Tide fuch Of 
Þ. ene a Repo mr od, re Fun 


 Efiter'd for the _ of 
cauſe. were Ten, And afterward buitig Bioyed again, fudgment 

*Trin. +Car. Was given for the Plaintiffs, ; | 
(195) Ney, Attorfiey, Fepoety ths foreſaid Calt 'of Dr. Sutten is 
ng Some gens bo” That he was age of the ice of Official 
* of &lowceefttr by the Commiſſioners 3 Fc. appointed to Examine 
Aer the defetts of Chancellor ; and that he Was t read itt the Canon 
or Civil Law. He ſaid, That tire out of mind, &e. the Biſhops 
ave uſed in their Dioceſes to beſtow the Chak ncelloutſhip | 
that £ the Biſhop of, .&c.. had made him Thaicellour by Deed ; 
h that. was Cone by the Dean atid Chapter , by whith he 


— 


da Frank tenement jn that Office, &s. And Mr. Gl4rvile tnoved 
r a Prohibition, but it was denied by the Court ; for it is law. 
full for the Commillſpners to deprive for Inſufficiency, that bei 


rihin their. Commillion z but in. a Suit in the Eccleſiaſtical Coni 
vr.the Profits of that. Office, ſuppoſing the Grant of that by the 
Predeceſſour does not bind the Succefſour ; as it was in Dr. Barker's 
Caſe, there a Prohibition ſhall be awarded, becauſt the Profits ate 
Paſch. 3 Car. Temporal. But we id the firſt Caſe cannot try the Sufficienty : 7d. 
B, R: Dr.Sur- $ E. 3, 70. 9 E. 311: $0 it is if the Ordinary depriye the Maſter 
ren's Caſe, 10 g $7-49-510 ita], for there he is not a /5ſiter, nor is it viſitable 


Nos ReP- by him ;, but otherwiſe of a Spiritual Hoſpital. 

, .(20.). The Biſhop of Landaff granted! the office of bis Chaneel- 
Iourſhip to Dr. Trevor and, one Griffin, to be exerciſed by then ei- 
her jointly or ſeverally. . Dr. Trevor for 350. 1. releaſed all his 
ger in the ſaid Office to Griffin, ſo that G. was the ſole Officer, 
then after died. After this the Biſhop grants the ſaid Chan- 
ow lip to K. (being a Practitiongr in the Civil Law) for his life. 
Dr. Trevor ſurmiling, that himſelf Was the ſole Officer by Survi- 
vorſhip, made Dr. Lloyd his Subſtitute, to execute the ſaid Office 
for. him, and for that; that he was diſturbed by R. the ſaid Dr. Tre- 
vor being Subſtitute to the Judge of the Arches, granted an Inhibi- 
tion to inhibite the ſaid R. from executing the ſaid Office. The Li- |. 
pol contained, That one R. hindred and diſturbed Dr. Lloyd, ſo that 
e conld not execute the ſaid Office. Againlt theſe proceedings in the 
Arebes a Prohibition was prayed, and day given to Dr. Trevor to 
ſhew. cauſe why it ſhould not be granted. They urged, that the 
Oftice was Spiritual, for- which reaſon the diſcuſſing of the Right 
thereof, appertaineth to the Eccleſiaſtical Courts. But all the Judges 
agreed, that though the Office was Spiritual, as to -the Kyeegiany 

thereof;,.yet as to the Right thereof it: was Temporal, and: ſha 
be. tried.at. the Common Law. for, the party hath a Frethold there- 
iv, 
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in, Vid.4 & 5 P. & 24. Dyer 152.9. Hunt's Caſe, for the Regiſters 
Office in the Admiralty, ang an Ally brought fo that: And fo 

tiff Chief Juſtice ſaid, was 4djudged for the Regiſters Office to the 

Biſhop of Norwich in B. R. between Skinner and Mingey , which 

ought to V8 tritt at the Coininon Law, Ad fo Blarkhottl's Caſe, 

as Warburton (aid, in this Court for the Office of Chancellour to the 

Biſhop of» Gloacefter, Which: #av all, one With the principat Oaſe. 

And they ſaid; 'Thas the Othce of Ghancellont..is within" the Sta- 

tute of Ed.6. for-buying 6f Offices,: 5. . Atid i in the mine? of ain. 5. ro. * 
Tithingy the PreKitiption-is Fetmporaly; for which cauſe it ſhall be 8 Jac. B. k. 
tried at Common Law, And Profribition Was grafitett atcorfing Ab1tbem 

co the firſt Rule. So that if a Biſhop graiit the Office of Charieel- ju%77ruore 
Jourſhip-t624. and 'B.".and after 24: 20 B5ahd-afver B. die, ps. 2. 
and afcor the Biſhop! grant it to\R: 2gariſt whom ſues" in the'Ec: 

cleſiaſticat Courty: preg Releaſe' to: be yoi#; # Protiibifion 

will lie, for that the Ofhce is Tenipdrat as ro the Riglc of ie 
though the 'Oihoe" be exerciſdd aboix Spiritual niatters: Bot if 2 p.cy, , cx. 
Chancellour be ſued in the Eccleſiaſtivat Genrt to be deprived for B. k. Chan- 
ciency; 29 not having: Knowledge of Law, nd Pros lour of Glow 
ibition lies; for char thidp>2rt thero'the proper Judges df his wi]. 2972's Gale 
lity, and not the Judges of the Common Laws 4 ni hank oe  Y 
(27:) In Dro! 


Cafe; .who was CliinceHour 'of 2 BiſhoÞ ift Prohibicion 
Walt , it was Refolved; Fhat the Offices of Cihentellmer atid Regi- denicd. 
ſter, &c. in Ecclefiaftioa} Cobrts, are within the Statire of y EZ. 6. Hill. 8 Jac. 
cap.' 16: - whictt AQ beidlg niade for avoiling Corraprion: of Offic Dr. Trever's 
cers, &c, and advancement of Wotthy- perſons} ſhalt be exponn. © Cate 
ded moſt to ſuppreſs: Corruption; And becanfe it ol. 
lows Eccleſiaſtical Courts to proceed in Blaſphemy , 4 
Schiſm, &c. Legality of Matrimonies, Probate'ot Wills; &e. And 

that from thiefe: proceedings de riot onely the Salyation of 
Souls, but alſo the legitimation of Iſſtesp &e. - and other things of 

great conſequence; It is more reaſon thar ſuch""Officers: ſhall be 
within the Statuce, than Officers Which concerh Tempotal matters ; 

The Temporal Judge committing the convitt onely'ro the Gzoter, 
but-the Spreitual: Judge by Excommunication; Drabolo's And there Cv. ibid. 
isa Proviſo in the Stature for them. And it was Reſolved, Fhat 

ſack Offices were within the Proview of the faid Statute. | 


i 
” 


Th 


= 


_ [ x P; xt: 
Of Courts Bedlefaftical and their Juriſdilien, 


2. The Antiquity of. the Eccleſiaſtical Laws of ey pk and what the 
ical Courts are in general, a—_ called Halimots; 
The Original ; be Pope's Uſurpation m Engl 
2. The Conrt of Convocation, and Conſtitutions of Claringdon. 
3. The High Court of Arches, why ſo called; the higheſt Conſiſtory ; 
the Turiſdiftion thereof. 
4+ The Judge of this Court, whence called Dean of the Arches. 
$-. The great Antiquity of this Court ,, the of Advocates and 
*” Proflers thereof anciently linuted ;, their decent order in Court. 
6. The Prerogative Court of Can 
7. The Court of Audience, to whom it belonged, where kept, and what 
matters 5t took cogmizance of. 
$. The: Court of Faculties, Fx ſo. called, what (kgs properly belong 
80. this Conrt ; +1 As RE erin, Liefaty bu . | With the original 
thereof in England. | br 
s; Whaithe nary of « Di fied to grant ts. 
10. 4 Dean made yer ;ſpence wit him to hold the 
1 Dean with the Biſhoprich, by way 
1. Vhecber « Prohibition lies to xo Eccleſiaſtical Courts, in caſe they 
yo not allow of Proof by one Witneſs. © 
12, Diqers Caſes at the Common Lam relating to Prohibitions tothe Ee- 
 Cleſiaft ical Courts. 
v3. The Court of Delegates. 
14. Fhe High Commiſſion Court ; what the Power thereof mas. 
15. The Court of Review, or Ad Revidendum. 
16. The Court of Peculiars. ; 
17. In what Caſes the Eccleſiaſtical 'Court ſhall buve J uriſdsfion of mat- 
rers p 55 ch baving Furiſdifiion of the original Suit. 
18. Inwhat Caſe the party, beving allowed of the Turiſdiizen, come! 
too late to have a Prohibition. 
19, The difference between a Suit Ad inftantiam partis, end that ex 
Officio Judicis, 5n reference to a General Pardon. 
20.. Whether a Clerk may Sri bis Servant., or another in that caſe 
the Clerk , and be blameleſ's ? 
2'v. What manner of Avoidance ſhall be tried at the Common Law, and 
what in the Eccleſiaſtical Court. 
22: In. what Caſe a ſpecial: Prohibition was awarded in a Suit of Tubes 
after a. Drfinitsue Sentence. 4 
23, A 


L 


ts Ny moans" pong Ecclefiaſt ical Gnagunticc Cu 


a Fee ms © array tbe Etclefiaſtical Cexrt, pn refuſal there to 
£1 Wt 4b 2 UERY) 

ies the_Eccleſiaſtical Court bath co e of the Princi pal, 

| hey have alſe of au Acceſſory, _thowgh the Acceſſory of matters T em- 


, | | 
; == Probibitien Laid, —_ ; Sucyohen, That the. Eceleſcaſt ical 
Conrt would not admit by one Witneſs. 
27. In what caſe the Eccle wihicd cal Court ſhall bave the Rees, albeit 
: yp 10 0, hr ry a men. come in 
238. How the praftice hath been toncbing P obad wo Gb 265; 


je mater in quote bath hee of mixe ye rg 
" | Jwrsſd;Grons, 
29- Certain Reaſons for denial o ub of Probliton 10 the Eccleſiaſtical Conr, 
in ſame caſes, where they 
f 30. Fonnds of Pariſhes, in _ to-the Tithes thereof, wharder Tri- 
able by the Law of the Land, or by the Law of the Church. 
3s gr I er i more touching the Right of Titbes, than the 
bounds of the Pariſh , | the Eccleſiaſtical Cotre bath bad the cogni- 


27 * The Eccleſiaſtical Court bath cognizunce of Adminiſtrators Account, 
p . and no Probibitien lies. 
33. Modus Decimandi Jo for by a Parſon in the Eccleſiaſtical 
p Court, no Nor if be "thre won for the Tithe of things 
not Teorbeable, 
34. cx Jl a alſo » Rewt., may \bei ſued for in the 
Eccleſiaſtical Court, 
25. If Queſtion be touching rhe Grant of 4 Regiſter" Office-in « Biſpoy”s 
Court, or tonching the Tenth after ſeverance from the Nine gar 
In whaz Court , Aber T emporal or Reekfapred, it ſhall 


4. 
36. A Games exerciſing” the profeſſion of a Midwife without Licenſe, 
is therefore ſued in the Eccleſiaſtical Court, _ - Probubiczon 
lier 6 in that caſe. 

37. The Bounds of a Pariſh, alſo whether ſuch a Church be Parochial, or 
onely a Chapel of Eaſe; In what Court this is 10 be tried. 

38. A Prohibition granted; upon the diſallowance of an Exeontor's Plea, 
of baving Aſſets onely to pay debts, "11 oppoſition to.a Legacy ſucd for 
in the Fecleſtaftical Conrt. 

39. A Prohibition awarded upon a Suit in-the Eccleſia baftical Court for 
an account of the Profits fo. Benefice ;, Otherwiſe, in caſe the Pro- 
fits were taken during the time of a Sequeſtr ation. 


40. A: 


wy | "FO Of Courts Ecclefiaflicat, 


m——_— ere Pring re:ftayprocerdan en bis od Sur, 
m_ Commence akF Ani »Y, val 


"441; \Prnifione. are. Are *8 rhe. Edckpotioal. Gamrre«\' | As £ 
= The right of Tithes ry in poſing berween the Parſon and the 
View, © a Suit ws 
43- Whether, and ow far, and wh mien te PrſhclCon 
may taks cognizance of a Modus Decimandi, at-large debaton. * 
14. When aud nw the Genvie Cd Swvuretend tare ble Balle 05 


*R\ Wok 1 
TT vews' 4)» 
( I, F Br: the rime ws PT WW Hſhen emis " marebrs, 
aswell Spiritual as ral, "were determincy\ in the 
nitro Comrs, where was wane'tw ſir one Bifhap"and one Tow 
porl udge £ called rmoBanratenrn of dncrs he _ for _— of Spirit 


Ber'that' vas drill a _ in 
lata re wy ie ems RI _ \\ For it >was' bythe 
the'Biiops, Abbar perſons of 'the'Realm ) for 
- A jr ren Tha: the bitop ot Archlwvor hou! = —_ 

C pi copil. Laws, LOA Sertardeed 
inthe Aundhred; bur by- relBine ak there:derfliſter dry 
not according to the Law of the Hundred , but according* B the 
Laws and Canons; 24 -2ppeareby'+ King Wwan's Charter, 
RalsAbridg. Irrot. 2 R. 2. pro Decano © Capitulo Ecclef.” Vinrolne , Jan Angl. 
verb. xo. ; 77 The principal Courts Eccleſtaſtical ( whertof fome- afe 
£artve, lit. Low out: of afe )- were, amÞ 16 the Corvecarion' Court," the" High 
Commeſſion Court, the high Court of Arches, the Pr Court 
of Canrerbury," the Gdiire: 6f 'Dbleyarer: thECuerd of Audience} the 
Court of Peculiars, the Court of Faculties, beſidty Ae Biſhops Con- 
» the” Atchdeacans Courts, and the 122 awckmly talled 
Halimots, or Holy Courts. Andthe Saxon Rings, long tefore7il- 
tam the Congueroxr, made ſeveral Laws for the Government of the 
Church : Among. others St. Edward begins his Laws with this-Pro- 
In the Caſe 5 IN RR nee hiv p pfincely charge; Ut Prpnilot Domin., Of 
me, #Mhinta fa am'Eceltſiitm, rtyat & pub ct\\ "And Rang Bavar, 
mm ration to his Engliſh Clergy, Ego, (faith he) Conftaprini, vor 
Perris m Baberir: juriparmus dexter, & gladiunt gladio'copult- 
mus, ut ejiciattir extyu caffru Leyr te &- ptr getier Santheariumt Domins. 
But upon tt Conqueſt made' Normant te Pope took the ops 
portunity."to'vſhrp bpon' the" A abertier of the Crowir of Englam; 
for the Conqueror came in with the Pope*s'Bznner;' 3n& undet'it won 
the Bartel: 'Whereupon'the Pope fent' two Eegares thro Brylandz 
with whom the c :onquerour called a Synod, depoſed Srigand Arch- 
biſhop of Canterbury; decanſe he lad! not? purchiafed his'l Pall in the 


Court of Rome , and diſplaced many Biſhops and Abbats to make 
2 room 


—_— ——O— eo — 
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ail "thelr Jarifaiflton.> _ 


Joon fot MS No94e1?.” "Ano he LH ng birth rm 
twoved Walftan Bifftop of Woreefter, being*then aged, to 
his Sraff,, w afleced by hin, - THe to ive 
81 os ro hitn of toitoh he fibſt re the fart 
81d Bifhoþ)" tvenit to St, Fdwarif'y Tomb , "hd" 
$2f and Kine, wich theſe words, dis * Of hee, 


int of Fealty to the Pape, as appears by his Epiſtle to Gre 
He Seventh, id. Da. Rep, Gall of A ohatitry, fo, 3g. yet Inf ls exe 


Snecelſour's time, "ini the tithe of Vita! Rufw, the Pope, = 
evailed five. 'Upoh this dEitron Ft was, that the King tbid' 4n- 


me, That hovievf his Bits fy to be ſubjebt to the Pape, butt Hit Hiſt. Firma-- 


' 16 the Emy 


the Popt himſelf ought to bt ſubje 


- bad in the Empire. Yet in the time of the tiext' King 27. y, 3b Goren 
the Pope tſucped me Partordge 81d | ah, an gr 
all Qther Benefices Eccleſiaſtical: rold! rhe 
King, © That the Parvorage aod wai"hor hs 
Right, becauſe Pope Urban' bal lately nd Lay-pey- 
Jon ſhould give any Ecclefeaſtical Benefice., In a Synod 
held at London, Ar. 1107. 2 Decree was made , Cui” armuit Rex 


per donationtm Baculi Paſtoralit vet Anmill' quiſe pat 
wel Abbathia per Revem, vil quaniibef Laitam manidm, inveſt iVerur in 
Anglia. Bereupon the Pope granted, Thatthte'Archbiliep of Cax- 
— for ever Legatzs Natws”: And 


of the,next ſucceeding” King, Stephen.: the Pope galted Appeals to 


the-- 


gs © Of Courts Eccleſiaſtical, 
the Court of, Rome z-- For im: a Synod at Londex conven'd by Henry 
Biſhop of Winche/tcr, the Pope's Legate , It was decreed, That 
- Appeals ſhould. be made from Provincial Councils to the Pope. 
Before which time,. Appellationgs in wſu non erant (faith a Monk of 
that tigge) donec Henracws Winton. Epiſcopme malo ſus, din Legatm 
ofſie ,» Wedelcer-«imeraſee Thus did the- Pope uſurp three maig 
ints of Juciſdiction. upon three ſeveral Kings after the Conqueſt 
for of King William Rufus he cquld win nothing, viz. upon the 
Conquerour, the ſending of Legats or Commiſſioners to hear and de- 
termine. Eccleſiaſtical Cauſes: Upon Hen. 1. the Donation and 
Inveſtures, of Biſhopricks-and' other: Benefices : and upon King Ste- 
phen, the Appeals to, the.Court of Reme,. And in the time of King 
Hen. 2. the: Pope claimed exemption of Clerks-from the Secular 
Power. . 

(2.) The high Court of Convecation-is called the Conyocation 
of the Clergy ,. and is the higheſt Court Eccleſiaſtical, where the 
whole Clergy of both Provinces are either preſent in perſon, or 
by theix Repreſentatives. They commonly meet. and fit in Parlia- 
ment-time; conſiſting of two parts, viz. the Upper-houſe, where 
the Archbiſhops and Biſhops do fit; and the Lower-houſe, where 
the Inferiour Clergy. do. fit. This - Court hath the Legiſlative 

Convication 4 power of. making Ecclehiaſtical Laws, is commonly called a Nati- 


Convocando gna] Synod, conven. by the King's Writ, direCted to the. Archbi- 

2.15 00 hop of x Poriucs, ye ſummoning al Blogs, Dean, Arc 
deacons pmny''y: d_ Collegiate Churches, aſſigning them the 
time and place in the-{ald Wri 


tz but. one Proctor ſent for each 
Cathedral and Collegiate Church, and two for the Body of the 
inferiour Clergy of cach Dioceſe may ſuffice, The bigher houſe 
of Convocation, or the Houſe of Lords Spiritual, for the Pro-, 
vince of. Canterbury confiſts of 22 Biſhops, whereof the Archbiſhop 
is Preſident ; the Lower-houſe,. or Houſe of Commons Spiritual, 
conſiſting of all the Deans, Archdeacons , one Prottor for every 
Chapter, and two for the Clergy of each Dioceſe, in all 166 per- 
ſons, viz. 22 Deans, 24 Prebendaries, 54 Archdeacons, and 44 
Clerks  IEPEERRONg the Dioceſan Clergy. Both Houſes debate 
and tranſact onely ſuch matters as his Majeſty by Commiſſion al- 
loweth , concerning Religion and the Church. All the Members - 
of both Houſes of Convocation haye the* ſame privileges for 
themſelves and Menial Servants, as the Members of Parliament 
have. The Archbiſhop of York at the ſame time, and in the like 
manner, holds a Convocation of all his Province at York, con- 
ſtancly correſponding, debating and concluding the Tame matters 
with the Provincial Synod of Canterbury. The Antiquity of this 
Court of Conyocation is very great, for (according to Bea) 
| St. Au: 


Ko and their Fariſdifion. | 


—_— 


39 


Angus Ay. 686. aſſembled in Council the Britain Biſhops, 
a great Synod. The Clergy was never aſſembled or cal- 


Se. 
and 
led together at a Convocation by other Authority, than by the 


Kings Writ, Vid. Parl. 18 E. 3. nw. 1. Inter Leges ln#, An. Dom. Cole, par. 4. 
727» & Convocation of the Clergy called, Magna” ſervorum Deg Int. cap. 54- 


4. The juriſdiction of the Convocation 1s onely touchin 
matters merely Spiritual and Eccleſiaſtical wherein they proc 


juxta Legem Divinam & Canones Santte Eccleſie, The Lord Coke Thid. 


cites ſome ancient Records to prove, that the C ourt of Conyoca- 
tion did not meddle with any thing concerning the King's Tem- 
poral Laws of the Land, and thence infers, That the Stature of 
25 H. 8. cap. 19. (whereby it is provided, That no Canons, Conſts- 
tarion or Ordinance ſhould be made or put in execution within this Realm 
by Authority of the Convocation of the Clergy, which were contrariant 
or repugnant to the King's Prerogative Royal, or the Cuſtoms, Laws 
and Statutes of this Realm) is but declaratory of the old Common 
Law. And by the ſaid At, the Court of Convocation, as to the 
making of, new Canons, is to have the King's Licenſe, as alſo his 
Royal Aſſent for the putting the ſame in execution. But towards 
the end of that A&t there. is an expreſs Previſo, that ſuch Canons as 
were made before that Act, which be not contrariant and repug- 
nant to the King's Prerogative, the Laws, Statutes or oms 
of the Realm, ſhould be {till uſed and executed, as they were be- 
fore the making of that At. And if any Cauſe ſhall depend in 
contention in any Eccleſiaſtical Court, which ſhall or may touch 
the King, his Heirs or Succeſlours, the party grieved ſhall or may 
appeal to the Upper-houſe of Convocation within fifteen days af- 


- ter Sentence given. Remarkable are the Conſtitutions of Claring- ! Eliz. cap. 1. 


den in the time of King H. 2. occaſioned by the. Pope's claiming 
Exemption of Clerks from the Secular power, fo contended for 
by Thomds Becket, then Archbiſhop of Canterbury, againſt the Kin 

as occaſioned a convening a Common Council, as well of the B1- 
ſhops as of the Nobility, at Claringdon in- the time of H. ». where- 
in they revived and re-eſtabliſhed the Ancient Laws and Cuſtomes 
of the Kingdom for the Government of the Clergy, and ordering 


of Cauſes Eccleſiaſtical. The principal Heads or Articles where- i the Caſe of 
of were theſe, viz. (1.) Thar no Biſhop or Clerk ſhould depart «Premunire} 


EF 


_—_—_— 


the Realm without the King's Licenſe; and that ſuch as obtained ge _ 


Licenſe, ſhould give Sureties, That they ſhould not procure any 

damage to the King or Realm during their abſence in Foreign 

parts. ( 2.) That all Biſbopricks and Abbies being void ſhould 

remain in the King's hands as his own Demeſns, untill he had cho- 

ſen and appointed a Prelate thereunto; and, that every ſuch Pre 

late ſhould do his Homage to the King before he be admitted to 
Bb 


the * 


— —_— = 


the; place. - (3/) That Appeals ſhould be made in Cuuſey Fecles 
ſtaſticab in TN ont viz. From the Archdeacon to the Ordi- 
nary, from the Ordinary to the Metropolitan, from him+ to' the 
King, and no farther. ( 4.) That Perer-pence ſhould: be paid ns 
mote to-the Pope, but to the King, (5.) Thatif any Clerk ſhouſd 
commir Felony, he ſhould be hanged; if Treaſon , he ſhowld'he 
draww and quartered. (6.) That it ſhould be adjudged High Tres 
ſon to bring in Bulls of Excommunication. whereby the Realm ſhould 
be curfed. (7.) That no Decree ſhould be brought from the Pope 
to be executed in England, upon pein of Imprifonment and Con- 
fication of Goods. 

(3) Arches, or alma Curia de Arcubus, ſo called of Bow-Churth 
in Londen, by reaſon of the Steeple or C/ocbiey thereof raiſed at the 
top with Scone Pillars in faſhion like a Bow bent Arch-wiſe, itt 
which Church this Court was ever wont to be held, being the chief 
and moſt ancient Court and Conſiſtory of the Juriſdiction of the 
Archbiſhop. of Camerbury ; which Pariſh of Bow together with 
twelve others in London, whereof Bow is the chief, are grithin the 
Peculiar Juriſdiction of the faid Archbiſhop in Spifitual Cauſes, and 
exempted out of the Biſhop of 'Zoxden's Juriſdiction. The Jadge 
of this Court of Arches is ſtyled the Dean of the” Arches, or t 
Official of the Arches-Court,, unto whoſe Deanry or Officialty to 

- the Archbiſhop of Canterbury, in all matters and cauſes Spiritnal, 


Is ' annexed the Peculiar C—_ of the thirteen Parilhes, av 


aforeſaid; having alſo all Ordinary Juriſdiction in Spiritual cauſey 
of the firſt inſtance 'with power of appeal; as the ſaperiour Eccle- 
* Stat. 24 H. ſhaſtical Confiſtory , through the whole Province of Canterbury * 
— te, YE the Lord Coke ſays Þ, his power to call any perſon for any 
areas.  Cavſe out of any part of his Province within the Dioceſe of any 
Court of 4r- Other Biſhop (except it be upon Appeal) is reſtrained by the 
of 4 ow mr 
ches. Star, of 23 H. $8. c.g. Yet his Juriſdiction is ordinary, and- extends 
23H.8.c.9. je ſelf through the whole Province of Canterbury , infomuch that 
upon any Appeal made to him from any Dioceſe within the faid 
Province, he may forthwith, withont farther examination (at that 
time) of the Cauſe, iſſue forth his Citation to be ſerved on the 
Appealee, with his Inhibition to the Judge 4 quo. 
Mich. 6 Jac. In Afich. 6 Fac. C. B. there was a Caſe between Porter and Roche- 
5 bob roy fter ,, The Caſe was this: Lews and Rocheſter, who dwelt in Eſſex, 
fer's Caſe, 1 the Dioceſe of London, were ſued for ſubtraftion of Tithes 
Co. lib. 13- Erowing in B. in the ſaid County of Eſſex, by Porrer, in the Court 
& ult. of Arches of the Archbiſhop of Canterbury in London : where the 
Archbiſhop hath a peculiar Juriſdiftion of thirteen Pariſhes, called 
a Deanry, exempt from the Authority of the Biſhop of London, 
wheredf the Pariſh of St. Mary de Arcubns is the chief. And a great 
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and their Juriſdiflion. 


x61 


Oveſtivn was'moved, Whether in the faid Conrt of Arches holdeg 
is Loirdon, | te cite any dwelling in'Eftx, for ſubtrattion of 
Tithts growing in Efex ?' or whether he be prohibited by the'Sta- 
tart of 24.8. c: 9? | Which after debate at Bar by Conmncil, - and 
alſo by Dr. Feryard, Dr. James, and others in open Court, and laſt- 
ly by all the Juſtices of the Common Pleas : A Prohibition was gran- 
ted to the high Court of Arches. And, in this Caſe, divers points 
were reſolved by the Court; ( 1.) That all Ads of Parliament 
are parcel of the Laws of England, and therefore ſhall be expoun- 
ded by the Judges of the Laws of Englazd, and not by the Civilians 
and Camoniſts, although the Acs concern Eccleſiaſtical juriſdiQi- 
on. (2.) Reſolved by Coke, chief Juſtice, Wharturton, Daniel 
and Foſter, Juſtices, That the Archbiſhop of Canterbury is re- 
ſtrained by the 23 H.8.cep.9g. to cite any one ont of his own Dio- 
ceſe: For Diareſis dicitur diſtinitio, &c. que diviſa vel diverſa eff ab 
Fecleſia alterins Epiſcopatus, & Commiſſa gubernatio anizs, &c. And 


is derived s Ds, Dno, & Eleftio, quia ſeparat duds Fursſdiftiones : 


And becauſe the Archbiſhop of Canterbury hath a peculiar juriſdic- 
tion in London; for this cauſe it is fitly aid in the Title, Pream- 
ble and Body of the A, that when the Archbiſhop ſitting in his 
Exempt peculiar in London, cites one dwelling in Eſſo, e cites 
him out of the Biſhop of Londor's Dioceſe; Therefore, our of 
the Dioceſe. And in the clauſe of the penalty of 101. it is faid, 
Ont of the Dioceſe, &c. where the party dwelleth ;, which agrees with 
the ſignification of Droreſe before. 2. The Body of the Act is, 
No perſon ſhall be henceforth cited before any Ordinary, &c. out of the 
Dieceſe or peculiar Furiſdiftion, where the perſon ſhall be dwellin ; and 
if fo, then 4 Fortiors, the Court of Arches, which fits in a Peculi- 
ar, may not cite others out of another Dioceſe. And the words 
[ont of the Dioceſe] are meant of the Dioceſe or Juriſdiftion of the 
Ordinary where he dwelleth. And from the Preamble of the Aft 
the Lord Coke obſerves and infers, That the intention of the A 
was to reduce the Archbiſhop to his proper Dioceſe, unleſs in 
theſe five Caſes, viz. (1.) For any Spiritual offence or cauſe com- 
mitted, or omitted, contrary to Right and Unty by the Biſhop, &e. 
which word [omitted] proves there ought to be a default in the 
Ordinary. (2.) Except it be in Caſe of Appeal, and other lawfull 
canſe, where the party ſhall find himſelf grieved by the Ordinary, 
after the-matter there firſt begun ; Therefore, it ovght to be firſt be- 
gun before the Ordinary. (3.) In caſe the Biſhop or Ordinary, &c. 
dare not, or will not Conyent the party to be ſued before him. 
(4.) In cafe the Biſhop or Judge of the place, within whoſe juriſ- 
diction , or before whom the Snit by this Act ſhould be begun ang 


profecuted , be party, direftly- or indirectly, to the matter or 
Bb 2 cauſe 
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cauſe of the ſame Suit. (5.) In caſe any Biſhop or other inferiour 
Judge under him, ec. L Requeſt to np, Wn0gs 
or other inferiour Ordinary or Judges and that to be done in 
onely, where the Law Civil or Common doth affirm, &c, The 

Coke takes notice alſo of Two Previſoes in that Aft; which 
do likewiſe explain it, viz. That it ſhall be lawfull for every Arch- 
biſhop, to cite any perſon inhabiting in any Biſhop's Diocele in his 
Province for matter .of Hereſie : By which (ſays be) it appears, 
That for all Cauſes not excepted, he is prohibited by the AR. 
(2.) There is a Saving for the Archbiſhop, calling any perſon out 
of the Dioceſe where he ſhall be dwelling, to the probat of any 
Teſtament : Which Proviſo ſhould be vain , if notwithſtanding 
that Aft he ſhould have concurrent juriſdiction with every Ordi- 

throughout his whole Province : Wherefore it was concluded, 
That the Archbiſhop, out of his Dioceſe, unleſs in the Caſes ex- 
cepted, is prohibited by the 23 #-8.c.g. to cite any man out of 
any other Dioceſe : which AXt is but a Law declaratory of the An» 
cient Canons, and a true page thereof, as appears by the Ca- 
non, Cap. Romana in Sext. de Appellat. & C. de Comperents. in Sext. 
And ( as the Lord Coke obſerves) the Act is ſo expounded by all 
the Clergy of England, at a Convocation at London, An. 1 Fac. 
1603. Can. 94. ho gives us farther to underſtand in this Caſe be- 
tween Porter and Rocheſter, That the Archbiſhop of this Realm, 
before that Aft, had power Legantine from the Pope ; By which 
= had Authority, not onely over all, but concurrent Authoricy 
with every Ordinary, &c. not as Archbiſhop of Canterbury, &e. 
but by his Power and Authority Legantine. Ee #144 ſunt genera Le- 
gatorum, (1.) Quidam de Latere Dom. Pape mittuntur, Oc. (2.) Da- 
tivi, qui ſimpliciter in Legatione mittuntur, &c. (3.) Nats ſeu Na 
tivi, qui ſuarum Eccleſiarum pretextu Legatione funguntur, & ſunt 
Quatuor, Viz. Archiepiſcopus Cantuarienſis , Eboracenſis, Remanenſis, 
& Piſanu : Which Authority Legantine is now taken away and 
utterly aboliſhed. 

(4.) Ir is ſuppoſed, that the Tudge of this Court was originally 
ſtyled the Dean of the Arches, by reaſon of his ſubſtitution to the 
Archbiſhop's Official, when he was employed abroad in Foreign 
Embaſſies, whereby both theſe names or ſtyles. became at. laſt in 
common. underſtanding, as it were, Synonymows ©. For the Of- 
ficial. of this Court, and the Dear of the Arches by ſuch Subſtituti- 
on had both the ſame juridical Authority, though with diſtin& 
ſtyles in ſeveral perſons, as appears by that which comes next to 
the Preface to the ancient Statutes of that Court, ordained by. 
Robert Winchelſey Archbiſhop of Canterbury 4, in the Stax. touch- 
ing.the Form. of. the Judges Oath, where.the words are, tam Offi- 

caalis. 
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cialis difte Curie, quam Decanus de Arcxbus, ſur Commiſſarias Gene- 
ralis, &c. For he that was the Archbiſhop's Official in this Court 
was heretofore ed to conſtitute the Dean of the Archis as his 
Commiſſary G in his abſence; as alſo appears by another of 
thoſe Statutes or Conſtitutions of that Court, ordained by Fob - 
Whiegift , Archbiſbop of Canterbury *, the Title of which Sta- « an. z Eliz. 
tute 1s, De Decano Eccleſia Beate Marie de Arcubus Lond. wherein 1583. 
we find, viz Statwimu quod Officialis difte Curie teneatur Decanum 
Eccleſia ſunm conſtituere in ipſins abſentia Commiſſarium. Alſo by the 
Statutes and Conſticutions of this Court made by Matthew Parker 
Archbiſhop of Canterbury f, it is expreſly Ordained, That neither * Edir. Low- 
the Dean or Official of the Court of Arches, nor the Auditor of mat- beth. 6 Maii 
ters and cauſes in the Court of Audience of Cant. nor the Judge of 3* 573- & 
the Prerogative Court, ſhall exerciſe the FunCtion or Proteſlion of *n 
an Advocate in any Court belonging to the juriſdiction of the ſaid. 
Archbiſhop on pein of Excommunication and Suſpenſion 8. In this * vid. dia. 
Court of Arches the ProfFors thereof do wear ſuch Hoods as Batche- Star. M. S. 
lours of Arts uſe to wear in the Univerſities; which Habit or For- 
mality was firſt enjoyned by Henry Chichley Archbiſhop of Canterbury, 
in the year 1435.*. The ſtyle of this Court is, Alma Curia Cant. hana. Brir.. 
de Arcubuu Lond. And the Appeal from it doth lie to the King in 5 H.6. An. 
Chancery *, 1435: 

(5.) This Court of the Arches anciently holden in Bow-Church 25319: 
of London, is of very great antiquity z the Lord Coke in the fore- 
cited place lets us to underſtand, that be meets with it in a very 
ancient Record of a Prohibition *, 7» Curia Chriſtianitatis coram* Hill. 9 E. r;. 
Decano de Arcubus London. The Statutes and Ordinances of which coram Rege. 
Court are very ancient, and to which thoſe ordained by Robere Kot8- Pa 
Winchelſey Archbiſhop of Canterbury, above 380 years ſince, do re- my ” 
ferr : 7 + ions Winchelſey Archiepiſcopus Cantuarienſis deſcripſit Tudi- Guliel, _ 
cibus, Advocatis, Procuratoribus, aliiſque miniſtris Alme ſue Curie de Mortuo mari 
Arcubus jure quedam & Statuta, que ipſe in Templo Arcuato ſedens Clericus, Rc. 
pro Tribunali legit atque obligavit. Quinto Ians Novemb, Anno 1295. Mr 3ngaph 
William de Sardinia being then his Official, and Henry de Naſſin- an. "+ 
ton Dean of the Arches, the ſaid OthciaPs Commiſlary General; fo. 201. 
By which Starutes it was ordained, That the Advocates belong- 
ing to the ſaid Conſiſtory, ſhould not excced the number of Six- 
teen; nor the Proctors above the number of Tex; nor ſhould any 
of them without the ſpecial Licenſe of the Preſident of that Con- 
ſiſtory abſent themſelves thence, by any attendance on any other 1 ys. $a. 
Conſiſtory, at ſuch times wherein Cauſes were to be heard in the Cur. de Ar- 
Arches!; And for the diſpatch of the Cauſes of poor and indi- £45. $- de nu- 
gent perſons, the Judge may by the ſaid Statutes aſſign chem Ad- pow 
vocates and ProQtors to proſecute for them. Gratis & _—— nal. Conclaf, 

and Staru 
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-— {oe Hike orkſng be paid HE the boſs, "AT bf Dourt, Exit: 
= Dia. Stat, nations, *Stntence, of other. Sourr-Fees Tn ach Caſey *.*"16 
S. hem Pro- which Court the hor Advocites'by the Tame'Statures Ire, to rake 
crratoret.. their places oppoſire 6 the Judge; The others oj! each fide of him 
Id. Provinc. ; 1m hit 2 ding to their Seni 00 
Conſt. Lindw, BIgher to, or remoter from him according elr Seniority ; the 
De Ofc. Jud. like Order in Court ,to be obſerved alſo by the Proftors. And 
Ord. cap.'S«* fach wits 'the Devotign of thbſe days' In” that Conliſtory,” That in 
ns £5). order tothe impforing” of the Divine aſſiſtance on thelr. pro- 
Ps, ceedings in Judgment, It was farther ordained, That Divitie Ser- 
vice ſhould be celebrated in Bow-Chirch immediately before the 
firſt, and after the laſt Seſſion of every Term, the Judge, Ad- 
vocates, Proctors, and all other Officers of the Court to be preſent 

thereat. ; 
 (6.),'The Prerogative Court of the Archbiſhop of Canterbury is 
 thar Court wherein all Teſtaments are proved, and Adminiſtra- 
' tions granted of the Goods and Chattels of ſuch perſons, as dying 
within his Province, had at the time of their death Bona Notabilia 
in ſome other Dioceſe, than that” wherein they died ; which Bona 
MNotabilia regularly muſt amount to the,,value of Five ponnds, ſave 
--*., © - Ih the. Dioceſe of London, where it is Tex pounds by Compoſition. 
Conſt. par. The Probat of every Biſhop's Teſtament, and the granting of the 
4- cap- 74+. Adminiſtration of his Goods and Chattels, albeit he hath not 
Goods but within his own Juriſdiction, doth belong to the Arch- 
biſhop. The like Court hath the Archbiſhop of York, From 
this Court lies the Appeal to the King in Chancery. If one make 
Piget and two Executours, one of ſeventeen years of Age, and the other un- 
Gafoins Cale der , Adminiſtration during the Minority is yoid, becauſe he of 
| Dake ſeveritten years old may execute the Will, if Adminiſtration during 
inLaw, &c, the Minority in ſuch-caſe be granted; and if the Adminiſtratour 
brings his Aftion, the Executor may well releaſe the Debt. One 
was Cited to appear in the Prerogative*Court of Canterbury, which 
. lived out of the Dioceſe of Canterbury, and upon that he prayed 
Sear. 2314.8. Prohibition upon the Statute of 23 7.8. c. 9g. which willeth, that 
CAP." 9+ none ſhall be cited to appear out of his Dioceſe, without aſſent of 
the Biſhop, and Prohibition was granted : And yet it was ſaid 
that in the time of #7. 8. and Queen Mary that the Archbiſhop of 
Canterbury had uſed to cite any man dwelling out of his Dioceſe, 
and within any Dioceſe within his Province, to appear before him 


_ in'the Prerogative. Court , and this without the allent of the Or- 
dinary of his Dioceſe * But it was reſolyed by the Court, that this 
was by force of the power Legantine of the Archbiſhap, that (as 

Trin. 8 Jac. Lindwood faith) ought to be expreſſed in the Prohibition, for the 
Brownl. p. 2 Archbiſhop of Canterbury, York, Piſa and Reymes, were Legats 
xati, and others but Legars 4 latere, The Lord Coke, in his Inſti- 

tutes, 
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tute, pay 3- cap. 69. gives ts the Refolntions tpon' the Statute of 
21 H.8.cap:'5. That if a'man makes his T in paper, 
and dieth poſleſſed of Goods and Chattels aboye the valne of 401. 
and the Executour cauſeth the Teſtament to be tranſcribed in parch- 
ment,. and bringeth both to'the Ordinary, &c, to be proved; lx 
is at-the Eleftion of the Ordinary, whether he will put the'Seal and 
Probat. to the original in Paper, of the tranſcript in Patclimenic; 
but whether he put them to the one or to the other, there caw be 
taken of the Executour, &c. in the whole but 4 s. and not above; 
wit 2 5. 6d. tothe Ordinary, &c. and his Miniſters, and 2 s. 6d, 
to the Scribe for Regiſtcing the ſame : or elſe the/ſaid Scribe to be 
at his liberty, to refuſe the ſaid 2 7. 6d.-and to haye for writing 
every ten Lines of the ſame Teſtament, whereof every Line to con- 
tain ten inches, [one penny. If the Executour defire rhat rhe Te- 
ſtament in Paper may be- tranſcribed in Parchmetit, he maſt agree 
with the party for the Tranſcribing; but the Ordinary, &c. can 
take nothing tor that, nor for the Examination of tlie Tranſcript 
with the Original, but onely 2.5. 6. for the whole =_ be Oo 
him... Where the Goods of che deceaſed db not exceed five | 
the Ordinary, ec. ſhall-take nothing, and'the Scride'tb have one-| 
ly for writing of the Probat ſix pence, ſo the ſaid' Teſtamearbe 03s? 
hibited in.writing, with Wax thereunto affixed ready ro be ſealed.” 
Where the:Goods of the deceaſed do amount to a the value of” 
five pound, and do not exceed the fumm of forty pomnds, there ſhalt: 
be taken fon the whole but! 2 5. 6 4. whereof the Ordinary; #872 «- 
6.4. and 124. -to the Scribe for regiſtring\the ſame. Where by cu- 
ſtome leſs hath been taken-in any of the Caſes aforeſaid, [There leſs- 
is to be taken. And where any perſon requires a Copy ot Copies of 
the Teſtament ſo proved, or inventory ſo made, the Ordinaty, &e. 
ſhall take for the Search, and making of the Copy of the Teſtament 
or Inventory (if the Goods exceed not five pounds) fox pence 3" and: 
(if the Goods exceed five pounds, and-exceed+ not forry” pounds 
twelve pence. And if the Goods exceed forty pormds, thew two' 
ſhillings ſix pence, or to take for every ten Lines thereof of the' 
proportion before rehearſed, a peny- And when the party dies in- 
teſtate, the Ordinary may diſpoſe ſomewhat in pious uſes, notwith- 


ſtanding the At of 31 £4. 3. but with. theſe Cautions: (1.) That Mich. 20Jac. 
it be after the Adminiſtration granted; and Inventory made; fo as 'y _ Stel- 
the ſtate of the Inteſtate may be known, and thereby the ſumm may j;;....: = 
appear to be competent. (2.) The Adminiſtratobr'muſt be called co. inſt. par. 


to it. (3.) The uſe muſt be pablick and godly. (4-) It muſt be z.cap. 6s. 


G_ in particular. - And (5.)' There muſt be a Decree made 
of it, and entred of Record, 


(7:) The 


Of: Canirts' Eccleſtaftital, 


Lord Geketouching the juriſdiction of Courts, taking. notice of this 


* Co. Inſt. 4. of the. Audience among other of the Eccleſiaſtical Courts ®, ſays, 
;par. cap. 74+ That this Cobrt is kept by the Archbiſhop in his Palace, and med- 


Britan. 


dleth not with-any matter between party and party of any conten-' 
tious juriſdiction, , but dealeth with matters pro forme, and Confit- 
mations of Biſhops EleQions, 'Conſecrations and the like. and with' 
matters of voluntary juriſgiction, as the granting of the Guardian: ' 
ſhip of the Spiritualties Sede vacante of Biſhops, Admiſſions and [n- 
ſtitutions to Benefices), diſpenſing with Banns of Matrimony, and 
ſuch like. This Court did belong to the Archbiſhop of Canrerbu- 
ry, and was in point of Authority equal with, but in point of Dig: 
nity-aod Antiquity inferiour to the Court of Arches. Ir ſeems that- 
anciently the Archbiſhop; of Canterbury did . hear divers Cauſes 'of 
Eccleſiaſtical cognizance Extra-judicially, and at home in his own 
Palace, wherein, before he would come to any final determination, 
his uſage was to commit the diſcuſſion thereof to certain perſons 
learned inthe Laws Civ and Caron, who thereupon, were ſtyled ' 


his Auditors, [whence oy of time it center'd in one particu. 


lar ;perſon ſtylet , - Canſarum Negotiorimqut Audientie Cantuari-! 
enſis Auditor: ſeu Officialss ; And from hence. the Origioal of this 
Coutt "is properly derived. With this Office of the Auditor the 
Chancery of the Archbiſhop is ſaid to have been heretofore coim- 


monly.joyned; not; controyerting any. matters of contextcoms juril- 

diction-in any. deciſions of Cauſes between Plaintiff and Defendant, 

vid. Hiſt. de but. ſuch onely as were Poluntarie Furiſdiftionis & ex Officio, tou-' 

Antiq. Eccleſ. chigg, ſach things onely as'are fore-ſpecified. and ſuch like. by the 
i 


Provincial Conſtitutions it is Ordained, That for the' eaſe of the 
People they-may at times convenient (to be aſſigned by the Biſhop) 
have acces unto their Dioceſan, Er quod Prelati perſonaliter Audi- 
apt querelas in his Cathedral, or next Parochial Church, vel in ali- 
qua' Maneriorurm ſuorum Capella, ſi talis furrit, Lindw. de Offic. Fud.' 
Org. cap. Staruimm, in gloyſ. verb. in Publico. It ſeems not altoge- , 
ther improbable, but that from the practice hereof this Court of 
Audience anciently had its Original, as aforeſaid ; And although it 
be not now in uſe as heretofore, yet conſidering the Subjet-matter 
it,onely took. cognizance of, it was a good Expedient to prevent 
many Suits at Law 2 Foro Contentioſo. . 

(8.) Faculty :£ or,” Cort of Faculties ] in the ſenſe here meant 
and intended muſt-not be. underſtood according to irs original and 
genuine ſignification, but as a term of Art according to a limited 
conſtruCtion, reſtrained-under that peculiar notion and particular 
underſtanding which the Law hath of it, in reference to a branch of 
the Eccleſiaſtical juriſdigtion : And ſo it is underſtood and com- 

monly 


and their FuriſdiAion. | 107 


monly uſed for that Privilege or eſpecial Power which is legally 
granted to a man by Licenſe, favour, indulgence and diſpenſation 
to have or to doe that, which otherwiſe by the Canon Law he 
could not ; as to eat Fleſh upon days probibired ; to marry without 
1 Bans firſt publiſhed ; to hold two or more Eccleſiaſtical Benefices 
| incompatible ; the Son to ſucceed the Father in his Benefice , and 
ſuch like. A Faculty granted to one, who is not Incumbent, to take vid. Yaugh. 
a void Benefice, is void: But a Faculty to one, who is incumbent Rep. f. 25. 
of a Benefice to retain the ſame is good. Ir is called Facwlties in 
the Statute of 28 H.8. cap. 16. Sir Ed. Coke makes mention of 
the Court of Faculties, although it holds no Plea of Controverſie 9, * Co. par. 4. 
It belongs to the Archbiſhop of Canterbury, and his Chief Officer laſt. cap. 74 
thereof 1s called Magiſter ad Facultates , whoſe power is to grant 
Diſpenſations to the ends and purpoſes aforeſaid ; and ſo may eve- 
ry Dioceſan, as to that of Marriage, and eating of Fleſh on days 
prohibited. Faculty (according to Sir Ed. Coke 1n the place fore- 
cited ) ſignifies a Diſpenſation : ſo that Facwltates (in this ſenſe) 
Diſpenſationes & Indulta are Synonyma. Who likewiſe there ſays, 
| that this Authority was raiſtd, and given to the Archbiſhop of 
y Canterbury by the Statute of 25 H.8, c. 21. whereby Authority is 
iven to the ſaid Archbiſhop and his Succeſſours to grant Diſpen- 
ations, Faculties, &c. by himſelf or his ſufficient and ſabſtantial 
Commiſſary or Deputy for any ſuch matters, commonly called the 
Maſter of the Faculties, and of all ſuch matters as whereof here- 
tofore ſuch Diſpenſations, Faculties, &c. then had been acculto» 
. med to be had at the See of Rome, or by Authority thereof P. For » Trin. 44. 
by the Stat. of 28 # 8. c. 16. it appears the Biſhop of Rome did Eliz. C. B. 
6 Faculties and Diſpenſations to the Kings Subjects, as Plura- _ 1525. 
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ties, Unions, Trialities, Appropriations, Commendams, Exem- TI 


ptions. And the Judgment of Parliament expreſſed in the Preamp, 512, 513. 
ble of that Statute of Facultzes is very remarkable to this purpoſe; Paſch. 9 Jac. 
where it is recited, that the Biſhop of Rome had deceived and abu- 7 en Jre- 
ſed the SubjeCts of the Crown of England, pretending and perſua- ,;. 9 _ 
ding them, That he had full power to Diſpenſle with all humane Laws, qa, in Davis 
Uſes and Cuſtomes of all Realms, in all Cauſes which be called Spiritual : Rep. 
which matter bath been uſurped and prafliſed by him and his Prede- 
ceſſours for many years, to the great derogation of the Imperial Crown of 
England. For whereas the ſaid Realm of England, recogmzazzng no 
Superiour under God, but the King, hath been, and yet is, free from | 
ſubjeftion to any mans Laws but onely to ſuch as have been deviſed, made il 
and ordained within this Realm for the weal of the ſame, or to ſuch others i 
as by ſufferance of the King and his Progenttor; the People of this Realm | 
have taken at their free pherdy, and by their own conſent, to be uſed a- 
mong them, and have bound themſelves by long uſe and cuſtome to the ob- 
& © ſervance 
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ervance of the ſame, not as to the obſeruance of the Laws of any Fo. 
Lokr oe: fron or Prelate ;, but as to the accuſtomed and ancient 
Laws of this Realm, originally eſtabliſhed as Laws of the ſame by the ſaid 
ſuſferance, conſent and cuſtome , and not otherwiſe : it ſtandeth with 
natural equity and good reaſon. that all ſuch bumane Laws made within 
this Realm, or induced into this Realm by the ſaid Sufferance, Conſent 
and Cuftome ſhould be Diſpenſed with, abrogated, amplified or dimi- 
niſhed by the King and-his Parliament, or by ſuch perſons as the King and 
Parliament ſhould authorize, &c. Vid. 21 H. 7. 4 a. where it is fa 
That certain Prieſts were deprived of their Benefices by A& 0 
Parliament in the time of R. 2. whereby it hath been concluded, 
thar the King of England, and not the Pope, before the making of 
the ſaid Statute of Faculties, might de jure Diſpenſe with the Eccle- 
faſtical Law in that and other caſes.. For — many of our 
Eccleſiaſtical Laws were firſt deviſed in the Court of Rome, yet they 
being eſtabliſhed and confirmed in this Realm by acceptance and 
uſage, are now become Engliſh Laws, and ſhall no more be repu- 
ted Roman Canons or Conſtitutions: As Rebuff, ſpeaking De Re- 
gula Cancellarie Romanz de vweriſimils notitia, Hee Regwla (ſays he) 
ubique in Regno Franciz eft recepta, & eſt Lex Kegni effefta, & obſer- 
vatur tanguam Lex Regs » non —_— Pape Regula;, & Papa cam 
reuecare non poteſt, The Kings of England from time to time in 
every Ape before the time of #.8. have uſed to grant Diſpenſations 
in Cauſes Eccleſiaſtical, For whereas the Law of the Church is, 
That every Spiritnal perſon is viſitable by the Ordinary, Kin 
William the Conquerour by his Charter Dipayes with and exempt 
the Abby of Battel! from Viſitation and Juriſdiftion of the Or- 
dinary in theſe expreſs words, Sitque difta Eccleſia libera & quieta 
in perpetuum ab omnt ſubjeftione Epiſcoporum, & quarumlibet per ſona- 
rum dominatione, ſicut Eccleſia Chriſti Cantuarienſis, &c. whereby 
he Diſpenſes with the Law of the Church in that Caſe. Yid. tbr. 
De-wera differentia Regie poteſtatis & Eccleſiaſtice. Edit. 1534. where. 
that whole Charter is recited at large. The like Charter was gran» 
ted to the Abbey of Abingdon by King Kenelphrs, 1-H. 7. 23. & 25. 
and Cawdry's Caſe, Co. par. 5, fo. 10. a. So likewiſe every Ap- 
Liv rang doth comprize in it a Diſpenſation to the Parſon Im- 
pParſonee, fo have and retain the benefice in perpetuity, as appears. 
in Grendon's Caſe, Plow. Com. 503, In which Act the King by the 
Common Law ſhalt be always Aour, not onely as Supreme Patron, 
bat alſo as Supreme Ordinary; as is alſo obſerved in Grendon's 
Caſe.” For the King alone without the Pope may make Appro- 
priations. 7 E. 3. Fitz, Quare Impedit 19. And in the Caſe of Ma- 
lum prohibitum, and Malim in ſe, 11H. 7. 12,4. it is held, That the 
King may. 4:ſperſe. with. a Prieſt to. hold two Benefices z and with 
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a Baſtard, that he may be-a Prieſt , notwithſtanding the Eccleſia- 
ſtical Laws which -are to the contrary, And as he may diſpenſe 
with thoſe Laws, ſo he may pardon all Offences contrary to theſe 
Laws, and his Pardon is a barr to all Suits pro ſalute anime, or 
ormatione morum, and all Suits ex Officio in the Eccleſiaſtical Court, 
Hall's Caſe, Coke 5. par. fo. 51. In all Faculties or Diſpenſations, for the 
holding of two Benefices, granted at the Court of Rome, there was 
always a particular Derogation or Non obſt znte the right of Patro- 
nage of Lay-Patrons, and of the right of the King by name expreſs, 
where the Patronage belonged to him, otherwiſe the Faculty was 
yoid; For by the Canon Law the Lay-Patrons ought to be called 
to give their Conſents in all Caſes of that nature; And if ſuch a 
particular Non obſtante were not added to the Facalty, then there 
was inſerted another Clauſe, viz. Dammodo Patronorum expreſſus 
accedat Conſenſu;, alſo by another Clauſe Authority was always 
ou to the Official or Archdeacon, or other Eccleſiaſtical Mini- 
, to put him, to whom the Faculty is granted, into poſſeſſion 
of the Benefice cum acciderit. And becauſe by the Canon Law the 
Patron's conſent was ever requiſite in a Commends, for that reaſon 
in every Faculty or Licenſe granted by the Pope to make a Permu- 
tation, Union or Appropriation of Churches, theſe words were 
ever added, viz. Vocatis quorum intereſt, which chiefly intends the 
Patron, And which Union and Approbation ſhall not according 
toCommon Law be made without the Patron's aſſent. Yid 11 H-7. 
8. 6 H.7. 13. 46 Aſſ. p. 50. Ed. 3. 36. 40 Ed. 3. 26. Grendon's Caſe, 
Plow, Com. 498. 4. ' A Faculty or Diſpenſation is of ſuch force, that 
if a Clerk be preſented to a Benefice with Cure, and be Admit- 
ted, Inſtituted and Inducted into the ſame, fo that the Church is 
full of him, if afterwards he be preſented to another benefice In- 
compatible, or elected to a Biſhoprick, and before he is inſtituted 
to the ſecond Benefice, or be created Biſhop, he obtain a Faculty 
or Diſpenſation to retain the firſt Benefice Perperue Commende titulo, 
that is, for his life, that Faculty or Ds/penſation ſhall be of ſuch ef- 
fet, that the former Benefice {hall not be void by acceptance of the 
Second, or by promotion to the Biſhoprick ; but he ſhall remain 
full and perfe&t Incumbent of the ficlt Benefice during his life. 
In the time of #. 6. when Henry Beaufort, Great Uncle to the King, 
being Biſhop of Wincheſter , was made a Cardinal, and after that 
purchaſed from the Pope a Bull Declaratory, that —— 
he were made Cardinal , yet his Biſhoprick of Wincheſter ſhoul 
not be yoid, but that he might retain the ſame as before; yet it 
was held, That the See of Wincheſter was void by aſſuming the 
Cardinalſhip, which exempts the Biſhop from the Juriſdiction of 
his Metropolitan; And for that the Cardinal fell into a —_ 
| CCc23 or 
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for which he purchaſed+ his Pardon , 'which is found' among the 
Charters 4 H. 6. in Archivi Turr Lond. 6, & 7 Eliz. Dyer 233.4. 
Fo.: Packburſt being elected to the Biſhoprick of Norwich, before 
he was created Biſhop, obtained a Facalty or Dsiſpenſation from 
the Archbiſhop of Caxterbury, ( by force of the Statute of Facul- 
ries) to retain a Parſonage which he had before in Commendam, 
for Three years, viz. a Feſto Michaelis An. Dom. 1560. uſque ad 
sdem Feſtum , in' An 1563. Before the firſt Feaſt of St. Adrchaet, 
Packharſt is created Biſhop, and afterwards he reſigned the Bene. 
fice. And the Queſtion was, whether that Benefice became void 
by the reſignation of Packhurſt; or by his Promotion to the Bi- 
ſhoprick? And it was Adjudged, That the Church became void by 
his Refignation : Which proves, That by virtue of the ſaid Facwl- 
ty or Ds/penſation he continued Parſon untill he had reſign?d. Vid. 
N. Br. 36. bh. If a Parſon who hath a Faculty or Diſpenſation to hold 
his Rectory, be created a Biſhop, and after the Patron preſent a- 
nother Incumbent, who is inſtituted and inducted, now the Bi- 
ſhop ſhall have a | —_— againſt that Incumbent ; which proves 
that his real poſſeſſion in the Parſonage always continued by virtue 
of the ſaid Faculty or Diſpenſation. And in this Caſe of a Commen- ' 
dam in Sir 7o. Davis Reports, this difference is put between a 'Fa- 
chlty to take a Benefice, and a Faculty to retain a Benefice, viz, That 
a Faculty granted to one who is not Incumbent to Take a void Be- 
nefice,; is void: And a Faculty to one who is Incumbent of a Bene- 
fice to'-Retain the ſame Benefice, is good. By-virtue of theſe Fa- 
eulties, Diſpenfations and Proviſions from the Pope, Edmond the 
Monk of Bury, who was a Miniſter in the Court of King Edw. z, 
had many Benefices ; as appears in the foreſaid Caſe of the Biſhop 
of St. Davids, 11 H.4. And Hankford ſaid in the ſeme Caſe, fo. 191.4. 
That by virtue of ſuch Faculty one and the ſame perſon had been 
Abbat of Glafkenbury, and Bilhop alſo of another Church ſimul & 
ſemel, and had the Poſleſſions and Dignity of both at the ſame time. 
Likewiſe Hen. Chichely (who was afterwards Archbiſhop of Caiter- 
bury) being a Prebend in the Cathedral Church of Sarxm, was e- 
lected Biſhop of St. Davids, and before his C onſecration , the 
Pope reciting by his Bull, that he was elefted Biſhop of St. Davids, 
granted him a Faculty and power to hold and enjoy all his other 
Benefices, till the Pope ſhould otherwiſe order, &c. Vid. Nov. De- 
ciſ. Rot. 331. And that theſe Faculties or Diſpenſations to hoid 
Benefices in Commendam, were granted in the Court of Rome in 
the time of King H. 5. appears In Lindw. de Preb. c. Audiſtis ver.” 
Diſpenſatione. And although in Caſe of Hen. Beauford aforeſaid, 
it was held, That the Difpenſation came too late, it being gran- 
ted after the Biſhop was created [Cardinal ; yet afterwards in the 
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time of King #.$. Cardinal Wolſey, having, before he was created 
Cardinal , obtained a Bull from the Pope, to retain the Archbi- 
ſhoprick of Tork as perpetual Adminiſtrator, and the Abby of St. 
Albans in perpetuam Commendam, he held both during his lite by vir- 
tue of the ſaid Fa:wity or Di/penſation. Vid. 27 H. 8. 15. b. By theſe 
Preſidents and Authorities it is evident, That before the making of 
the foreſaid Statute of Faculties, ſuch Diſpenſations were had and 
obtained at the Court of Kome, to hold in Commendam Eccleſiaſtical 
Benefices in Englapd. Put the truth is (as in the foreſaid Caſe de 
Commenda. Davis Rep.) ſuch Faculties or Diſpenſations granted by 
the Pope touching Eccleſiaſtical benefices in Fngland were ever 
contrary to the Law of the Realm, for it was a: mere uſurpation 
on the Crown of England before the Statutes made againſt Provi- 
ſors. And thele Statutes were made in declaration of the Common 
Law in that point, 12 Ed. 2. Fitz. Qua. Imp. 169 19 Ed. 2. Fitz. 
Qua non admiſit, 7. 15 Ed. 3. Fir #Oua Imp. 165. 21 Ed. 3. 40. 11 H. 
4. 230 4. Itis alſo meet to beknown, that long before King H. 8, 


the Statute of 16 R. 2. and divers other Laws againſt Proviſors, and 245 Ed. 1. 
appeals to Rome, and the Popes Uſurpation upon the Rights of the 11 R: 2. 


Crown of England, | were made well-nigh as ſevere as any ſince. 
The firſt encroachment of the Biſhop of Rome upon the Liberties of 
the Crown of England was made in the time of King William the 


Conqueronr; for before that time the Pope's Writ did not run in paviy Rep. 
England, his Bulls of Excommunication and Proviſion came not thi- in the Caſe of 
ther, nor"were any Citations or Appeals made from thence to the frame, 


Court of Rome. Eleutherins the Pope, within leſs than two hundred 
years after Chriſt, writes to Lucius the Brittiſh King, and calls him 
God's Vicar within his Kingdom. Petagiar the Monk of Bangor , 
about An. 400. being cited to Rome , refuled ro appear upon- the 
Pope's Citation, affirming, That Britain was neither within his Di- 
ocefe nor his Province. And when about the year 6co, Auguſtine 
the Monk was ſent by Gregory the Great into England, to Convert 
the Saxons, the Brittsſh Biſhops then in Wales regarded neither his 
Commiſſion nor his Doctrine . as not owing any duty to, nor ha+ 
ving any dependance on the Court of Rome, bur {till retained their 
Ceremonies and Traditions, which they received from the Eaſt- 
Church upon the firſt plantation of the Faith in that Iſland. And 
though Ina the Saxon King gave the Peter perce to the Pope, partly 
as Alms, and partly in recompence of a Houſe ereCted in Rome for 
Engliſh-Pilgrims, yet certain it is, that Alfred, e/Afthelſtane, Edzar, 
Edmond , Canutus, and Edward the Confeſſour, and other Kings of 


the Saxon Race, gave all the Bilhopricks in England per Annulum & 
Baculam. ; 
| (9.) In 


I1l2 


Of Courts Etcleſiaftical, 


4 flll. 22, 
Jac. B.R. 
Rot. 2164- 
Evans and 
Kifn verl. 
Arkwith, 
Fones Rep. 
'f Cobes Rep. 
Par. 11. & 
Fones ibid. 


YT Dr. Stan- 
aiſh's Caſe. 
Kelw. Rep. 


't Vid. Caw- 
dry's Caſe. 


- - (9.) ln the Caſe of Evans againſt Arkwich, irwas agreed 1, That 
the Nature of a Dsſpenſation.is, for to derogate and make void 
a Statute, Canon,, and. Conſtitution , as to that which it prohi- 
bites, as to the party, and it is an exception (as to him) out of 
the Starute*"or Conſtitution. It is ſaid, that a Diſpenſation is Pro. 
vida Relaxatio mals prohibiti neceſſitate vel utilitate penſata". And 
in the ſame Caſe it was alfo Reſolved by all the Judges, That the 
King hath power to Diſpenſe with Statutes and Canons in force with- 
in this Realm-;, By the very Common Law, of right it was in the 
King ; for the Canons are the Eccleſiaſtical Laws of the Land, and 
do not bind, except they are received in the Realm, as appears 
by the Seatute of 25 H.8. 6.21.4 And by the Statute of Merton, 
touching that one was born before Marriage, as by the Canon, yet 
at Common Law he is legitimate. And 1o #. 7- 12. it isfaid, That 
the King may Diſpenſe with one to hold two Benefices; and it ſeems 
the Pope de fatto and by Uſurpatiag did uſe to Diſpenle, and by the 
Stat. of 25 H. 8. ca, 21+ the power is taken from the Pope and 
conferr'd Cumulative on the King * ; And by the Srat. of 25 H.8. 
the Archbiſhop of Canterbury may Diſpenſe in divers caſes; bat that 


Co, Rep-Par- doth not exclude the Power of the King. 


$» $5» 
Grendon's 


(10.) In the ſame Caſe it was held 'per Curiam una voce , That 


Caſe, Ply, Where a Dean is made a Biſhop, with a Diſpenſation from the 


Com 


King to hold the Deanry notwithſtanding the Biſhoprick , ſuch 
Diſpenſation continu2s him Dean as before, by force and virtue of 
his former Title, to all intents and purpoſes, ſo as that, he may con- 
firm, or make Leaſes, or doe any other Att as Dean, as if he had not 
been made a Biſhop at all; For before the Canon or Conſtitution 
made at the Council-of Laterarn, for the voidance- of the firſt Be- 
nefice by taking another Benefice or Promotion, it was lawfull and 
not forbidden ſo to doe; and the nature of the Diſpenſation is to 
exempt him from the penalty, and ſo it remains as if the Canon 
had neyer been made, which appears by 11 #. 4. in the Caſe of 
the Biſhop of St. Davids, That ſuch a perſon that had ſuch a Diſ- 
penſation, being Defendant in a Quare Imped. counterpleaded the Ti- 
tle of the Plaintiff, which he could not doe by the Statute of 25 
Ed. 3. unleſs he had- been the Poſleſſour thereof, and he in poſleſſi- 
on by 4 H.8. Dyer 1. is one who 1s and continues Incumbent by I- 
fitntion and' Induttion: Therefore in this caſe the firſt Title and 
Induction continues; And in the ſame Caſe it was alſo agreed, That 
ſuch Diſpenſation is not any Proviſion, for no new thing is done, but 
the ancient Title continues; And in Fitz. N. B. Brief Spoliation, 
ſuch a perſon may maintain a Spoliation, and none can maintain 
that , unleſs he continue his Inſtitution and Induftion', Parkbur's 
Caſe, 6 & 7 Eliz. Such a Commendam continues to the perſon, be 
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it that the Benefice be void by Reſignation : And 21 Fae. in a Ove 
re Impedit in C. B. by Woodley againſt the Biſhop of Exerey and 

ing , it was ſo Reſolved and Adjudged , and the words of that 
Diſpenſation are ſufficient ; for it is to rerain it during his life 
Commendam, aut modo quocunque de jure magis efficaci , and all the 
profits thereto belonging, ac cetera facere & perimplere que ad De- 
canatum pertinent in tam amplis modo & forms, as if he had not been 
promoted to be a Biſhop, with a Non obſtame to all Canons, &c. 
And fo they all concluded , That the Diſpenſation continues him 
Dean, enabling him to confirm Leaſes made by the Biſhop, 

(11.) W. Libels for a Legacy in the Eccleſiaſtical Court againſt 
B. who moves for a Prohibition, becauſe he had there pleaded 
Plene Adminiſtravit , and proved that by one Witneſs, and they, 
wonld not allow it. Richardſon, before the Statute of E4.6. the 
proper Suit for Tithes was there, and if they allow not one Wit- 
neſs to prove payment, a Prohibition ſhall be granted. And he put 
Merris and Eaton's Caſe in the Biſhop of Winchefter*s Caſe , where 
it was Ruled ; if the Eccleſiaſtical Court will not allow that Plea 
which is good in our Law, a Prohibition ſhall be granted; as in. 
the Caſe of Tithes. And he ſaid, the Caſe of a Legacy is all one. 
Crook , when one comes to diſcharge a thing by due matter of Law, 
and proves it by one Witneſs; if it be not allowed, no Prohibi- 
tion ſhall be granted there. Richardſon, Our Caſe is preok of Ple- 
le Adminiſtravit pleaded, which goes in diſcharge, and proyes that 
by one Witneſs, and not allowed, a Prohibition ſhall. be granted. 
Hutton ſaid, That properly for a [ egacy the Suit 15 in the Eccleſi- 
aſtical Court : _ they may ſue in the Chancery for it, yet 
the proper Court is the Eccleſiaſtical Court. And they ſaid, that 
they uſed tq allow one Witneſs, with other good circumſtantial 
proofs, if they be not in'ſome Crimſhal" cauſes, whereof neceſſity 
there muſt be two Witnelles. In one Haukzn's' Caſe, Farmer 0 
an Appropriation , Libels for Tithes 'of Lands” for ſeven years: 
And there payment was proved by one Witneſs, and a Prohibition 
was granted for Non-allowance. Telverton, There may be a dif- 
ference where the Suit is merely Eccleſiaſtical for a Sum of wwe 
as for a Legacy, there the payment. 6f the Loon Fs of the native 
of the thing, and the Eccleſiaſtical Conrt ſhall, have Juriſdiction, 
of the proof and matter. But if one hive! a Legacy of twent 
Oxen, and the other pleads payment of as much money in (atil- 
faction, there they cannot proceed, but at Common Law, for 
that the Legacy is altered; And if a proof of one Witneſs is not 
accepted, a Prohibition ſhall 'be prapted , for. now it_is a Legal 
Trial, 35 H. 6: If the Principal. be proper for: their. Court. the 
Acceſſory is of the fame nature. Alſo. the Suit is commenced = 
8 " 
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a Legacy, and the other pleads Plent Adminiſtr. there proceed 
uv rr Common Law: -For they ſometimes take 7 x AC 


ſets which our Law does not take. It was adjudged in the Kingy- 


v Paſch. 4. 
Car. C. B. 
Warner a- 
gainſt Parret, 
:Metley's Rep. 


"*® Gammon's 
' Cale, Het- 
ley's Rep. 


Bench, That where a ptook by one Witneſs of a Releaſe of a L 
cy is diſallowed, a Prohibition ſhall be granted. Crook In thts 
Caſe a proof of ſetting out of Tithes by one Witneſs diſallowed, 
a Prohibition ſhall be granted ». 

(12.) One was obliged in the Eccleſiaſtical Court not to accom- 
pany with ſuch a Woman, unleſs-to Church or to Market overt. 
And afterwards he was ſummoned to the Eccleſiaſtical Court, to 
ſay.whether he had. broken- his obligation or not. And Ayliffe mo- 
ved for a Prohibition, which was granted ; for that, that the For- 
feiture is a Temporal thing; and ir does not become them in the 
Eccleſiaſtical Court, to draw a man in Examination for breaking 
of Obligations, or for Offences againſt Statutes *. 

C. Adminiſtrator durante minors tate of his Brother's Son ; the 
Son died, and made the Wife of H. his Executrixy who called C. 
to acconnt in the Eccleſiaſtical Court for-the Goods. And he pleads 
an agreement between him and #. and that he gave 8ol. in ſatisfac- 
tion of all Accounts: But they did -not accept the Plea; for that - 
a Prohibition was prayed to be granted. Richardſon, If the party 
received the money in ſatisfaftion, then there ſhall not be a Prohi- 
bition granted ; -but if there were onely an agreement without 

ent of Money, then otherwiſe. Crook , It is Spiritual matter, 
and they have Juriſdidti®n, to determine of all things concerning 


7 Creedland"s t,t But the Agreement prevents, that it cannot come into the 


'Caſc. Het» 
tey's Rep. 


Eccleſiaſtical Court y. 
G. Libels againſt B. before the High Commiſſioners for an Aſ- 


. Cault made upon him, being i "ovary perſon. And Artbowe pray- 


. ed: a Prohibition; for that 


though their Commiſſion by expreſs 
wotds gives them poiver. in that caſe, yet that Commiſſion is 
granted upon_the Srarure of i-Eliz. And it is not within the Sta- 
rute: "and although it be within the Commiſſion, yet they have 
not Juriſdiftion, The words of the Statute are, That ſuch Furiſ- 
diftions and Privileges, &C. as by any Eccleſiaſtical power have hereto- 
fore been, or lawfully may. be exerciſed for the Viſitation of Eccleſiaſti- 
cal State and Perſons, and for reformation of the ſame, and for all man- 
ner of Errours, Hereſits ,. Schiſms, Abuſes, Offences, Contempts and 
Emnarmities, &c. Theſe words extend onely to men who ſtir np Dil- 
ſentions, in the Church, as Schiſmaticks, and new-fangled Men, 
who offend in that kind. Henden Serjeant, The Suit is there for 
reformation of Manners; and:before, the New amendment of the 
Commiſſioas, - Prohibitions were granted, if they meddled with 
Adultery, or in Caſe of Defamations; but now by expreſs m"_ 
| [” they 
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they have power of theſe matters. And that matter is puniſhable 

by the Commillioners for two Cauſes: (1.) There is within the 

Att of Parliament by the words annexed, all Fariſdiftions Eccle- 

ſiaſtical, &c. (2.) It gives power to the Commiſſioners t@exerciſe 

that; And that 1s merely Eccleſiaſtical, being onely pro reformatione - 

morum, &c. The King by his Prerogative having Eccleſiaſtical Ju- 

riſdiction, may grant Commiſſions to determine ſuch things, 5. Rep. 

Eccleſiaſtical Caſes, fel. 8. And Richardſon ſaid, The Statute de 

Articults Cleri gave cognizance to the Ordinary for laying violent 

hands on a Clerk. But you affirm, That all is given to the Com- 

miſſioners, and thereby they ſhould take all power from the Or- 

dinary : But by the Court, the Commiſſioners cannot meddle for a 

ſtroke in Church-Land, nor pro ſubtraftione Decimarum. And yet 

they have expreſs Autharity by their Commiſſion ; for by that 

courſe all the Ordinaries in England ſhould be to no purpoſe. And 

ſo upon much.debate a Prohibition was granted *, Giles a- 
On an Arreſt on Chriſtmas-day, it was ſaid by Richardſon.Chief 841nſt Bu 

Juſtice, That upon Arreſting a man on Chriſtmas day, going to -_— Lone dh 

Church, in the Church-yard, he who made the Arreſt, may be * 

cenſured in the Srar-Chamber for ſuch an Offence. Quod nota. It 

was alſo ſaid by Richardſon, that if a man ſubmit himſelf out of 

the Dioceſe to any Suit, he can never have a Prohibition , becauſe 

the Suit was not according to the Statute, 23 H. $8. commenced 

within the proper Dioceſe, as it was adjudged. Quod Nota, 3. « Ibid. Fet- 
If the Eccleſiaſtical Court proceed in a matter that is mere Spi- /ey's Rep. 

ritual, and pertinent to their Court, according to the Civil Law, 

'although their procecdings are againſt the Rules of the Common 

Law, yet a Prohibition does not lie. As if they refuſe a ſingle 

Witneſs to prove a Will, for the cognizance of that belongs to Vid. the Star. 

them. And Agreed alſo, That if a man makes a Will, but ap- 24 E-1- 

points no Executour, that that is no Will, but void : But if the Or- 

dinary commits the Adminiſtration with that annexed, the Lega- 

tary tro whom any Legacy is deviſed by ſuch Will, may ſue the 

Adminiſtratour for their Legacies in the Eccleſiaſtical Court. Wore 

P..4. Fac. C.R. Peep's Caſe, a Prohibition was denied where they in 

the Eccleſiaſtical Court refuſed a ſingle Witneſs in proof af pay- 

ment, of a Legacy >. After Prohibitzon, if the Temporal Judge » c;.,4;1 a- 


ſhall upon ſight of the Libel conceive, chat the Spiritual Court gainſt Harri. 


ought to.determine the cauſe, he is to award a Conſultation. And Noy's Rep. 
by the Sear. of 50 E. 3. c. 4. the Eccleſiaſtical Judge may proceed by 
virtue of the Conſultatiog - once granted, notwithſtanding any 0- 
ther Prohibition afterwards, if the matter in the Libel he not en- 


larged or, changed:; ,_ oy 
B. Adminiſtratour of 4. makes C. his Executour and dies; C. is 
TT Dq ſued 


— = 
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ſued in the Eccleſiaſtical Court to make an account of the goods of 
A. the firſt Inteſkgte: And C. now movyes-for a Prohibition , and 
had it ; for an Executour ſhall not be compell*d to an Account : 
But an AJminiſtratour ſhall be compelF'd to Account before the Or- 
* Sparrow a- dinary ©. 
ainſt Nor- Reſolyed by the Court, That a Prohibition ſhall not be awarded 
ik, Ny's to the Admiral or Eccleſiaſtical Courts after Sentence ; alſo that a 
wo Plea was there pleaded and refuſed, which was Triable at Com- 
« Hollmaſt's MON Law ©. 
Caſe. Noy's , Note, A Prohibition was awarded upon the Statute of 23 H.8. 
Rep. becauſe the party was fued out of the Dioceſe. And now a Com-+ 
ſultation was prayed, becauſe the inferiour Court had remitted that 
Cauſe to the Arches, and their Juriſdiction alſo; yet a Conſultati- 
*Noy's Rep. ON Was denied e, - 
poſt Dr. A Suit was in the Eccleſiaſtical Court, and Sentence paſſed for 
Cademan's one with Coſts, and nine months after the Coſts are Aſſeſt and 
—_ Taxed; and then comes a Pardon of 21 Fac. which relates before 
"© the taxing of the Coſts. But afterwards. the Sentence and that 
Pardon was pleaded, and allowed in diſcharge of the Coſts. Then 
W. who had recovered, ſues an Appeal, and P. brought a Prohibi- 
tion, and well, and no Conſultation ſhall be awarded, becauſe by 
the Court, that Pardon relating before the Taxation of Coſt, had 
f. Palmer ver. diſcharged them. As 5 Rep. 51. Hall's Caſe f, 
Warner. Ney's B, and two others ſue upon three ſeveral Libels in the Ecclefi- 
Reps aſtical, Couct, and they join in a Probibirion, And by the Court 
that is not good : But they ought to haye had three ſeveral Prohi-, 
bitions : and therefore a Conſultation was granted. Afich. 26. & 
27 Eliz,, C. B, If A. libels againſt ZB. for three things, by one 
Libel, .B. may have One or Three Prohibitions. Note, Dyer 
8 Poſt Scad- 171.5. $ | 
ding's Caſem (13.) By the Statute of 25 H: 8. cap. 19. Appeals to Rome being 
W's Rep- prohibited, it is ordained, That for default of Juſtice it any of 
the Courts of the Archbiſhops of this Realm, ec. it ſhall be law- 
full to Appeal to the King in his high Court of Chancery, and 
thereupon a Commiſſion ſhall be granted, &c. And by a Proviſo 
towards. the cnd of that Statute, an Appeal is granted to the King 
in Chancery on Sentences in places exempt in ſuch manner as was, 
uſed before to the See of Rome. $0 that this Court grounded on 
the faid- Commiſſion is properly as well as vulgarly caed, The 
Court of Delegates, for that the Judges thereof are delegated to 
ſit: by virtue of the Kings ſaid Commiſſion nnder the Great Scal 
upon an Appeal to him: in Chancery., and that ſpecially in Three 
Gauſes :; (1.). When a Sentence is given in an. Ecclefiaſtical Cauſe 
by the Archbiſhop or his Official. G.) When any Sentence is given 
141P 
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in any Eccleſiaſtical Cauſe in places exempt. (3.) When a Sen- 
tence Is given In the high Court of Admiralty in Suits or Aftions 
Civil or Maritime, according to the Civil Law. That this Court 


of Delegates may excommunicate *, was reſolved. by all the Jud- * F-10. Ja. B. 


ges in the Archbiſhop of Canterbury's Caſe i, They may alſo 


commit or grant Letters of Adminiſtrations *© This Court of ,e,. 
Delegates is the higheſt Court for Civil Aſſairs that concern the tive, lir. 6. 
Church, for the juriſdition whereof it was provided, 25 H. 8. * H- 10 Jac. 


That it ſhall be lawfull for any Subje& of England, in caſe of de- 
fect of juſtice in the Courts of the Archbiſhop of Canterbury, to ap- 

| to the King's Majeſty in his Court of Chancery, and that upon 
uch Appeal, a Commiſſion under the Great Seal ſhall be diretted 
to certain perſons, particularly deſigned for that buſineſs : ſo that 
from the higheſt Court of the Archbiſhop of Canterbury, there 


per Cobe. 
* Rol. Abr, 


lies an Appeal to this Court of Delegates. Of this SubjeCt of Ap- c, nn, 


peals the Lord Coke ſays, that an Appeal is a Natural defence , par. 4. c. 94. 


which cannot be taken away by any Prince or power, and in every 
Cauſe generally when Sentence is giyen, and Appeal made to the 
Superiour, the Judge that did give the Sentence is obliged to obey 
the Appeal, and proceed no farther untill the Superiour hath ex- 
amined and determined the cauſe of Appeal. Nevertheleſs where 
the Clauſe ( Appeliatione remota) is in the Commiſſion, the Judge 
that gave Sentence is not bound to obey the Appeal, but may exe- 
cute his Sentence and proceed farther, untill the Appeal be revi- 
ved by the Superiour, and an Inhibition be ſent unto him : For that 
Clauſe Appellatiene remota hath Three notable effefts; (1.) That 
the juriſdition of the Judge 4 quo is not by the Appeal ſuſpended or 
ſtopped, for he may proceed the ſame notwithſtanding. (2.) That 
foy proceeding to Execution or farther proceſs, he is not puniſha- 
ble. (3.) That theſe things that are done by the ſaid Judge after 
ſuch Appeal cannot be ſaid void. for they cannot be reverſed per 
viam nullitats, But if the Appeal be jult and lawfull, the Superiour 
Judge ought to have right and equity to receive and admit the ſame 
and in that caſe he ought to reverſe and revoke all mean Acts done 


after the ſaid Appeal in prejudice of the Appellant. Ar the Par- pyer. 


liament held at Clarendon, An. 10 H. 2.cap.8. the Forms of Appeals Co. ubi ſupr. 


in Cauſes Eccleſiaſtical, are ſet down within this Realm, and none 
to be made out of this Realm, Ne quis appellat ad dominum Papam, &c, 
ſo that the firſt Article of the Statute of 25 H#. 8. concerning 
the prohibiting of Appeals to Rome is declaratory of the ancient 
Law of the Realm. And it is to be obſerved (ſays the Lord Coke) 
that the firſt attempt of any Appeal to the See of Rome out of Exg- 
land, was by Anſelme Archbiſhop of Canterbury ,, in the Reign of 
William Rufus, and yet it took no _— Touching the = 
2 an 
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Co. ibid. and juriſdiftion, of the Court of Delegates. Yid le Caſe Stevenſon 
verſus Wood. Trin. 10 Fac. B. R. Rot. 1491. in Bulltr. Rep. par, 2, 
wherein theſe Three points are ſpecially argued, (1.) Whether the 
Judges Delegates may grant Letters of Adminiſtcation ? (2.) Whe- 
ther in their perſons the King may be repreſented ? (3.) Whether 
the Court of Delegates may pronounce Sentence of Excommunica- 

. tion or not ? . 

(14) The High Commiſſion- Court in Cauſes Eccleſiaſtical was by 
Letters Patents, and that by force and virtue of the Srarure of 1 
Eliz, cap. 1. the Title whereof is, An At reſtoring to the Crown the , 
Ancient Furiſdiftion Eccleſiaſtical, &c. the High es 
might, if they were competent, that is, if they were Spiritual 

i Dyer 23E- perſons, proceed to Sentence of Excommunication 1, What 

1 iy par, RE power af this Court was , and whether they might in Cauſes 

4.c.74 Eccleſiaſtical proceed to Fine and Impriſonment, 1s at large exa- 
mined by the Lord Coke in the Fourth part of his Inſt:eures, where 

| he reports the Judgment and Reſolutions of the whole Court of 
Common Pleas thereon, Paſch. 9 Fac. Reg. upon frequent Conferen- 
ces and mature deliberation, ſet down in writing by the order and 
command of King Fames. Likewiſe whom, and in what caſes the 
Eccleſiaſtical Court may examine one upon Oath, or not ( there 
being a penal Law in the caſe; and whether the ſaying, Quod 
nemo tenetur ſeipſum prodere, be applicable thereunto. Y14, 1 rin, 
13 Fac. B, R. Burroughs, Cox, &c againſt the High Commiſſioners, 
Bulſtr. par. 3. 

(15.) The Statures of 24 H.8. and 25 H.8. do Ordain, That, 
upon certain Appeals the Sentence given ſhall be definite, as to 
any farther Appeal; notwithſtanding which, the King as Supreme 
Governour, may after ſuch cefinitive Sentence grant a Commiſgon 

” Co. Inſt. -of Review or ad Revidendum, &c. ® Sir Ed. Coke gives two Rea- 

ya" 4-C- 72+ ſons thereof, (1.) Becauſe it is not reſtrained by the Statute. 

(2.) For that after a definitive Sentence, the Pope as Supreme Head 

by the Canon Law uſed to grant a Commiſſion ad Revidendum; 

and what authority the Pope here exerciſed, claiming as Supreme 

Head, doth of right belong to the Crown, and by the Statutes of 

26 H.8. cap» 1. and 1 Eliz. cap. 1. is annexed to the ſame. Which 

: accordingly was reſolved 71:n. 39 Eliz. B. R. Hollingworth's Caſe; 

Liv. Intr- Jn which caſe Precedents o this purpoſe were cited in Michelot's 

_ Caſe, 29 Eliz. in Goodman's Caſe, and in Huet's Caſe, 29 Eliz. 

Appeal to Alſo vid. Stat. 8 Eliz. cap. 5. In the Caſe between Halliwell and 

Rome ib. Ferwoice, where a Parſon ſued before the Ordinary for Tithes, 

Rome 385. and thence he appeals to the Audience, where the Sentence is af- 
firmed; then the party appeals to the Delegates, and there both 
Sentences are Repealed : It was agreed, that in ſuch Cafe a Com- 


miſſion 
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miſſion ad Revidendum the Sentences may.iſlue forth ; but then ſuch 
2 Reviewing, ſhall be final without farther Appeal : But if the Com- 
miſlioners do not proceed to an Examination according to the Com- 
mon Law, they ſhall be reſtrained by a Prohibition ». ® Yore's Rep. 
(16.) The Court of Pecaliars is that which dealeth in certain Pa- 
riſhes, lying in leveral Dioceſes, which Pariſhes are exempt from 
the juriſdiction of the Biſhops of thoſe Dioceſes and are peculiarly 
belonging to the Archbiſhop of Canterbury ; within whoſe Province 
there are fiſty ſeven ſuch Peculiars; for there are certain Peculiar 
juriſdiftions belonging to ſome certain Pariſhes, the Inhabitants 
whereof are exempt ſometimes from the Archdeacons, and ſome- 
times from the Biſhops juriſdiction, | 
(17.) If a Sui be 1a the Eccleſiaſtical Court for a Modus Deci- 
mand;, if the Defendant plead payment, it ſhall be cried chere, and 
no Prohibition may be granted, for that the Originat Suit was 
there well commenced 9. So if payment be pleaded in a Suit de- © Mich. 14 
pending in the Eccleſiaſtical Court for any thing whereof they Jac-B-R- 1n-- 
have the original cognizance P. But if a man ſue for Tithes in the tet =_ 
Eccleſiaſtical Court againſt F. S. and make Title to them by a greed per Cu- 
Leaſe made to him by the Parſon ; and F.S. there alſo makes Title riam. A. 
to them by another Leaſe made to him by the ſame Parſon ; ſo that Rep-Caie314. 
the Queſtion there is, which of the ſaid Leaſes ſhall be preferred ;, nr rp 
In this caſe a Prohibition ſhall be granted , for they ſhall not try _ Pp. =" 
which of the ſaid | eaſes ſhall be preferr'd, alchough they have cog- = 
nizance of the Original; for the Leaſes are 1 emporal 4. If a *M. 12 Jac. 
man having a Parſonage Impropriate make a Leaſe for years of SS wretsle 
of the Tithes by Deed, and the Deed be denicd in the Eccleſiaſtical —_ Did. 
Court, and Iſſue taken thereon , a Prohibition ſhall be granted *.* paſch. Jac. 
If a Parſon compound with his Pariſhioner for his Tithes, and by B. per Cur. 
his Deed grant them to him for a certain Sum for one year accor- K+ 191d. 
ding to agreement, and. after he ſue the Pariſhioner in the Eccleſi 
aſtical Court for Tithes in kind : no Prohibition to-be granted on 
that diſcharge by Deed ; for they may well try that, having cogni- 
zance of the Principal. If a Parſon Leaſe all the Tithes of his. * F- 4 RL 
Benefice to the Parilhioner, and after ſue him in the Eccleſiaſtical 27." 2: 
Court for his Tithes in his hands; no Prohibition to be granted, ye, —_ 
for the Leaſe is a good diſcharge there *, Likewiſe, if the Pa- » Ivid.” 
riſhioner 'grant Land to the Parſon for and in lieu of his own * P-12 Jac. 
Tithes, and after the Parſon ſue him in the Fccleſialtical Court for & x" = 
the Tithes; no Prohibition to be granted, for that matter will be g6.4 Tn. 
a good diſcharge there v, If a Parfon ſue for Tithes in the Ec- 12 }ac. B. R. 
cleſiaſtical Court, and the Defencant there plead an Arbitremegnt inter Rezmoleds 
in Bar, they ſhall try that there; 30d no Prohibition to be granted © <6 
upon that, &c. for by intendmert it is a good diſcharge _ CNS 
1KC- gr2ntcd, 
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Likewiſe, if a Parſon ſue for Tithes in the Eccleſiaſtical Court, and 


the Defendant there plead a Leaſe of them by Decd by the Parſon 

to him rendring Rent; to which the Plaintiff Gays, the Rent was 

reſerved upon condition of Non- payment to be void, and averrs, 

that it was not paid at a certain day, and the othes pleads payment 

y Tri.46 Jac. at the day: This ſhall be tried there, and no Prohibition granted y, 
B. R. inter If a Parſon leaſe by Deed the Tithes of the Pariſh, and after ſues 
_— awd for the Tithes in the Eccleſiaſtical Court, and there the Leaſe is 
_— _ pleaded, where the Queſtion between them is, whether it be the 
-Du. 12. Tithes of the whole Pariſh, or onely of ſome particular things ? 
et no Prohibition lies, for they have Cognizance of the Original, 

but if they judge contrary to the Common Law, a Prohibition lies 

z Mich. 12 after Sentence *. If a man ſue for a Legacy in the Eccleſiaſtical 
Car. B.R.in- Court, and the Defendant plead a Releaſe in Bar, and the Plain- 
ter Dr. = eiff denies It ; that ſhall be tried there, for that it ariſes from the 
cingenan® Original cauſe whereof they have the Juriſdiction *. If an Ad- 
Fohn, miniſtratour ſue for a Legacy due to the deceaſed in the Eccleſiaſti- 
* Mic. 1s Ja-cal Court, and the Defendant plead the Releaſe of the deceaſed in 
B. R. inter Bar, and the Plaintiff ayoid it, for that the deceaſed was an Idi- 
c_ ”w ot; That 74jocy ſhall be tried there, and no Prohibition granted, 
Cur. df for that they have juriſdition of the original matter >, If a 
bition deni- Parſon ſue in the Eccleſiaſtical Court , and the Defendant there 
£d.Hob. Rep- plead, that the Plaintiff was preſented upon a Symoniacal Contratt 


25 $+ Anory- againſt the Srar. of 31 Eliz. That ſhall be tried there, for that they 
*D:ia.Ca& bave Jurifdition of the Original thing ©. But the Eccleſiaſtical 
Percher & Court can- take rio. cognizance of a Cuſtome whereby the Inhe- 


Wheeble. Pro- ritance is perpetually charged, altho 23h the thing Cuſtomable be 
hibition de- cognizable by them z and therefore if the Church-wardens of the 
para he o. Pariſh of S. Libel in the Eccleſiaſtical Court againſt F. S. Farmer of 
pinion of the Farm of D. for a Contribution to the Reparation of the Church, 
Warburton. and alledge, that part of the Farm lies in the Pariſh of $. and part 
© Mich. 8 Ja- thereof in the Pariſh of W. and alledge a ( uſtome, that the Far- 
—_ Fens mers of the ſaid Farm have uſed time out of mind to contribute to 
; the Reparation of the Church of $S. throughout the whole Farm : 

if the Defendant ſaith, that part of the Lang of the ſaid Farm lieth 

within the Pariſh of W. and that it had uſed time out of mind, &e. 

for that part to contribute to the Church of W. and not to S. 

and fo deny the ſaid Preſcription: This ſhall not be tried in the 

© Tr. x6 Jac, Eccleſiaſtical Court, but at the Common Law, and for that a Pro- 
B.R. berween hjbition lics; for they ſhall not try a Cuſtome in the Eccleſiaſtical 
the Church- Court, by which the Inheritance is to be perpetually charged 9. 
vo cn If A. the Parſon of D. ſue for Tythes in the Eccleſiaſtical Court 
ai againſt B. who pleads a Leaſe for years made:to him by the Parſon , 
ſalved. to which A. the Parſon replies, That he was Nor-reſident, _— 
| ent 
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ſent 80 days and more ir ſuch a year, &o. from his Benefice, by 
which the Leaſe became void : No Prohibition lies upon: that Plea, 
for that it is grourided on the Srarute of 13 Eliz. and althongh it 
was objeted, That the Judges Eccleſiaſtical ſhall not have the cx- 
poſition of a Starxre ;, yet for that they have juriſdiftion of- the ori- 
ginal cauſe, they ſhall have power to try that which incidently doth 
ariſe from thence; and the Prohibition was denied ©; . * Hill, 14 
(18.) A Prohibition was prayed upon the Statute of 23 H. 8. ©r-B.R.in- 
for ſuing for a Legacy of Ten pounds in the Prerogative Conrt , S———— 
whereas the party did dwell in another Dioceſe; but becauſe the 7c per Cur. 
Will was proved in that Court, and there Sentence was given for Roll. «5 fupr. 
the Legacy, and an Appeal upon the Sentence toi the Delegates, P-3-3-0u-22. 
where it was affirmed, and endeavour was toi ſtay the 'Snit by the pag ogg 
Statute, the party having ſo long allowed of the/juriſdiction of the znq pxccu. 
Court; Adjadged, the party came too late now to have a Prohi- tors of Payn= 
bition. , . dreff's Caſe. 
(19.) In Norwood's Caſe it was held, That where a man is ſued ** Þ- 3+ 
in the Eccleſiaſtical Court for flanderous words, a general Pardon Trin.41Eliz. . 
doth not aid the party, for Kaying the Suit there, which is for or de =_ 
ad 1 nr partis, but contrary where the party is ſaed there ex cro, par. 1. 
cio 5. 
Se) In order to a Prohibition it was ſurmiſed, That the'De- y;y, ,, giz 
fendant was a Clerk, and aſſaulted his Seryant; and he:coming to'B. R. Kolley 
keep the peace arid to aid his Servant, laid his hands peaceably gp- and Walker's 
on the Defendant ; for which le ſued him in the Eccleſiaſtical Goort, ae Cro. 
where he pleaded this matter, and they would not allow of his j5 3... 
plea; It was faid by the Juſtices, That this Caſe was out 6f the ca& 1227. 
Statute of Articali Cleri & circumſpete agatis ;, for here the party 
had ( Qzere by what Law; for this is not- im the Caſe of Se De- 
fendendo) . good cauſe to beat the Clerk, and a: Prohibition was- 
granted. ; 17 | þ Dk 
(21.) By the 7ufticer, if Iſſue be joined ,- whether a Church be p,c.,, ; x1. 
void by Ceſſion, Deprivation, or Reſignation, it ſhall be tried by the are's Rep... 
Countrey, becauſe it is a thing mixt; for the avoidance is Tem- 
poral, and the Deprivation is Spiritual 5 But Habiliter, Baſtardy, 
ne nique acconple''en Loyal Matrimony ſhall byried by Certificate 
of the Biſhop; but Baffardy pleaded in a ſtranger to the writ ſhall 
be tried by the Countrey, jt | 2 YOU 
(22.) A-Sentence was given definitive in the Eccleſiaſtical Court 
in a Suit tere for Tithes, pro troplies' valore, a Prohibition was Girne's Caſe. . 
prayed ;\ a ſpeciat Prohibition was awarded,. That they ſhonld not 47's Rep 
—_— to the;:Execution. of the Sentence, as tothe treble value , 
cauſe that Court is. not to- giye the treble yalue but the double va- 


lug onely. 
(23.) In: 
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(23:) In 4 Caſe: between a:Parſon. and Church-wardens againſt! 
one Reynolds;/4v was ſuggeſted ,' That: all thoſe who had the Houſe: 
wherein the ſaid .Rey#oids did dwell, 'had uſed to find meat and' 
drink for the Parſon 'ahd them, going in Proceſſion in Rogation- 
week-, at his houſe ; and becauſe he did not find them meat and 
drink, they ſued him in the Eccleſiaſtical Court, and a Prohibition 
was awarded , becauſe the 'Cuſtome was .a Cuſtome againſt the 
Liwz. *: to 5 

(24.) In Babinten's Caſe it was Reſolved, That if one be ſued 
in the Eccleſiaſtical 'Court ex officio, or by Libel., and he demand 
the Copy of the Libel which is denied; That a Prohibition lieth 
in ſuch caſe. Vid. Stat, 2 H. 4. | | 

(25.) Ina Prohibition vpon a Libel in the Eccleſiaſtical Court, 
where the Suit was for Tithe-Apples, in diſcharge of which he 
there pleaded an: Award, which was, That he was to pay ſo much 
for the Tithe ; pleads there the Aroitrement, the which plea they 
refuſed, ſuppoſing this to be void : upon this a Prohibition prayed. 
Coke,, We will not grant a Prohib:tion 1n this caſe : So in a Suit there” 
for a Legacy, if payment of the ſame be there pleaded, which is 
not ſufficient, the payment /is triable there by 1 R. 3. f. 4. +When 
the Original begins 1n the Eccleſiaſtical Court, although that after- 
wards a matter happens in Iſſue, which is triable at the Common 
Law, yet this ſhall be tried there by the Eccleſiaſtical Law: As if 


'* one do ſue there-for a Horſe to him deviſed, the Defendant; there 


Mich. 1 Car. 
B. K. Bulſtr, 


Par. 3+ . 


pleads, that' the Diviſor did give this .Horſe unto him in his life 
time; This is-triable-by our Law, yet. this ſhall be: tried there by 
their Law. 41n the ſame manner it 1s, where the Original doth be- 
gin here, the ſame ſhall be tried here by our Law, as in a Ouare Im- 
pedit,. able or not. able , if it were otherwiſe, they ſhould there try. 
nothing, This is belonging, to them ; But if they will there draw 
the matter ad alind examen, as upon proof of a Deed, they Judge 
otherwiſe than-we.do :. As in cafe of a Leaſe for years to'be made, 
they hold the ſame to be Traditione, or void ; And ſo a Grant of 
Goods to be delivered, or.not good. If they-will judge in Common 
Law.matters,..otherwiſe than:we do, there in-ſucha caſeia Prohibition 
lies :' That which wecalli Orders,: they amongſt them do call Acts: 
The Caurt-all 6lear of-Qpipion| That this Plea of the Awart!-there 
pleaded, and by them refuſed, no ground for a Prolnbition-: and fo 
by the Ryle of the Court a Prohibsrion was denied. And in Dike's 
Caſe againſt Brown a Prohibition was denied, and a Con/a# ation gran- 
ted, becauſe the Eccleſiaſtical. Gourt (as was then admitted): having 
cognizance of the Principal, hath cauſe ali #her6ito derermine- of 
the Acceſſory. ol 1271 911! $473 62 108 2 2106) ; 7X 


' (26) If 
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 * (26)-If 2 Parſon ſhe upon the Seat. of 2 Ed. 6. in the Ecclefi- , 1, c. 
aſtical Court-for the double value for not ſetting forth the Tithes, s. s. fare.” 
and the Defendant ſurmize, That he did ſet them forth, and that Tolle & Sr. 
b they would not there allow or admit the proof thereof by one £*: Powed. 
d Witneſs, no Prohibition lies for that , becauſe they have cogni- pn 4] 
1 -zance of the matter *, In this caſe the Probibition was denied per yitioa, 
C Curiam, $299. nu.10. 
(27.) If the Bounds of a Village in a Pariſh come in queſtion in 
1 the Ecclefiaſtical Court, in a ſuit between the Parſon Impropriate 
] and the Vicar of the ſame Pariſh, as if the Vicar claim all the Tithes 
1 within the Village of D. within the Pariſh, and the Parſon all the 
Tithes in the reſidue of the Pariſh; and the queſtion between them 
) is, Whether certain Lands, whereof the Vicar claims the Tithe, 
: be within the Village of D. or not, yet inaſmuch as it is between , Ain 
Spiritual Perſons, viz. between the Parſon and the Vicar, although c;,. x. 8 
[ the Parſon be a Lay-man, and the Parſonage appropriate a Lay-fee, berween Ire 
et it ſhall be tried in the Eccleſiaſtical Court, and no Prohibition and Wrighr. 


: granted; And-in this caſe the Prebibirion was denieds. ; per Cur, 
$ ' © (28.) Where Suit hath been in the Eccleſiaſtical Court for ſome 
thing Spiritual mixt with other matter triable at Common Law, 


In ſuch caſe a Prohibition hath been granted as to the matter triable 


by the common Law, and not as to the reſt, if they may be ſeye- _ 

; red *, As if a Suit be in the Eccleſiaſtical Court to ayoid the Inſti- * Mich. 14 

tution of one who is inſtituted to A. his Chapel of eaſe as he pre- J* 7 

tends; if the other ſuggeſt, That A. is a Parochial Church of it ,,.;, ry. 

ſelf: a Prohibition lies as to a Trial, whether it be a Parochial con. m. 8 Ja. 

. Church of it ſelf or not, for that they ſhall not try the Bounds of per Car. Fe- 

/ the Pariſh; but not as to a Trial concerning the Inſtitution, for X75 caR- 

[ that belongs to the Eccleſiaſtical Court to examine whether it be, 7. 

well done, or not i. But Houghton faid, they cannot well try the | ale Fiſb 

- Inſtitution without trying the Bounds of the Pariſh *. If a Teſta- and Cham- 
ment be made of Lands and Goods, and there be a Suit in the #7/!n. 


Eccleſiaſtical Court for the Goods, and the queſtion be, whether _ _ 


the Teſtatour did revoke his Will in his life time, or not, a Pro-1 wich, r3 
bibit;on lies as to the Land, and not as to the Goods!. So if a Jac. B. inter 
man ſues for the Probat of a Teſtament in'the Eccleſiaſtical Court, Achrl & Achit 
, and in the Teſtament there 'be Lands deviſed, and other perſo- —_— = 
) nal Goods,' a Prohibition lies as to the Land, and not as to the ;,, ofi's 
reſt =, Upon an Allegation in ſuch caſe, That the Deviſor re- Caſe. 
voked his Will before his death, a Prohibition was granted as to ® Mich. 14, 
the Land ". | yo 
(29.) K a man be ſued out of his Dioceſe, and there Anſwers ,qq per 
without _ Exception thereunto, and afterwards Sentence be yerſ. Winck- 
i 


given againſt him, he ſhall not after have a Prohibition, for _—_ comb. 
Ee | 


WY 7 ©” WU 


nw # md. ” LL3 


— 


Of C owrts Eccleſiaſtical, ——————— 


| did not take Exception to the Juriſdiction: before, but affirmed: the' 
© Paſch, x5. Juriſdiction; In this caſe Probibirion hath been denied 9, - If jt 
Jac. B. R. in- appears in the Libel, that the Court hath not Juriſdiction of the 
wr Pudſy cauſe, a Prohibition lies after Sentence z but otherwiſe it is, if it 
fn nn doth not ſo appear in the Libel, but by averment ?.. Generally, 
Þ Mic. 8, Ja- if, a-Suit þe in the Eccleſiaſtical Court, and Sentence there given for 
B, . the Plaintiff, and thereupon the Defendant Appeals, and after prays 
a Prohibition; no Prohibition is to be granted, although if he had 
come before Sentence, it ought to have been granted, for that it js 
inconvenient, after fo much expence and no Exception taken to 
& Hill. 9Car. the Juriſdiction-, then to grant a Prohibition 4, Where a man by 
BR. Frize- jintendment ſhall have remedy by Appeal, no Prokwb:tion lies; And 
well's Cale» therefore if a man deviſe a Legacy to B. to be paid him within one 
year after his death, provided, that if he die within the year , thay 
then the Legacy ſhall be void, and ſhall be divided between D. and 
E. and after B. die within the year, and his Executor ſue. for the 
Legacy, and Sentence given for him, for that they there held the 
Condition to be void :; yet no Prohibition lies, for that by intend- 
ment he hath his remedy by Appeal; and in this caſe a Probibstion 
r Mich. 21 Was denied”. If a man hath a Prohibition on- a Libel for Tithes 
Jac. B.R. of Faggots, on a Suggeſtion, that the Faggots were made of great 
Cluk's Cale Trees above twenty years growth, and in the Suggeſtion the quan- 
Reſolved. tity 'of Faggots be miſtaken; yet if it appears that he made his 
Suggeſtion according to the Copy of the Libel given him by his 
Proctor, no Conſultation ſhall be brought , for by the Statute of 
E:Mich. 4 Ja. 2 H. 5. he ought to have a true Copy of the Eibel £. 
B. R. iter (30.) The Caſe was, where A. ſued B. for Tithes within the 
peu og Pariſh of C.——- B. ſaid, they were within the Pariſh of D. and the 
Adjudged. Parſon of D. came pro intereſſe ſuo, and they proceed there to Sen- 
tence. Queſtion, if in ſuch a Pariſh, or fuch a Pariſh, ſhall be 
tried by the Law of the Land or of the Church ? Wray ſaid, It was * 
Triable by the Common Law : Femner ſaid , the Pope hath not 
diſtinguiſhed of Pariſhes, but Ordained ,_that Tithes ſhall. be paid 
* Stranſham. within the Pariſh*. 
and Calling (31.) R: Parſon of $. ſued C. in the Spiritual Court. for Tithes of: 
ton's Cale. certain Lands in the Pariſh of $S. D. Plaintiff in the Probibition, 
Cro. pats I. came pro intereſſe ſo, and ſaid there was a Cuſtome within the Pa- 
riſh of S. that the Parfon of #7. ſhall have Tithes 13 Cheeſes of 
the Lands in. S, and in recompence thereof the Parſon of $S. had 
13 Chceſes for the Tithes. of X. It was ſaid, the Right of Tithes 
were in queſtion, and not the Bounds of the Pariſh, and therefore 
* Dullingham no Prohibstion;, and. of that opinion was. the Court, and a Conſalts- 


and. Kifeley's ,; wa 
mote at awarded 


—J_JH 


(z2.) If 
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-/(32:) If an Adminiſtrator be granted to A. where it ought 
not to be granted to him, and after the Adminiſtration be Re- 
the pealed and granted to B, for he that is the next of Kin; 1n this = nin. rg 


f it caſe B. may ſue A. in the Eccleſiaſtical Court to Account for the B.R. Wad- 
ly, profits of the Goods and Chattels of the Deceaſed during his time, 29th and 
for and no Prohibition to be granted, for he cannot have an Attion of >» 65+ 
2Js Treſpaſs againſt 4. nor bath he any remedy for them at the Com- geg. : 
had mon Law *. 

f is (33.) A Parſon may ſue in the Eccleſiaſtical Court for a Modu 

to Detimands, and no Prohibition ſhall be granted, for it is in the na- 


ture of Tithesy. But a Preſcription cannot be tried in the Eccle- » Co. 11.” 
fiaſtical Court, for that onght to be tried by a Jury, which cannot Dr. Gran, 16. 
be there *. Yet if a Parſon preſcribe to have Tithes of things not * Temp. E. 
Tithable, as of Rents of Houſes, he may ſue for that in the Ec- 1+ Roll. Abr. 
deſiaſtical Court, and no Prohibition lies; yer no Tithes de jure P: 23+ 21-16. 
ought to be paid of them *. So he may ſue in the Eccleſiaſtical « cy, uvi ſap. 
Court for the Tithes of great Trees, which he claims by Preſcrip- 
tion, and no Prohibition lies, yet de jure they are not Tithable. 
, Quere 9. H. 6. 46. h 
- (34) If there be a Cuſtome, that after the Graſs is cut and ſet 
into Graſs-Cocks, the Tenth Cock be aſſigned to the Parſon, and 
that by the Cuſtome it ſhall be lawfull for him ro make the ſame 
into hay upon the Land, and the owner of the Land diſturb him 
from making the ſame, he may ſue for that in the Eccleſiaſtical 
Court; and no Prohibition ſhall be granted, for that is incident to 
. the Cuſtome to come there, to make the ſame jnto Hay Þ. Alfo * Mich. rg. 
the proper place to ſue for a Legacy, is the Eccleſiaſtical Court, Jac B- 9: 
for that it is not any Debt, but onely due by the Will. If 4. do ,,,uu 
owe to B. five Marks, and he deviſe by his Will, that whereas he x. abr. 
doth owe five Marks to B. his Executor ſhall make it 16/1. The Suit pag- 284- 
for that 101. may be in the Eccleſiaſtical Court, for that is not any 
Addition to the five Marks, but a new Samm given in fatisfation 
of the five Marks, and fo no part of the 101. any Debt, but one- ] _ _ 
ly a Legacy ©. Alſo if a man deviſe a Rent out of his Stock and7y,te - 
Houſe which he hath for years, the Deviſee may ſue for that Rent wg. Protri- 
in the Eccleſiaſtical Court, for that it iſſues out-of a Chattel, and no birion de- 
remedy for it at the Common Law 4. If a man poſſeſſed of a 79. 
Leaſe for years, Deviſe that his Executor ſhall out of the Profits , Mary _ 
thereof pay 201. to each of his Daughters at their full Age, the 7ame: Cafe, 
Executor may be ſued in the EcclefiaſticalCourt*to put in Sureties per Curiam, 
to pay the Legacies, and no Prohibition ſhall be granted, for that ” _ 
is to 1ſſve Gut of a Chattel ©. -- | + 
(34.) If there be a Queſtion between two ring touching ſe- g, prowe's © 
veral Grants, which of them ſhall ” Regi of the —_— Caſe per Cur. 
e 2 ourt, 
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Court; that ſhall not be tried. in the Biſhop's Court, but at Com. 
B. Cid mon Law, for although the Subjeftum circa quod be ſpiritual, yet 
Cobe ro be The Office it felf is temporal f. Alſo if a man ſet forth his Tit 
Shinner and by ſeverance of Nine parts from the Tenth, and after 
Mmngey'sCaſe. away the Tenth part; the Parfon cannot ſue for that in the Ec- 
* Pubtars clefiaſtical Court, for that by the ſeverance of the nine parts it 


Paſch. 4o El. 


B. R. inter did become a Chattel, for which he might have his Action of 


Leigh Wood T reſpals 5. 

(36:) It is Reported, That if a Suit be in the Eccleſiaſtical Court 

againſt a Woman for exerciſing the Trade of a Midaife without 
k Tr. 9 Car, -ICEnce of the Ordinary contrary to the Canons, a Prohibition 
B.R. between lies, for that is not any Spiritual Function whereof they have cog- 
Bensin and nizance. And in this caſe Prohibition was granted to the Court of 
Cripes. Refol. Audience Þ, 
i Mic. 14 Fa. (37-) The Eccleſiaſtical Court may not try the Bounds of a Pa- 
B. R. Fiſher riſh, and therefore if Suit be there on that matter, a Prohibition 
— —_— liesi. So if the Queſtion there be, whether ſuch a Church be 2 
+ Tr. 2 1a. B, Parochial Church, or but a Chapel of eaſe, a Prohibition alſo 
the Church- lies *. In the Caſe between Ele Vicar of Alderburne in the Coun- 
wardens Caſe ty of Wilts and: Cooke, Prohibition was | PEA. and thereupon 
of St. Sanp- Iſſye joined, whether feveral Pariſhes, and tried by Verdict to be 
ſo * 0 con One Pariſh. : 
TR (38.) Where a Man ſued for a Legacy in the Eccleſiaſtical Court 
t Paſc. 15 Ja. 2ZAinſt an Executor, and he there pleaded, that he had.not Aſſets 
B.R. between ſaye onely to pay the Debts, and the faid Court difallow'd of that 
Sing{eton and plea, a Prohibition was granted !. 
Wage. (39.) If a Man ſues in the Eccleſiaſtical Court to have an Ac- 
= Hill. 3 Jac. Count for the profits of a Benefice, a.Prohibition lies, for that it 
B. adjudged. belongs to the Common Law ®. But if the Suit be for the profits 
* Ibid. taken during thetime of Sequeſtration, no Prohibition lies *. 

(40.) In Wort's and Clyſton's Caſe, where the Plaintiff ſued for 
Tithes in the Eccleſiaſtical Court by virtue of a Leaſe made by the 
Vicar of T. for three years: the Defendant prayed to be diſcharged 
of Tithes by a former Leaſe : The Plaintiff in the Eccleſiaſtical 
Court, prayed a Prohibition to ſtay his own Suit there; It was gran- 
ted by the Court, becauſe they are not to meddle with the Trial of 
Leaſes, or real Contracts there, although they have Juriſdiftions 

* Cro: par: 2. Of the original Cauſe, viz. the Tithes 9. 

(41.) In Collier*s Caſe, upon the endowment of a Vicarage upon 
an appropriation, it was ordained by the Biſhop, That the Vicar 
ſhould Pay yearly 201. to the Precentory in the Cathedral Church of 

» Fr. 41 £13, S- tothe uſe of the Yicars Chorals of the ſaid Church : It was held 
B.R. Collier's by the Court, that this.is a Perſioz, 'for which Suit ſhall be.in the 
Caſe. Cro.p.1- Eccleſiaſtical Court e, | 

(42.) Þ 


_ 


| 
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_ this Suit between the Parſon and him, for Tithes due unto the Par- 


—_ 
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(a2) In the Caſe between Draiton and Cotterill againſt Smith for 1; 


a Prohubition, it was faid by Coke Chief Juſtice, That if the Parſon ae, 
ſues in the Eccleſiaſtical Court for Tithes, and the other pleads a par. 2. 


Modw to the Vicar, this Modus now" can never come in queſtion by 


od. 


ſon, but this is to be queſtioned and determined there in the Eccle> 
ſaſtical Court, to whom the Tithes do belong, whether to the Pay- 
ſen or to the Vicar? And this hath been divers times adjudged 
in this Court, and in the Court of C. B. in Buſhe's Caſe, for Pan- 
keridg-Church : and it hath always been clearly held, That if the 
Right of Tithes come into queſtion between the Parſon and the 
Vicar, to which of them the ſame do belong, This is-a Suit proper- 
ly belonging to the Eccleſiaſtical Court to hear and determine-the 
fame, and in ſuch caſe they are not there to be ouſted of their Ju- 
riſdiftion, And this being now a Queſtion between the Parſon and; 
the Vicar, to which of them Tithes did belong, for which the modus 
is alledged to be paid; therefore no Probibition to be granted in 
this caſe, though there be a Afodwe ſuggeſted to be paid unto the Vi- 
car, for all Tithes here due to the Yicar and Parſon, the Parſon ſu- 
ing for the Tirhes there, as due unto himſelf, and not unto the Vi- 
car. And ſo the Queſtion is as touching the Right of Tithes be- 
tween the Parſon and the Vicar; which is a Suit proper for the' Fe- 
cleſiaſtical Court. And this is to be obſerved for a ſure Rule, in ſuch 
a Caſe never to have a Prohibition granted 3 The reaſon of this is, be- 
cauſe that the Modus ſuggeſted to be paid, cannot come in queſtion 
upon this Suggeſtion of this payment unto the Vicar, but onely the 
Right of Tithes, to whom they belong, whether to the Parſon or 
to the Vicar; and divers Judgments have been accordingly giver 
in the like Caſe; And ſo by the Ruke of the whole Court a Probibi- 
tion was denied. 

(43.) Whether, and how far, and in what manner the Eccle- Mich. r4 Ja 
faſtical Court may exerciſe its Juriſdiction ig cognizance of aÞ. R. Har- 
Modus. Decimandi is at large argued 'and debated at the Bench © 254 _—_ 
in Harding's Caſe againſt Goſeling, where ina Prohibition to ſtay Goling. 
Proceedings in. the Eccleſiaſtical Court, upon a Suit there for Tithes, Bu. par. z, 
where G. Libelled againſt H. for a Modu Decimands , being not 
Paid , and there H. alleadged another Modus Decimandi,, which 
Allegation the Eccleſiaſtical ' Court refuſing to admit ,.- a" Prohibs- 
tion was thereupon prayed in B. R. In this caſe Dogeridge Juſtice 
faid, That the Modus Decimandi. , is as well due ta the, Parſon,-as- 

Tithe is at the Common Law; and if the Parſon do Libel in' the 

Eccleſiaſtical Court for a Modus Decimandi (as he may doe) and ano-: 

ther Modus is there alledged, and this refuſed , the 'Ecclefiaſtical. 

Court may try and determine this matter touching thie-Afoass, and. 
er 


;no cauſe to/grant a-Probibiecon for «this refuſal: But if the Eccleſi- 
-aſtical Court'doth deny to] admit the Allegation for the Modw up- 
-on this'ground onely; becauſe the practice of the Eccleſiaſtical Law 
and our Law do differ-in the'manner of proof; as for default of 

two Witneſſes, one being all»wed at Common Law, .but not at the 
Eccleſiaſtical Law, In this Caſe a | Probjbition is grantable ; -bur 
otherwiſe the"Eccleſiaſtical Juriſdiftion may as well try the Modu 

Deczmimadi, 3s the Right of Tithes. Bur” if a Parſon doth Libel 

there for Tithes 'in kind, and a Afodw is alledged and there plea- 

ded, but refuſed to. be admitted or allowed : in that Caſe a Pre- 
bibition is granted npon ſuch Refuſal. Haughton Juſtice , In this 
'Caſe a Prohibition ought to be granted, otherwiſe in ſuch Caſes, 
-yport every ſmall'difference alledged in the Afodw., that Court may 
try. and determine the validity of every Modus Decimands , which 
the: Eroleſiaſtical Court cannot doe by the: Law : for that Court is 
not permitted by our Law to try a Modu Decimandi ,, and there- 

fore that 'Conrt proceeding to try this Modws, which is determi- 
nable by Common I aw, and not in the Eccleſiaſtical Court, a Pro- 

Þibition ought to be granted. But Dogeridge contra, No Prohibition 
ts in this caſe to be granted, for the Eccleſiaſtical Court may well 

try and determine this Modus by that Law; the Libel being there 

-originally for the Modus : But if touching the Proof of this Afodw 
as #foreſaid, the difference of proceedings between the two Laws, 
(one Witneſs being ſufficient at the Common Law, not ſo at the 
Ecclefiaſtical) be the ground of the Refuſal of the Allegation, then 
-4 Prohibition is to be awarded, ſo'is 1 R. 3. and 10H. 7. but if the 
Eccleſiaſtical Court onely proceed to try the Modws , for which 
the Libel was there, this by proof may well be there examined. 
Croke Tuſtice, at this time delivered no opinion at all in this Caſe. 
Afterwards, this Caſe heing moved again, Doderidge, If a Parſon 

fo Libel in the Ecclefiaſtical Court for a Modus, whereas in truth 
there was no Modw, but onely a compoſition of late time between 
the Parſon and the Pariſhioners, to pay ſo much yearly for Tithes, 
and: not otherwiſe: In this-Caſe, becauſe that the common Law 
and the Eccleſiaſtical do differ in the point of Preſcription, ( Ten 

years continuance being a good Preſcription by that Law ; but not 
ſo by 'ours) in this caſe: a Prohibition» 1s) grantable. Houghton , A 

Modus \Deciniandi-is' properly to be' tried and determined by the 

Common Law, and not 1n the Eccleſiaſtical Court, for that theſe 

two: Laiws'differ in many things, as in point-of:proof of a Modw, 

atid in'the point of Preſcription. Croke, A. Special Modus being 

Libelled for in the Eccleſiaſtical Court, is there to be tried.  Dode- 

ridge , If the Eccleſiaſtical Court doth refuſe ito allow of the proof, 
allowable' at the Common Law., a Prohibition» lies: to -ſtay why 
ings 
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dings for Tithesthere::; ;Andwhereds.there is au4fedai, if- 
fuſe to pay. this, the- Parſon may ſue, for this 44das '2n the 


fiaſtical Court, and this is-to be tried there ; /But-if'in ſuch caſe 
where there is-a Meds, if the Parſon will Libell co-have his'Fithe. 
which they. will. 


in kind, and the. other ſhews there this. Moda, 
not allow of, a; Prohibition lies, andthis ſhalk'be tried-/bythe Com- 
mon Law. The Coxrt declares . That they would ſee the Suggeſtion, 
and therefore by the Rule-of the Court they: were to make- their 

ion, and-to ſhew the ſame to the Court, as they would ftand 
og and in the mean time the Suit in the Eccleſiaſtical Court to 
be ſtayed. 


Te- 


(44). To conclude this Chapter, it may not. be impertinent to Paſch. g Jac. 
enquire ,' when and how the Canon Law was introduced into this © Þ+ <2 7re- 


Realm of England; In the Caſe of a Commendam that was Ad- 


land, en le 
Caſe de Com 


judged in Jreland, it was obſerved, Fhat after the Biſhop of Rome mende, lc 
had aſſumed or took upon him to be the Spiritual Prince or Mo- Roy verl. Cy- 
narch of all the World, he attempted alfo to give Eaws to all Na- P/'-n Hwſe- 


tions, as one real Mark or —_ of: his Monarchy ; 
md; ER prey penns rily 
rend; neceſſitas, did not impoſe their Laws at rem on 
all Nations without diſtinction, but offered them rimide ye 
And therefore he cauſed certain Rules in the firſt place. to be col- 
lefted for the Government of the Clergy onely,, which he called 
Decreta, and not Leges vel Statuta, Theſe Decrees were! publiſhed 
in An. 1155. Which was during the Reign of King Stephen. And 
therefore what the Lord Coke obſeryes 1n the Preface to the Eighth 


part of his Reports, Gwuod Rogerus Bacon , frater. ille' perguars 2rw-- 
ditus , in Libro de Impedimentis Sapientie ; dicit , Rex quidem Ste-- 
phanus, allatis Legibus Italia in _—— , Publico Edifto probibuit - 


ne in aliquo detinerentur, may probably be conjectured, to be meant: 
and. intended of thoſe Decrees which were then newly-compiled 
and publiſhed : Yet theſe Decrees being received and obſerved: | 
the Clergy of the Weſtern Churches onely, -(for the; Eaſtern:Chaurch 
never received any of theſe Rules or Canons, ; Kelw. Rep. 7 H.8. 
fo. 184.) the Biſhop of Rome: attempted alſo to. draw [the Lairy by 
degrees into obedience to theſe Ordinances: - and 'to that purpoſe, 
in the firſt place he propounds certain Rules or Ordinances for Ab- 


ſtinence, or days of Faſting, to be obſerved as well by the Þaity as the. 


Clergy, which were upon the firſt Inſtitution thereof called by-the 


mild and gentle name of Rogariones, as AMarſilins' Pat. lib.” Defenſor 
Pacis, par. 2. cap. 23. hath obſerved ; and thence, it ſeems, the Week - 


of Abſtinence, a little before the Feaſt of Pentecoſt, was called the 
Rogation-week,, the time of: Abſtinence: being appointed at the be- 
ginning by. that Ordinance which was called Rogatio, and:not Pre- 


but they {, 
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Of "Courts Eccleſraftical, © 


"Leer Starvtun, © Now when the Laity out of theit Devotion 


ved:and obeyed theſe Ordinances of Abſtinence, 'then the 
iſhop. of: Rome: Proceeds farther ( De ana preſumptione ad aliam 
it Romans Pomifesx ,' as Marſil. Pat: #46 ſays) ard made 


: many-Reſcripts and Orders per Nomen' Deoyetalium , which were 
poppe perere year 1230. which was in the Fourteenth year-of 
Kirip 


H.;3. or thereabout. /id. Matth. Par. Hiſt Mag: 403. and theſe 


were made to. bind all the: Laity, and Sovereign Princes as well as 
'their'SubjeCts, in fuch things as concerned their Civil and Temporal 
'Eftates; As that no Lay-man ſhould have the Donation of an Ec- 


cleſiaſtical Benefice: That no Lay-man ſhould marry within certaig 
ces, 'out of: the Degrees limited by the Levirical - Law : 


Degr | 
.  That-all Infants. born before Marriage, ſhould be adjudged after 
' Marriage Legitimate , -and capable of Temporal” Inheritance ; 


That all Clerks ſhould be exempt from the Secnlar power; and 0- 
thers of the like nature. But theſe Decyerals being publiſhed, they 
were not entirely and abſolutely received and obeyed in any part of 
Chriſtendom, but onely in the Pope's Temporal Territory, which 


;; by the Canonifts is called Patria obedientie. But onthe other hand, 


anany:.of thoſe Canons were. utterly rejetted and diſobeyed in 
Fraxce-and England, and other Chriſtian Realms, which are: called 
Patrie Conſuetudinarie; As the Canon which ; vey the Dona- 
tion of Benefices per manum Laicam was ever diſobeyed in Eng 

France, the Kingdom or Naples, and divers other Countries 

Common-wealths, and the '/Canon, to make Infants Legitimate 
that.were born before. Marriage, was ſpecially rcze&ted in England 
awhen-in-the Parliament held-at Aertor, omnes Comites & Barones u- 
na -vece. refponderunt, Nolumus Leges Anglia mutari, que bucuſque uſs- 
tate ſunt, &e.. And the Canon which exempts clerks from the Se- 
cular power was never fully obſerved in any part of Chriſtendom. 
Kelw., 7-8. 18 1.b. 'which is one infallible Argument, That theſe 
QArdinances had-not- their force by any Authoriry that the Court of 
Rome had to'impoſe Laws on all Nations without their conſent, but 
by the approbation, of the /people which: received. and uſed them. 
For by the ſame reaſon whereby they might reject one Canon, they 
might reject at the-other. Yid. Bodin. lib.1. de Rep. cap. 8. where he 
Aith, That the:Kings of France, on the ereCtion of all [Univerſities 
there, havedeciarcd in their Charters, that they would receive the 
Profeſlion' of the Civil, -and Canons, to uſe them at their diſcretion, 


| and not to be obliged by theſe Laws. Butias to thoſe Canons which 


have been received, accepted and uſed in any Chriſtian Realm or 
Common-wealth, they by ſuch acceptation and uſage have obtained 
the force of Laws in ſuch particular Realm or State, and are be- 
come -part of the Eccleſiaſtical Laws of that Nation, and ſo = 
whic 


and their Juriſdiflion. 


which have been embraced, allowed and uſed'in England, are made 
by ſach allowance and uſage, part of the Eccleſiaſtical Laws of Eng- 
laid ;, By which the interpretation, diſpenſation or execution of 
theſe Canons, being become Laws of Englend, doth appertain ſole 
to the King of England, and his Magiſtrates within his Dominions, 
and he and his Magiſtrates have the ſole juriſdiction in ſuch caſes, 
and the Biſhop of Reme hath nothing to doe in the.interpretation, 
diſpenſation, or execution. of thoſe Laws in England, —_ 
chey were firſt deviſed in the Court of Rome ;/ No more than thi 
chief Magiſtrate of Athens or Lacedemon might claim juriſdiftion 
in the ancient City of Rome, for that the Laws of the XII. Tables 
were thither carried and imported from thoſe Cities -of Greece; 
and no' more than the Maſter of New-colege in Oxford, ſhall haye 
Command or Juriſdiction in King's-Colege of Cambridge, for that 
the private Statutes whereby Xing's-College is governed, -were, for 
the moſt part, borrowed and taken out of the Foundation-Book of 
New-College in Oxford: And by the ſame Reaſon the Emperour 
may claim juriſdiction in maritime cauſes within the Dominions of 
the King of England, for that we have now for a long time re- 
ceived and admitted the Imperial Law for the determination of 
ſuch Cauſes. Vid. Cawaries Caſe, Co. par. 5. and Kelw. Rep. 184, 4. 
Now when the Biſhop of Rome perceived that many of his Canons 
were received and ufed by divers Nations of Chriſtendom, he un- 
der colour thereof claimed to have Eccleſiaſtical juriſdition in 
every Realm and State where theſe Canons were received, and ſent 
his Legates with ſeveral Commiſſions into divers Kingdoms, to 
hear and determine Cauſes according to theſe Canons : which; Ca- 
nons although neither the Pope nor his Miniſters, at the firſt yen- 
ting and uttering thereof, dared to call Laws, Ne committerent crimen 
Leſe Majeſtatis in Principes ( as Marſil. Pat. lib. Defenſor, Pacis pa. 
2. ca. 23. obſerves). who alſo ſays, That theſe Canons being made 
by the Pope, Neque ſunt bumane Leges, neque divine, ſed documents 
quedam & Narrationes; yet when he perceived that theſe Canons 
were received, allowed and uſed in part by ſeveral nations, he com- 
piled them into Volumes and called chem Fu Canonicum, and Or- 
dained that they ſhould be read and expounded in publick Schools 
and Univerſities, as the Imperial Law was read and expounded, and 
commanded that they ſhould be obſerved and-obeyed by all Chri- 
ſtians/on pein of Excommunication, and often endeavoured to put 
them j:1 <xecution by coercive power, and aſfſimed to himſelf the 
power of interpreting, abrogating and diſpen6ng with thoſe 1.aws 
In. all the Realms of Chriſtendom at his pleaſure, ſo. that the Ca- 
noniſts aſcribe to him this prerogative, Papa im ommbus jure poſitive 
& in. quibuſdam ad jus divinum — diſpenſare poteſt, quia 
[4 
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"Of Courts Beckeſtaflical, 


dicitur vwmyta"Ywra baberd-in Sciime-pettoris {us | quantum ad. intir« 
pretdtione? & diſptnſarionem, 'Lib.16; ule Conſt. rap; lire." About the 
time of An. 24Ed/1. 'Simina Monk of Walden began to reade the 
Canon Law in the Univerſity. of: Cambridge, vid. Srow and Walſmng: 
ham in that' year. Alſo the Manuſc. lib. 6. Decretal, in New- College 
Library dt Oxford hath: this Inſcription in the Front, Anno Doming 
1298, which was in'thevyear 26E4.11.'19.) Novembr. in Ectleſia Fre. | 
rum” Piadicator. Oxon. fuir Fafta publicatis lib, 6. Decretal., whereby 
t appears when'if wasthat: the-Canon Law was introduced into 
England. '' But the"juriſdiction: which the Pope by colour thereof 
claimed inEngland was a mere Uſurpation, to which the Kings of 
Exyinnd from time to'time made oppoſition, even to the time of 
Kin 1.8. .-And therefore the Eccleſialtical Law which ordained, 
That when'a Manis created a Biſhop allhis inferiour Benefices ſhall 
be void; fs ofren-faid in the Biſhop of St. David's Caſe, in 11 H. 4. 
to be the ancient Law of England. And 29 Ed 3. 44. 4. in the Caſe 
of the Prebend of Oxgare, it is ſaid, That though the Conſtitution 
which ouſts-Pluralities began in the Court of Rome, yet a Church 
was adjudged 'void'in the King's Bench for that cauſe or reaſon; 
whereby it'appears, That after the ſaid Conſticution was received 
and; allowed in Exgland, it became the Law of Evgland : Yet all 
the Eccleſiaſtical Laws of England were not derived from the 
Court of Kome; for long before the Canon Law was authorized and 
| wa ern in England (which was before the Norman Conqueſt) 
e ancientKings of England, viz. Edgar, e/Ethelſtan, Alfred, Ed- 
ward-the Confeſſonr, and others, have with the. advice of their Cler- 
within the Realm, made divers Ordinances for the government 
of the*Church of England; 'and:after the Conqueſt, divers Provincial 
s have been held, and many Conſtitutions have been made in 

both ' Realms of England and Jreland; all which are part of our 
Eccleſiaſtical Laws at this day. id. Le Charter de William le Con- 
weror,.. Dat. Ann. Pom. 1066. irrot. 2.R. 2. among the Charters w 
Hrehiv. Turris Lond. 'pro Decano & Capitulo Lincoln. Willtelmus, 
Dei gratia, Rex Anglorum, &c. Sciatis, Oc. Quod Epiſcopales Leges 
que. non bene, nec Sentiien Santtorum Canonum pracepta, uſque ad 
mea tempora tn Regno Angliz fuerunt, Communi Concilio Epiſcoporum 
meorum , & Ceterorum Epiſcoporum. &- omnium Principum Regn mes 
emindandasjudicavi, fc, See alſo Girald. Cambren/. lib, 2. cap. 34. in 
the time of King H. 2. a Synod of the Clergy of Ireland was held 
at the Caſtle, wherein it was ordained, » Quod ommia divina, juxtd 
quod Anglicana obſervat Eccleſia, in omnibus partibus Hyberniz amodo 
traftentur.  Dignum enim & juſtiſſimum eſt, ut ſicut Dominum & Ke- 
em «x. Anglia divinitus forrita eſt Hybernia, ſic etiam exinde vivends 
ormam:- Aocipiant: meliorem:. But: the: diſtinAtion of Eccleſiaſtical. 08 
1 Spirt- 
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and their Juriſdifion. 
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Spiritual Cauſes from Civil and Temporal Cauſes, in point of juriſ- 
diction, was not known orjheard of-in;$he, Chriſtian World for the 
ſpace of 300 years after Chriſt ; For the cauſes of Teſftaments, of 
Matrimony, Of Baſtardy and Adultery, and the reſt, which are called 
Eccleſiaſtical or Spiritual Cauſes, were merely Civil, and determined 
by the Rules of the Civil Law, and ſubject onely to the juriſdiction 
of the Civil Magiſtyare z But after'the; Emperouss had received the 
Chriſtian Fake, our of a'-2.eal' they had' ro- honour the leafned and 
godly Biſhops of thar time, they ſingled out certain ſpecial cauſes, 
wherein they granted jarifdiction unto the-Biſhops, viz. in Cauſes 
of Tither, becauſe they were paid to men of the Church, -in Cauſes 
of yomatron "Foe e Marriages were- for the molt part folemni- 

zed in the Church z in Canſes Toſtamemury, be Teſtainents 
were many times made sn extremis , * when Church-men- were: pre- 
ſenf, giving Spiritual comfort to the Teſtator,. and therefore were 

ht fitteſt perſons to take the Probats' of fach Teſtaments. 
Howbeit theſe Biſhops did not then proceed in theſe-Cauſes accor- 


ding to the Canons and Decrees of the Church (for the Canom Law 7he Caſe of 
was not then" known ) but according to the Rules of 'the-lmperial Przmunire 
Law, as the Civil Magiſtrate did*proceedin other! Gauſes;:40 that A Davis Rep. 


che Primitive jurifdition in all theſe Cauſes was mthe-Suprethe Ci- 
vil Magiſtrate, and though it be now derived from him, yet-ic ſtill 
remaineth-in him as in the Fountain. AA 
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Of Churches, Chapels and Church-yards. 


© 1, Eccleſia; what, that word 3mperts; the ſeveral kinds thereof. 

2. Poſſeſſions. of the Church: proteed by the Statute- Laws for Alie- 
nation; the care of the Emperowr Jultinian in that point. 

3. To whom the Soit and Freehold of the Church and Church-yard 
Merrs , to whom the uſe of the Body of the Church, to whom the 

[alof the Pews' and Seats, and Ga of v Irs. 
» Common Law: touching. the Reparation of Churches, and the 
we of ithe Seats thetein. 
5! The: ſame Law touching Iſles, Piltures, Coats of Arms, and. Buri- 
or in Churches, alſo o Aſſaults in Churches and Church-yards. 
6 The ny of quarreling, chiding, brawling, ſtriking or dran- 
> Od 9K .4 weapon in the Churc or Church- ard. 
Frrientt't |; = e Preſcription ta 4 Seat # ey is  aledged,,; the Common 
#980 n\ 761/3 Dlmp deja the cagnizavce therepf. 
7% {8.0be Imimunizies ances of the Church-SauFnary 3, 4 alfo of Ab- 
' | Juration mw. abrogated and taken away by Statute, 

5 Ihe defacing 0 4 Tombs, Sepulchres: or Monuments -in Cliurches, 
puniſhable at the Common Law; alſo of Right to Pew; and Seats 
in the Church, 

10. The Cognizance of Church- reparations belongs tos the Eccleſiaſti- 
cal Court. 

11. A Prohibition upon a ſurmizge of a cuſtome or uſage for Contribu- 
tion to repair @ Church. 

12. Church- wardens are 4 Corporation for the Benefit , not for the 
Prejudice of the Church. 

13. Inheritance cannot be charged with a Tax for Repairs of the 

i —__ nor may a perpetual charge be impoſed upon Land for the 


14 "When the wſe of the Church- Books for Chriſtnings ff began. 

15. Chapel ; the ſeveral kinds thereof ; The Canonilts conceits 
touching the derivation of that word. 

16. Where two Parochial Churches are united, the charge of repara- 
t10hs ſhall be ſeveral as before. 

1 37.cThd Emperour Juſtinian's Law Proviſional , touching the buil- 

ding of new Chapels, 

18, I hether a Seats in the Church, and priority in that Seat claimed 
by Preſcription, be triable at the Common Law by Afton upon the 


Caſe. 
19, A 


Ak. 


F- 
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A Caſe in Law towching « Tax made in a Pariſh for making 0 
9ew Befls for the Church. ® on of 
20. Whether a Tax: for Repairs of the Church may be made by the 
Churcb- wardens alone, without the major Fu the Inhabitants. 
21. Church-Seats wn the generality are in the Ordinaries fower to diſ- 
a 


poſe. b 

22, Divers other Caſes at the Common Law, pertinent to the ſubje&# 
of the Premiſſes. 

23. In what reſpetts an Inhabitant in one Pariſh, having Land in a- 
nother, may or may not be taxed, as to the Church of that Pariſh 
where the Land lies. 

24. The difference in Law between a Parſon's grant to a man his own 
Tithes, and his grant to him the Tithes of another man, as to the 
validity of the Grant. 

25. Diſpoſal of Seats in the Body of a Church belongs of common right 
ro the Ordinary of the Dioceſe, 

26. In, what refet a man inhabiting in one Pariſh, ſhalt be charged: 
rowards the Reparation of the Church of another, whore he hath 
Land, and in what reſpefts not ſo. 


- 27; Rates for Reparation of Churches are cognizable onely- in the-Ec- 


cleſiaſtical Court z. and. no. Prohibition, notwirhſtandiug any. inc- 
quality mn I | of Euſ bſcherred 

28. Repairers of a Chapel of Eaſe, not di ed- thereby of Repara+ 
tions of the Mother-Church, p PEIIS 

29. Land in a Pariſh not to be rated for the Ornaments of a Church. 
That Rate to br according to the perſonal Eſtate. 

30. In what caſe « Prohibition lies to a Suit for Reparations of  a- 
Chuych;, not ſo, as to a Rate made by the major part of the Pariſhi+ 
oners for the Ornaments of the Church. 

31. The Bounds of a Pariſh not triable in the Eccleſiaſtical - Court; 
though the difference be between two Spiritual per ſons. , 

32. Prohibition, where a Vicar ſued the Parſon impropriate for Das+ 
mages, for cutting down the Trees growing in the Church-yard. 

33. Preſcription of repairing a Chapel. of Eaſe, no diſcharge from re- 
pairing the Mother-Church. 

34+ The charge of repairing a Chnrch refers \to Land; of providing- 
Ornaments of the Church, to the perſonal Eſtate ;, and how to.be ap+ 
portioned between Landlord and Tenant. 

25- Allion of. Treſpaſs lies for the Heir of ſuch; whoſe Coat- Armoy, 
or Monument in Church or Church-yard, # by any defaced or demo- 
liſhed, be it by the Parſon, the Ordinary, or by any other, 

26. ACaſe in Law touching a diſturbance of ſitting in certain Soats- 
iu 4 Chancel of a Churcht 


37. Cer-- 


Of Churches, Chapels, ; 


: 39% Cerrain Caſts in Lam touching ftrilgng im «'Chbierth and Church- 
yard, and drawing a weaphh in the ſame. FROST 
38. The difference taken berween having. a Seat tn the Iſle of a Church, 
and a = in the Body of the Charch. 
9: A Prohibition dtneed ona Preſcription of nor Reparring 4 Mo- 
ther-Chayeh, in regard ſuch Preſcription 1s merely Spiritual. 
40. The Eccleſiaſtical Court mor td inrermeddle\mth-the Precinits of 
Pariſh-Churches, | 
41. Towards Church: Reparation, all Lands within the Pariſh, a 
well of Foreigners as Pariſhioners, are ratably liable. 
42. Controverſies touching Seats in Churches, \dettrminable in the 
Spirnual, not Temporal Courts ; In what Cafes the Common Lan 
bath took copnizance thereof. | 


(1.) _y HURCH [Fecleſis] 251n7iz, from the old word xs, 
h.e. 7: 189, Or rather mys 74 dnrgaciv, he. evecare, 
being an Aſſembly of men gathered out of all Mankind ; or eve- 
carr per Evangelinm ;, or from the Hebrew [| Cahal ] h. e. Congre- 
gatio;, the true viſible Church being a-Congregation of Faithfull 
men; in which che pure Word of God 'is preached, and ths. Sacya- 
ments duly miniſtred according; to Chriſs Inſtitution, it all things 
neceſſary to the ſame. This in a Theological ſenſe; but the word 
[Chxrch] in a Leeal ſenſe, as here chiefly intended, differs from 
the former as far as Dead Walls do from Living Saints; there being 
no more here deſigned to be touch'd at; than what refers rather to 
the place than to the perſons. + hurches are of three ſorts, Cathe- 
dra}, Collegiate, Parochial. The Bi is the Incumbent of the 
firſt :- Priors and Abbats were, and Heads of Colleges are, Incum- 
bents of the ſecond : and Parſons of the third z commonly called a 
Reftory, being either a Parfonage or a Vicarage. And that either 

(1.) Ratione dotationis. (2.) Fundationts. (3.) Funds, 
(2.) The Emperour 7uftinian decreed, That the Lands of the 
Church ſhould not be ſold, alienated-or exchanged unleſs it were to 
the Prince's houſe or to or with another like religious place, and 
that in equal Goodneſs and quantity, or that it were for the redemp- 
* Auth. Coll, tion of Captives ®, But by the Srarure of primo Jac. the Poſleſ- 
2, & 9. and fions of the Church are protected from alienation or diminution 
Coll. s.. in all reſpects, and ſo as that they may remain and continge accor- 
ding to the true intent of their Foundation, to their Succeſſours for 

x Jac. c, 3. Ver, to the uſes and purpoſes thereia limited». 

(3 ) By the Common Law, the Church and Church-yard are 
it ſeems the Soy! and Freehold of the Parſon; but the uſe of the 
Body of the Church, and the Repairs and Maintenance thereof is 
common £0 all the Pariſhioners; albeit the diſpoſal of the Pews 
in 


— — 
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__ - and\Chunch-yards. 


ſufficient ground of a Prohibiiion ; for though the Church and 
Church-yard be in the Law the Soyl and Freehold of the Parſon, yet 
the uſe of the Body of the Church, and the repair and maintenance 
thereof is common to all the Pariſhioners. And for avoiding of 
confuſiop, diſtribution and dispoſing of Scats and charges of Re- 
pair belong to the Ordinary, and therefore no man can challenge a 
PR Seat without a ſpecial reaſon. But if ic had been Pteſcri- 
d, That Sir Bernard Whetſton, &c, had uſed time out of mind at 
their own coſts to maintain«that Pew, and had therefore had the ſole 
uſe thereof, the Preſcription might have ſtood and been warrant 
for a Prohibition, though the Pew were in the Body of the Church. 
And ſo it is in the like caſe of an Ifle. or Chapel adjoyning to the 
Body of the Church upon the ſame-difference, whether it hath been « Caſe Burk: 
maintained by the whole. Pariſh, or by ſome particular perſons, like 6 verſ. Baily, 


unto the Reaſons of a Chapel of Eaſe <. | Hob. Rep. 
(4) Touching the Reparation of Churches, it hath been ruled, rang 


That he who. hath Land in a Pariſh, though he doth nor inhabit z,,;, {- ;e, 
there , ſhall yet be chargeable to the Reparation of the Pariſh- Theodorum 
Church, but not to the buying of the Ornaments of that Church; Cantuarien- 
for that ſhall be levied of the Goods of the Pariſhioners, and not ar 5663+ 
of their Lands, by Sir Hen, Yelverton, and ſaid to be (a formerly + matron 
adjudged 4, And it hath been holden, That if two Churches Paro- refprgenf, 
chial be united, the Reparation ſhall be ſeveral as before,.*. And * Mich. rg 
although the Lord of a Manour may preſcribe to a certain Seat or J-<-Ror1751.. 
Pew in the Church, by having time out of mind. maintained, and <7 —gamny 
repair*d the ſame at the proper coſts of himſelf and Anceſtours,; yet 4pm. © 
as to the Common Seats of the Church it is otherwiſe in ceſpect of Winch. Rep.- 
the Common Pariſhioners :- 4s in the Caſe of Harrs againſt ſe» © The Pariſh. 
man, againſt whom Harris had procured a Prohibition , Wiſemen wo ps 
having Libelled in the Eccleſiaſtical Court againſt him-for 2 Seat in j;e. g,,m;ge. 
the Church, which did belong to his Houle ; and: it-was ſaid by Chapel. Hob. 
Hobart-arid Winch onely preſent, That a:man,;ora Lord of a;Ma- Rep. 

nouyr 
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nor, who had. an Iſle or a Seat in the Church, te. andhe ſued for 
that in the Spiritual Court, he ſhall haye a Prohibition ; but nox 
every common Pariſhioner for every common Seat : yet in that 


* Caſe Harris-caſe a Superſedeas was granted to ſtay the Prohibition f. It hath 
werſ.Wiſeman. 21{q been held, that the Grant of a Seat in a Church to one and his 


'Winch.-Kep. 


7 Paſch. 16 
Jac. B. R. 
'Brabin and 
Wradum's 
'Caſc, Poph. 
Rep. 


Heirs'is not good; for the Caſe of Brabin and Tradum was, That 
the Chvrch-wardens of D. had uſed time out of mind to. diſpoſe 
and order all the Seats of the Church, whereupon they diſpoſed of 
a-Seat to one, and the Ordinary grand the {ame Seat to another 
and his Heirs, and excommunicated all others, who afterwards 
fhould ſit in the Seat, and a Prohibition was prayed and granted, for 
this Grant of a Seat to-one and his Heirs is not good, for the Seat 
doth not belong to the Perſon but to the Houſe, for otherwiſe when 
the perſon goes out of Town to dwell in another place, yet he ſhall 
retain the Seat, which is no reaſon, and alſo it is no reaſon to ex- 
communicate all others that ſhould ſit there, for ſuch great puniſh- 
ments1ſhould not be impoſed upon ſuch ſmall Offenders, an Excom- 
munication being Traditio diabolica 8. 

(5.) In the Caſe of Day againſt Beddingron and others, npon a 
Croſs-bill between the parties, for pulling down of painted Glaſs, 
Pi&tures and Arms, in a Window in an Wle of a Chapel in the Pa- 
riſh of Wellington in Somerſet, theſe points in the Caſe were reſol- 
ved: (1.) 1f an Inhabitant there and his Anceſtours time out of 
mind, &c. have uſed to repair an Iſle in a Churcly and to ſit there 
with his Family, &c. and to- bury there, that makes that Iſle pro- 
per and peculiar for his Family ; otherwiſe if he had not uſed to 
Tegair it at his own coſts, but with the charge of the Pariſh; then 
the Ordinary may appoint who ſhall ſit there from time to time, not- 
withſtanding a uſe to ſit there, onely, tothe contrary. (2.) If any 
ſuperſtitious PiCtures are in a Window of a Church, or Ifle, ec. 
it is not lawfull for any to break them, &c. without Licenſe of 
the Ordinary; and if any does to the contrary, he ſhall bind him to 
his good Behaviour. And ſo it was in Prickerr*s Caſe. (3.) That 
the Ordinary or Church-warden cannot licenſe a Pariſhioner to 
bury within the Church : But it ought to be licenſed by the Parſon 
for the Franktenement is in him onely, (4.) If Coats of Arms are 
put in a Window, or upon a Monument in the Church or Church- 
yard, they may not be broken by the Ordinary, Parſon or Church- 
wardens or any other; for the Heir ſhall have his Ation apon the 
Caſe for that, 9 Ed. 4. 14. for they belong to him, 30 Ed. 3. g. bc. 
(5.) If one be aſſaulted in the Church, or within a Church-yard 
he may not beat the other, or draw a Weapon (although ir be in his 
own defence) there; for it is a ſanCtified place, and he may be pu- 
nilhod for that by 2 Ed.6. Ando if in any of the King's Courts, 

or 
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or within view of the Courts of Juſtice; becauſe a Force in that 

caſe is not juſtifiable, though in his own defence *. » Caſe Day 
(6.) For the penalty of ſtriking or drawing a weapon in the vri-Botding- 

Church or Church yard. 7/54. Stat. 5 Ed. 6. cap. 4. whereby it io Ns 

enacted, That if 2ny perſon ſhall. by words onely quarrel, chide or gep, 

brawl in any Church or Church-yard, it ſhall be lawfull for the Or- 

dinary of the place, upon proot by two Witneſſes, to ſuſpend the 

Lay-Offender ab ingreſs Eccleſie, and the Clerk-Offender from the 

miniſtration of his Office, for ſuch time as to the ſaid Ordinary 

ſhall ſeem meet : And ifany one ſhall ſmire or lay violent hands up- co, ti. 5. &@. 

on another in any Church or Church-yard, in that caſe :pſo fa#o 26. b. Green's 

the Offender ſhall be deemed Excommunicate. But and if any per- Gale. 1»r.Leg. 

ſon ſhall malitiouſly ſtrike another with any weapon in any Church 7 cons 

or Church-yard ; or to the intent of ſtriking another with the ſame, {ape 

ſhall but draw a weapon in any Church or Church yard; the Of- du noxian fa- 

fender being thereof duly convitted, ſhall loſe one of his Ears, if <0. 

he hath any, or in one of his Cheeks with a hot Iron be burnt and PV 23E- 

mark'd with the Letter F. in caſe he hath no Ears, and beſides ſhall 5"? © 

ſtand ipſo fafFo Excommunicated i, Upon this Statute there was ! Sear. ; Ed. 

an Inditment _ + of Colmley and_Fohn Col of Huxton 6. c. 4. 

in- the' County of Mddleſex , for that they Inſulrum fecerunt upon 

Jobn Higham Dr. of Phyſick, in Eccleſia de Shoreditch preditts ; 

Et preditt, Joh. Higham ad tunc, &c. ibidem in Eccleſia preditt, de 

Shoreditch, verberaverunt, vulneraverunt, & male traftaverunt con- 

tra formam Statuts, &-c. Upon this the Grand Jury find Bills vera 

quoad Faſper Colmley, and Ignoramus for Fohn Colmley ;, And there- 

upon he appeared and pleaded Nor guilty, and found againſt him. 

Rolls now moved in an Arreſt of Jadgrnent, That the Indict- 

ment was not good, being Fecerwunt, whereas it is found onely Bill 

vera againſt one. Sed non allecatur, becauſe it was exhibited againſt 

Two, and it is but falſe Latin. Secondly, becauſe the Inditment 

1s contra formam Statnts, and this Offence is not puniſhable by the 

Statute, unleſs that he ſmote with a weapon, or drew a weapon in 

the Church or Church-yard , or drew a weapon to that intent, 

which is not mentioned in the Indiftment : And by the Second 

clanſe in the Statute, For ſmiting or laying violent hands it is Ex- 

communication ipſo fato: and it is not mentioned here how he 

ſtruck, and thereof the Juſtices doubted. But Fones ſaid, That the 

Indictment is good for Battery at the Common Law. But all the 

other Juſtices were againſt him therein; for the Indiftment con- 

cluding contra forman Statuti, it cannot be good as for an offence 

at the Common Law. But afterwards 'another Exception was ta- 

ken by Grimſton . becauſe the Offence was alledged to be done in 

the Church of Shoredicch aforeſaid , and Shoreditch was not named 

Ge before : 
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| Carleton 

verſ. Hutton. 
Noy Rep. & 
Latch. Rep. 


before: And upon view of the Indictment, it appearing to be 
all the Court held, that: the-Inditment. was void : And Gels 
cauſe the Defendant was diſcharged *, * -In the Eccleſiaſtical Laws 
of Ina, King of the Weſt-Saxons, cap. 6, Qui in Templo pugna- 
verit, 120 Solidis noxiam Sarcito. Ibid. Aliud exemp. Cap. 6, $i qui; 
in Eccleſia pugnet, centum vigints Sol. emendet, &c. [& alios 60 e. 
wendet pro vita.) Alſo among the Eccleſiaſtical Laws of Hoel Dhy 
King of Wales, 1.10. De pugna que in Cameterio agitur, 14 Librs 
ſunt reddende. © Likewiſe in 1. 1. LL, Eccleſ. Edovardi Sen. R, An. 
glie, & Gathurni R. Danorum in Eajr- Anglia. Hoc primo decreve. 
rThnt , ut Eccleſie = intra ſues parietes inviolate ſervetur. And in 
cap. 2, & 3+ LL. Eccl. Canuts Regis, walde rettum eſt, ut Eccleſia pax 
intra parietes ſuos ſemper inconvuulſa permaneat ; quicunque eam perfre. 
gerit, de vita & ommbus in miſericordia Regis & Et fs quis pacem 
Eccleſia Dei wiolabit, ut intra parietes ejus homicidium, hoc inemendss 
bile fit, & c. niſs Rex ei vitam concedat. . 

(7.) Where Preſcription is alledged for Right to a Seat in a 
Church, or for Priority in that Seat, the Common Law hath took 
cognizance thereof, as in the caſe of Carleton againſt Hutton, where 
C. claimed the upper place in a Seat in the Church, and #. diſturb'd 
him in a violent manner; and the Biſhop of the Dioceſe ſent an ln- 
hibition to C. untill the matter were determined before him. And by 
the Court a Prohibition was awarded ; becauſe it does not belong 


( 4 Reported) to the Spiritual Court : And as well the Priority in the 


Seat, as the Scat it ſelf may be claimed by Preſcription : and an 
Action vpon the Caſe lies for it at Common Law, Ye. Litt. 121, 
122 |, "The Ordinary hath in him the right, of diſtribution of the 
Seats in a Church, yet ſo as that preſcription ſhall take place, whe- 
ther it refers to the right of any particular Pariſhioner, or to the 
power of the Church-wardens. The Caſe was, G brought an AQti- 
on of Treſpaſs for the- breaking of his Seat in the Church, and 
cutting of the Timber in ſmall pieces, and carrying them away, Oc, 
The Defendant pleads in Bar, That they were the Church- wardens: 
and that the Plaintiff bad. erected that Seat without the Licenſe of 
the Ordinary, and it was an hindrance to the Pariſhioners, .&c. 
and that they as Chyrch-wardens the ſaid Seat, &c. the which is the 
fame Treſpaſs. The Plaintiff demurs, and Judgment for him : For 
admitting that the Church-wardens may remove a Seat in the Church 
at their pleaſure, yet they cannot cut the Timber of the Pew, And 


' thereupon they confeſſed the Treſpaſs. Ye. 6 E. 4.7. 59 E. 4 14 


= Caſe W. 
Grlſon verl. 


8E.4.6. 18 E, 4. 18. 21H. 7.21. 12H. 7.27. 11 H. 4. 12”, 
Where there is a Parſon Impropriate, he hath the beſt right to the 


Wright & ali- chief Scat in the Chancel, as was reſolved in Sir William Hal's 


05. Noy Rep. 


Caſe againſt Ellis, where E, Farmor of a Rectory Impropriate Libels 
i 
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and Church: yards. 
in the Eccleſiaſtical Court pro Sedile in dextra parte Cancelle , an 
in his Additional Libel he Libels, pro loco mw principally = Tr. 7 Jac. 
dextra parte Cancellse. The Defendant there ſurmizes to have a Pro- © *- Sir 
hibition, Quod eft antiqua Parochia & antiqua Cancells : and that "o —_ _ 
he is ſeized of an ancient Meſſuage in that, Pariſh, and that he and *Co. Inſt. 
all thoſe, &c. have uſed to fit in dextra parte Cancelle predift. to 30 14- Brie. 
hear, &c. And it was Reſolved by the Court, that of common '*27- Dyer, 
right, the Parſon Impropriate, and per Conſequenz, his Farmor ought —__— ow 
to have the chief Seat in the Chancel , becaule he ought to repair it : 264. ya al 
But by Preſcription another Pariſhioner may have ir. But in this P- 95- X 
caſe a Conſultation was awarded, with a quoad, &c becauſe the Lj-25 At 19. 
bel and the Additional that now is all one, is pr#/primo loco, &c. and p 325.5 5: 
the ſurmiſe is onely pro Sedile in dextra parte, and not pro loco pri- G_ - 
mo in it *. : .  cas-Dakr. ju, 
(8.) The Church in conſtruftion of Law, is Domus manſionalu; <58-By the 
Omnipotentis Dei, and therefore it is Burglary for a man to break E<dctuſtical 
and enter a Church in the night, of intent tofſteal, &c.®. And rnnelg 
ſacred is the Church or Church yard reputed in Law, that Eccleſia- rar vet 5 
ſtical perſons, whilſt they are doing any Divine Service in either of Stquir rei ca- 
them, or in any other place dedicated to God, may not be Arre- P's rews 
ſted P, Yea anciently the Church and Church-yard was a SanCtua- —_— 
ry, and the foundation of Abjuration; for whoever was not capable r« — E 
of this Sanftuary, could not have the benefit of Abjuration;z and * 8 E. 2. cor. 
therefore he that committed Sacrilege could not abjure, becauſe he 42® 5? 94s 
could not take the Privilege of Sanfturary 9.. This Abjuration was,%,, "1c 
when one having committed Felony, fled for ſafeguard of his life to x dar 
the Sanftuary of a Church or Church-yard , and there before the g/at, vitam 
Coroner of that place within 4o days confeſſed the Felony, and took *bcat- In a- 
an Oath for his perpetual Baniſhment out of the Realminto a Foreign No lanemple. 
(not Infidel) Countrey, chuſing rather perdere Patriam quam Vitam *, pp -——_ 
But this Abjuration founded upon the Privilege of Santtuary is whol-" Cuſt. "4 
ly abrogated and taken away by an ACt made 2 1 Fac. Reg- whereby it Norm. C. 24- 
is Enacted, That na SanQtuary or privilege of Saattuary ſhould be £#: 1ncer 
admitted or allowed in any caſe*. And here Note, That-this kind $6 - 
of Abjuration hath no relation to thar of Recuſants by force of the Cant, fo. 
Stat. of 3 5 Eliz. cap: 1. becauſe ſuch Abjuration hath' no dependency 49s: c: 3. & 
upon any Ny e Bit a - cyt meh in relation a 
elonies, Sacrilege excepted, (no Abjuration or Sanftuary being'c ,, 5.- ; 
allowed in' caſes of Treaſon or Petit Treaſon) the Law wes fo fs « 
vourable for the Preſeryation of Sanftary in'the Church or ChurCh- ance of Sta- 
yard, That if a Priſoner for Felony had before his attainder or con- 7-5 &c- Co. 
viction eſcapec and taken SanCtuary, and being purſaetl by his Kee- 2 bi 
pers or others , were brought back again to Priſon, he might yiq, arr 
vpon his Arraignment have a the ſame, 'and ſhould have 45j.0 Sar#. 
Ss 2 been 
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been reſtored again to. the Sanftyary of the Church or Church- 


Y Lib. Int. yard ”. 
$32-b.Sand, i (9.) The defacing of Tombs, Sepulchres or Monuments ereQed 
ung e5 E in any Church, Chancel, Common Chapel or Church-yard, is (it 
Buck, 7; 3,. ſeems) puniſhable by. the Common Law.; and for which the Exec. 
wel”s Caſe, tours or Builders thereof during their lives, and after their deceaſe 
Co. Inſt. p.3- their Heirs ſhall have the ACtion ". But the Erefting thereof 
CE 00s ought not to' be the hindrance of Diyine Service. And albeit 
Fi, Lady F the Freehold of the Church is in the Parſon, yet if the Lord of 
Wiche's Cafe, Manour, or any other that hath an Houſe wichin the Town- or Pa- 
& Mich. 10 riſh, and he and all thoſe whoſe Eſtate he hath in the Manſion- 
Jac. C.B. houſe-of the Manour, or other Houſe, hath had a Seat in an Ifle 
oben of the. Church, for him and his Family onely, and have repaired it 
par. 3. ca.99. at his own proper charges, it ſhall be intended that ſome of his 
Aiodatur,ſi Anceſtours, or of the parties whoſe Eſtate he hath, did build and 
q4is armain exeft that Ifle for him and his Family onely ; and therefore if the 
Fs eta Ordinary endeavour to remove him, or place any other there, a 
abrafit, tc. Prohibition (as was reſolved in Corven's Caſe) will lie*. Ir hath 
Caflanz Con- alſo been farther Reſolyed , That if any man hath a Houſe in a 
Cll. 29, Town or Pariſh, and that he and thoſe whoſe Eſtate he hath in the 
mg nn Houſe, hath had time out of mind a certain Pew or Seat in the 
iveer Corzes Church, maintained by him and them, the Ordinary may not re- 
& Pym, move him (for Preſcription, according to Sir Ed. Coke, maketh Cer- 
tainty, the Mother of Quietneſs) otherwiſe a Prohibition will alſo 
YeH.7.12.4. liein the caſe Y, But where there is no Preſcription, there the Or. 
per Ha} ac- Qjnary for avoiding of contention in the Church, may place the 
_— -—_ Pariſhioners in the Church or publick Chapel according to their 
Stel. inter Qualities and degrees*. And until the Biſhop hath conſecrated or 
Huſj and dedicated Churches or publick Chapels new ereCted, the Law doth 
Layton.Reſol. not take knowledge of them qua tales ; for which reaſon it is, That 
Of -#+ ws * a Church or not a Church; a Chapel or not a Chapel, is tried or 
3- cap. < ' certified by the Biſhop *. , : 
*3H.7.12.4 (10.) Touching the Reparation of Churches, the cognizance 
acc, 12 H. 2. thereof ,appertains to the Eccleſiaſtical Court, as was agreed by 
a per Hulp. the Court in Buck's Caſe againſt Amcorrs, where in a Prohibition 
«3 Pay + the- Defendant ſaid, That 1n Hornechurch in Eſſex are Chapels of 
37 Eaſe ,' viz. Rumford jand Haveringe Chapels, and that they of 
Haveringe have uſed time out of mind, &c. to contribute to' the 
Reparatizon of Kumford : and that in the time of FX. 4. virtate Li- 
terar. Patent. & coicurrentibus 11, &c. And Rumford was pulled 
down, and erected_in a more convenient place withia this precinct 
and circuit, viz. twenty eight foot longer and fifteen foot broa- 
der. Noy, that it does not lie. (1.), Virente Literar. Patent. 10 ge- 


neral is not-good. But, the Patent ought to have been ſhewn #7 Fry 
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verba, or produc'd in Court; by which the Court might judge : For 
2 new Church cannot be erefted without Letters Patents, becauſe 
it is-a Sanftuary, Ve. 5 E. 3.26. 1 H.7. 25. & 22 E.4. the Lord 
Liſle's Cale, G) The Preſcription is gone, by the ereCting in 
another place, and longer, &c. as aforeſaid, ve. 4. Rep. P.6. And 
that ſhall be taken ſtridt, Perkins 761. 7 E. 4.27. 10E. 3. 23. But 
the Court was on the contrary, becauſe it is pro bono publico, and 
in ſuch a caſe a Pleader, by Concurrentibus 55, is good. As in an 
Union, 11 H. 7.8. And that the cognizance for Reparation of the 
Church, appertairs to the Spiritual Court; and it is not like the 
Caſe of a Tenure, 4. Rep. 86. becauſe the Tenant by that is put to a 
greater charge, and no profit or benefit accrues to the Tenant, as it 
does to the Pariſhioner. And Eafter Term enfuing, a Conſultation 


was granted by the Court Þ, He that hath the Impropriation of « ,;1 
a Rettory or Parſonage, ought to repair the Chancel, and ſo he s. s. 
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ought to contribute to the reparation of the Church, if he hath any againſt Am- 
Land in that Village. Afich. 18 Fac. B. R. Serjeant Davies Caſe. Roll, 11% Ny 


Rep. par. 2. 

As The Church-wardens of Denford, an Ancient Church in 
the County of Northampton, ſue the Inhabitants of Kingftead in 
the ſame Pariſh, where there was a Chapel of Eaſe, for Contri- 
bution to repair the Church of Denford. And they pray a Prohi- 
bition upon ſuggeſtion, That time out of mind, &c. they have u- 
ſed to repairtheir own Chapel, and onely a part of the Wall of the 
Church-yard of the ſaid Church of Denford. And it ſeemed by the 
better opinion of the Court, that it was not good. For their Eaſe 
ſhall not be a diſeaſe to the reſt of the Pariſhioners. For Popham 
ſaid , That the Aſſent is not requiſite to build'a Chapel of Eaſe, 
and then the Ordinary and the Parſon cannot charge the Pariſhio- 
ners with greater Charge. By Yelverton, That the Parſon ought 
to repair the Wall of the Church- yard. But by Fenner, the Pari- 
ſhioners in the Spiritual Court ſhall be compelled to doe it, although 
that the Frank-tenement be in the Parſon. Telverton. objefted; and 
by Kemp Secondary, that the Pariſhioners of repair. the 
Wall of the Church-yard. Yet now it was ordered; that Prohibi- 
tion ſhall be granted, and the Defendants if they pleaſe may de- 
murr upon it. Note alfo B, 5. Fac. B. R. a Derbyſhire Caſe, where 
a Prohibition in ſuch caſe was denied <, 


P* 


alc. 4 fas 


(12.) Two Church-wardens ſue S. for Reparation of the Church Eliz. The 
according to the Tax aſleſt. S. pleads he always offered to pay. By Ehurch-war- 
which the Sentence in the Eccleſiaſtical Court paſſed againſt them. (a Care” 


Then they Appeal, and Sentence is repealed, and 151. colts given's,, je, 


to them, and they fue for that 15 /. in the Eccleſiaſtical Court. F. 
pleads-a Releaſe of one of the Church-wardens. Ard-in a Prohi- 
bition 
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vs Gore verl. 
Stak. 
Noy Rep. 


wardens of 
Hobleton. 


ver. Kirton. 
Roll, Rep 


Cro, Pars I+ 


bition it ſeem'd to the three Juſtices, That that Releaſe is a Bar a- 


- gainſt the other, and that if it be diſallowed in the Spiritual Court, 


by the Court it was ſaid a Prohibition ſhall lie. 7 Fac. B. R. ror. $5 2, 
A Conſultation in ſuch caſe was granted, for the Chvrch-wardens 
in ſuch a Caſe area Corporation for the benefit, but not for the pre- 
judice of the Pariſh. 13 #. 7.9. 11 H, 4. 12. And they ſhall reco- 
ver the Coſts to the uſe of the Church, and the Releaſe ſhall be well 
enough determined there where the Suit was commenced 4, 

(13.) In HeaPs Caſe againſt the Church-wardens of Hobletor, it 
was agreed by the Court, That for a Tax aſſeſt for the Reparation 
of a Church a Rate made perpetuis duratura temporibu,, It is not 
good to. bind the Inheritance ;z bur yet it is good by way of direc- 


* Caſe Heal's tion , how and how much ſhall be levied as need requires ©. And 
verſ. Church- in Chamber's Caſe a Prohibition was awarded to the: Court of 


the Biſhop of Oxford; for that , that Chambers was ſued there for 
2 perpetual charge impoſed upon his Land, for the Reparation of 
the Church. For by the Court, an Inheritance cannot be char- 
ged with that f. 

In another Caſe one that was ſued in the Eccleſiaſtical Court for 
Rates to reparation of the Church, alledged that they had over- 
valued his Land, Rating them at the value of 100 l. per annum , 
they being worth but 601. (2.) He alledged a Cuſtome in the Pa- 
riſh, that they ought to be rated not according to the value of their 
Farms and Houſes, but onely according to the value of their Sheep- 
walks; on that matter he prayed a Prohibition. As to the firſt, all 
the Court (except Whitlock) Reſolved, that it is not material, be- 
cauſe the Rates ought to follow the value of the Land, and for that 
the valuing of the Land properly bolongs to them. As to the ſe- 
cond, Noy moved, That although the Principal be a thing Spiritu- 
al, yet it is now mixt with a Cuſtome, as in the Caſe de modo deci- 


Mich. 22 Ja. mand the Eccleſiaſtical Court is ouſted of his Juriſdiction. Hough- 
B.R. Holland zo Juſtice, It ſeems ſo as to other things; but the Church being 


the Honſe of God, is more to be regarded, and a cuſtome in pre- 
judice to the Reparations of the Church, is void ; for of common 
Right the Houſe and all Lands are chargeable to the Reparations. 
And the Court commanded him to make a Suggeſtion of the Cu- 
ſtome, omitting the value, and then they would conſider, whe- 
ther a Prohibition ſhould go or no. 

In Stevenſon's Caſe it was. reſolved, that if one hath: Lands in 
one Town, and doth inhabit in another ; he ſhall be compelled 
to be contributary 'to the Reparation of the Pariſh-Church where 
the Lands are. [0 

( 14.) Note, by Coke Chief Juſtice, That the keeping of a 
Church-Book for the Age of thoſe that ſhould be Born a. 
ne 
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ned in the Pariſh, began in the Thirtieth year of Henry the Eighth, 

by the 1nſtigation of the Lord Cromwell 8. F e Thrwhite 
(15) Chapel, Capella, of the French [Chapeliee, that is, edicula.? ver. Kmaſten. 

Of this there ſeems to be three ſorts; the one ſuch as adjoins to the Vid-Noy Rep. 

Church, as parcel of the ſame built by perſons of honour, a iþ;. P5618 

dem Familiaria Sepulchra ſibi conſtituant ;, Another, that which is ſe- 

parate from the Mother-Church in a Pariſh of a large extent, built 

tor the better eaſe apd convenience of ſuch Pariſhioners whoſe habi- 

tations are remote and far diſtant from the Pariſh-Church , and 

thence vulgarly called a Chapel of Eaſe, being ſerved by ſome infe- 

riour Curate at the Charge either of the Reftor, or of ſuch as for 

whoſe convenience it is, according to the cuſtome or compoſition. 

A Chapel of Eaſe is where there is a Parochial Church in the ſame 

Pariſh; wherein the Sacraments are adminiſtred, and not in the Cha- 

pel. 8 #4. 6. 32, which appertains to the Parochial Ghurch, and 

the Parſon thereof. 1b;4. And a Parochial Church cannot be a Cha- 

pel, 8 4.6.37. The Third is that which is called a Free-Chapel, 

which in point of Maintenance and Endowment, as alſo in reſpect of 

exemption from the Ordinaries juriſdition, ſeems to differ from 

both the former, and hath perpetual Maintenance towards the up- 

holding thereof, by a charitable endowment thereof, without the 

Charge of the Reftor or Pariſh ®. So that a Free-Chapel or Libera » 45 H.8.c.4- 

Capella is, according to the opinion of ſome, no other than a Cha- 1 Ed. 6.c.14, 

pel founded within ſome Parochial Precincts for Divine Service, by 7 'b* King 

the bounty of ſome well diſpoſed perſon (over and above the Mo- en wo 

ther-Church) to which it was at the Pariſhioners choice or liberty ke oughe 1 be 

(for whoſe convenience it was erected) to repair or not, and en- put into poſſe/- 

dowed with Maintenance by the Founder, and therefore called Free. //9" % the 

Notwithſtanding which others are of opinion, and that more pro- ? <4 'Y 

bable, That theſe onely are Free-Chapels, which are of the Foun- and = 

dation of Kings, and by them exempted from the juriſdition of the verb.Preſene- 

Ordinary; but the King may alſo licenſe a Subject to Found ſuch a ment, lit. B, 

Chapel, and by his Charter exempt it from the Vilitation of the P*# 355. 

Ordinary ; in reſpect of which exemption, and from the juriſdicti- ,  . 

on of the Dioceſan, it appears by the Regsſtcr of Writs to be called end of 

Free', H. 8E.3. B. R. Rot. 97. Epiſcopu Exon. Attachiat. ad re- ,,, ' * 40s 

ſpondendum Domino Regi quare exerceret Turiſdittionem in Capella Regia * Ibid. og F. 

Sante Buriane in Cornub. &c.*., The King himſelf viſits his Free 17 E. 1. Kor. 

Chapels and Hoſpitals, and not the Ordinary !. The Lord Chan- 77: B. R. 

cellour executes it for the King. Theſe Chapels were all of them, proxies 4” 1. 

together with Chantries given to the King ®: Of this kind is the E. 3.85. F. 

Free Chapel of St. Martin le Grand ®. The Canoniſts are not a- N-B. 42. 

greed touching the derivation of this word ; ſome take it (4 c&- " ! £56 


piendo Laicos,) others (4 Capra,) becauſe they conceive that they by nies 


reſemble 


- 
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reſemble thoſe Cottages which were wont to be covered over with 
Goat-skins. Others (4 cappe Divi Martini.) Others (e Chap- 
* Rebuff. de pellee, Gallic.) 9. | : 
pacif: poſſeſs (16.) 1n the Pariſh of Afon (in the County of Warwick) which 
nv 104: ***- hath. Pariſh Church, is a certain Chapel of Eaſe, called Caftle- 
6 9, Birmidge Chapel, and a certain Precin& called Caftle-Birmidge, the 

lib. 15. C. 29» age . 3 
7Z Andreas deInhabitants thereof reſort to the ſaid Chapel, and there Marry, 
benef. c. 11. Chriſten and receive the Sacraments; there axe alſo Church. war- 
aw 10. Aens, and the Inhabitants-have a Perambulation there of it ſelf, 
notwithſtanding all which, when -it came in debate, whether the 
Pariſhioners of the Chapel '( the Pariſh-Church of Afor being in 
decay ) might be taxed towards the Reparation thereof, they ob- 
tained a Prohibition on a Surmize , which not appearing to be 
true, a Conſulration was awarded; yet in that caſe it was held, that 
if two Churches Parochial be united, the Reparation ſhall be ſeve- 
ral as before- And that a Chapel of Exſe is part of the Pariſh, & 
de communi jure liable to reparations of the Pariſh Church; that 
fuch as:have a Chapel of Eaſe may reſort to the Pariſh Church ; if 
they fo pleaſe; and that the Parſon. of the Pariſh Church may Of- 
” Caſe Aſton ficiate at the Chapel of Eaſe if he will?. 
By iſh oe . (17.) The Emperour 7»ſt#nian in the fifth Collation of his Noyel 
Chapel. #66. Conſtitutions, commonly called the Authenticks, emitted by him af- 
Rep. ter the Digeſt and the Code, hath ordained, that no man build aCha- 
pel in his houſe without the leave of the Biſhop, and before he conſe- 
crate the place by prayer, and ſet up the Crols there, and make pro- 
ceſſion in the place; and that before he build it, he allot out Lands 
neceſſary for the maintenance of the ſame, and thoſe that ſhall at- 
tend on God's Service in the place. In which Collation there 1s alſo 
that which ſeems to bear ſome conformity with the Ats of Unifor- 
mity, eſtabliſhed in this Realm againſt Seditious Conventicles ; For 
in that Collation it is likewiſe ordained by the ſaid Emperour, That 
the ſacred Myſterics or Miniſteries be not done in private Houſes, 
but be celebrated in publick places, leſt thereby things be done con- 
trary tothe Catholick and Apoſtolick Faith, unleſs they call to the 
celebrating of the ſame ſuch Clerks of whoſe Faith and Conformity 
there isno doubt made, or thoſe who are thereunto deputed by the 
Biſhop. But Chapels and places to pray in every man may have in 
his own Houſe, it any thing be done to the contrary, the Houſe 
wherein theſe things are done, ſhall be confiſcate, and themſelves 

« Auth. Co, puniſhed at the diſcretion of the Prince 9. 

5. Vid. Ridl. (18.) A. the Father had all his life the chief place in a certain 
View, caP- 3+ Seat in the Church, and H. his Son likewiſe claimed the ſame, and 
Set. 6. par). > diſturb'd him-in a violent manner ; the-Archbiſhop of York, in 
whoſe Juriſdition-this was, grantcd an Inhibition againſt C. tull the 
matrer 


ond Church-yards. 


matter were determined before him, and excommunicated him for 
Diſobedience. C. claimed the place by Preſcription, and for that 
Reaſon prayed a Prohibition : And it was ſaid, That the Excom- 
munication was onely for his Contempt : And it is lawfull for the Bi- 
ſhop to grant ſuch an Inhibition for the peace of the Church. And 
Doderidge agreed, That if the Biſhop did inhibit any from making 
a Ciſturbance in the Church, ic was good, and therefore would not 
grant a Prohibition for well-doing. Crew & ones, &c. But here he 
had not done well. Dodcridge e contra. Then is was ſaid, That here 
the Biſhop had inhibited till the matter were determined before 
himſelf. And the whole Court agreed, That a Seat in a Church 
claimed by Preſcription, and the priority therein likewiſe claimed 
by Preſcription, is triable in this Court by an Ation upon the Caſe, 
and not in the Spiritual Court, And at laſt it was agreed by the 
parties, that #. ſhould remain in poſleſſion till the Matter were 


tried by Prohibition. And a Prohibtion was awarded in the Caſe”. « purror's 
Note, That a Prohibition may not be granted after a Conſulta- Cafe. Larch, 
tionf, And as it ſeems, by the Courle of Proceedings in the Rep- 


Court of the King's Bench, a Prohibition ſhall not be granted the 
laſt day of a Term, and ſuch a motion ought not then to be made; ;,,, 


but upon a motion there may be a Rule to ſtay proceedings till the Latch. Rep. 


next lerm *, 


(19.) It was moved in the King's Bench for a Prohibition to the #%: Rep- 


Eccleſiaſtical Court at Worgeſter, and ſhewed for cauſe (1.) That 
the Suit there was for Money, which by the aſlent of the greater 
part of the Pariſhioners of D. was aſleſſed-opon the Plaintiff for the 
Reparation, viz. for the Re-caſting of their Bells; the Truth is, 
That the charge was for making of new Bells, where there were 
Four before, whereby it appears that it is merely matter of curio- 
lity, and not of neceſſity, for which the Pariſhioners ſhall not be 
lia le to ſuch Taxations, and herein it was relied upon 44. 3: 19. 
op Fines, - (2.Y The party there is overcharged, of which the 

on Law ſhall judge. 3. The party hath alledged , that he 
and all thoſe who have an Eſtate in ſuch a Tenement, have uſed ro 
pay but Eleven ſhillings for any Reparation of the Church, But 
the Prohibition is denied ; and by . Doderidge 4n the Book of 44 
E. 3. there was a By-law in the caſe to diſtrain, which is a thing 
merely Temporal, for which the Prohibition was granted &, per 
Curiam ;, in this caſe the Aſſeſsment by the major part of the Pa+ 
riſhioners bind the party, albeit he aſſented not to it: And the. 
Court ſeemed to be of opinion, That the Cuſtome was not reaſo- 
nable, becauſe it laid a burthen upon the reſt of the Pariſh. Littleton 
of Council of the other ſide, Suppoſe the Church fall, ſhall he pay , 
but Eleygn ſhillings ? Whitlock, If the Church falls, the Pariſhioners | 

| Hh ” 
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» Mic, 2 Car, 8Te Ot bound to build it up again, which was not denied by Juſtice 
Poph. Rep. Fones ". 2208 | | 
Reparations. (20.) Roberts and others of E«ſt-Greemwich were cited in the 
Eccleſiaſtical Court to pay money that the Church-wardens had 
expended in Reparation of the Church ; and the inhabicants 
allcdged, that the Tax was made by the Church-wardens them. 
ſelves, withour calling the Freeholders, and alſo that the Moneys 
were expended in the Re-edifying Seats of the Churches, which 
bglong to their ſeveral houſes: And they never aſlented, that 
they ſhould be pulled down. And now the Allegation was nor al. 
lowed in the Eccleſiaſtical Court, but Sentence was given againſt 
them. And then they appealed to the Arches, where this Allega- 
tion was alſo rejefted; and for that he prayed a Prohibition : And 
the Court agreed, That the Tax cannot be made by the Church- 
wardens, but by the greater number of the Inhabitants it may, and 
a Prohibition was granted. But by Yelverton, if they be cited by 
Ex Officio, a Prohibition will not lie; for fo was it Ex inſinuatio 
Roberts and 2 ©. For the Wardens came and prayed a Citation, &c. But 
ethers in Hiet. by Richardſon, Harvey and Crook privately, a Prohibition will lie in 
ley's R*p. both caſes «, 
Seats In 4 (21.) E. libels in the Eccleſiaſtical Court againſt A. pretendi 
—_ that a Seat that the other claimed always in the Church, belo 
to his Houſe, and Sentence in that Court was given againſt EF, and 
Coſts pro falſo clamore. And he appealed to the Arches, and there 
when they were ready to affirm the Sentence, he prayed a Prohibi- 
tion. And it was moved by Davenport ,. that it may be granted: 
and he cited one Treſhem's Caſe 33 Eliz. where in fuch a caſe a Pro- 
hibition was granted after an Appeal. Richardſon, There is no 
cauſe for any Prohibition, but in reſpeCtt of the coſts. AMwrron faid 
it was a double vexation, and the party ſhall not have coſts for that. 
Hitcham ſaid, they came too late to have a Prohibition for the 
Coſts. Richardſon, that is not like to the Probat of a Will, where 
a thing may fall out triable at the Common Law. But there the 
Principal was tried at the Common Law; for they had ir as in right. 
Hutton, Seats in the generality are in the power of the Ordinary to 
diſpoſe ; it is the Preſcription.which makes that triable at the Com- 
mon Law; and if Preſcription be made there, and it be found, then 
he ſhall pay coſts. Richardſon, All Diſturbances appertain alſo to 
them; if it be not upon the Statute of 5 Ed. 6. Bur if a Title be 
* - made there by Preſcription, it is merely coram nor Judice; and if 
: if 4 be they cannot meddle with the Principal, -it is not reaſon that they 
Eecley Rep. ſhould tax Coſts, And a Prohibition was granted y. 
; (22.) H. Farmer of a Manour ; A. and other Church-wardens I- 


Aeparation of (22.) HE. Fan | 
of the Church. Het againſt him in the Eccleſiaſtical Covre for a Tax for the repars- 
c100 


and Chwrch-yards. 


tion of the Church. Henden moved for a Prohibition becauſe that 

firſt, the Libel was npon a Cuftome, That the Lands ſhoulg be 

charged for Reparations, which Cuſtomes onght to be tried at the 

Common Law. And ſecondly, Becauſe the cuſtome of that place 

is, that Houſes and arable Lands ſhonld onely be taxed for the 

rations of the Church, and Meadovy and Paſture ſhould be charged 

with other Taxes. But the whole Court on the contrary : Firſt, 

although chat a Libel is by a cuſtome, yes the other Lands ſhall be 

diſchargeable by the Common Law ; but the uſage is to alledge a 

cuſtome ; and alſo that Honſes are chargeable to the Reperytlons 

of the Church, as well as Land. And thirdly, That a caſtome 

to diſcharge ſome Lands is not good. Wherefore a Prohibitiort « yy, ,c 

was granted*. BR Andrew, 
Note, that where a man ſued in the Ecclefiaftical Conrt, pre- verſ. H#urron. 

ſcribing to have a Seat in 2 Church ratione Meſſnagii wherehhe in- #tlo) Rep. 


habitedz upon the morion of Serjeant Henden, a Prohibition was ,,7 o3P: 
granted, for it is a Temporal thing 2. "I == 


Note, By Coke Chiet- juſtice , That the keeping of a Chutch- Stark. 
Book oe as age of _ rw me be born and Chri iy _ Poſt Caſs 
the Pariſh, n in the 3oth year of Henry the Eighth : by the in- 77 bite ver. 
ſtigation of the Lord Cromwel Þ, TY ney Prxyol 

A man was indicted upon the Statute of Ed. 6. That in the Srribing # 
Church-yard, fuch a day, extraxit gladium againſt F. L. & ipſum the C 
percuſſit ; "and becauſe the Statute was, If any perſon malitionſly pe ard 
another ;, or " (het draw any pts with an intent to ſtrike any perſon: 

And the IndItment was quod extraxit , but does not fay ad percs- © Hart verſ. 
tiendum : And becanſe it is quod percaſſit without ſaying malitioſe , pn ofiih. 
the party was diſcharged upon Judgment e, Noy's —" 

If there be a Parſon impropriate of 4 Church, and alfo a Vicar Trees in the 
endowed of the ſame Church, the Trees in the Church-yard do Church-yarg. 
there belong to the Vicar, and not to the Parſon ; for that there 
the Vicar ought to repair the Church, and he ſhall have the Trees . 
which ought to repair the Church. Dubitatar. Mich. 13 Fac. B. R. Wy Abr. 
Bellany's Cale 4. —_ - 

The Lord Coke ſail, That for the Body of the Church, the Or- Seats in the 
dinary is to place and difplace; in the Chancel the Freehold is in Church. 
the Parſon, and it is parcel of his Glebe; Treſpaſs will lie by the 379% Rep. 
Heir for pulling down the Coat-Armour, cc.-of his Anceſtours, þ.1 "4% i 
ſt up in the Church : a Pew cannot belong to a Houſe. : 

(:3.) An Inhabitant of che Pariſh of D. hath Land in his occu- Reparations 
pation in the Pariſh of $. The Church-wardens of S. and other the Y be Church. 
Pariſhioners there make, a Tax for the Reparation of the Clrarch, 
for Ornaments of the Church, and for the Sexton*s wages, amoun- 
ting to the ſan of 237. and the Tax of the Church being dedutted, 

4 Hh 2 cometh 


CO 
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cometh but to 3 1. onely. The Foreigner which dwells in D. is ſued 
in the Eccleſiaſtical Court by the Church-wardens of S. for his part - 
of the ſaid Tax; and he praysa Prohibition. Henden ſaid, he well 
agreed the Caſe of Jefferies, 5 Coke, that he ſhould be charged, if 
this Tax had been for the Reparation of the Church onely ; for this 
is.in nature real. But when that is joined with other things, which 
are in nature perſonal, as Ornaments of. the Church, or Sexton?s 
wages, with which, as it ſeems he is not chargeable, then Prohi- 
bition lies for all. Flemming Chief Juſtice, and Wilkams Jultice, 
thought fit that he ſhould not have a Prohibition : for as well the 
Reparations of the Church, as the Ornaments thereof, are merely 
Spiritual, with which this Court hath nothing to doe ; and Flem- 
ming 1aid, that ſuch Tax is not any charge iſſuing out of the Land, 
asa Rent, but every perſon is taxed according to the valne of the 
Land ; But Yelverton and Fenner to the contrary, that a Prohibition 
doth lie, for the ſame diverſity which had been conceived at the 
Bar; and alſo they ſaid, that he which dwells in another Pariſh, 
doth not intend to. have benefit by the Ornaments of the Church, 
or for the Sexton's wages: And for that it was agreed by all, by 
+... Che Chief Juſtice, Wilkams, and the others, that if Tax be made 
; 0 wy for the Reparation of Seats in the Church, that a Foreigner ſhall 
eatz. .. Not be taxed for that, becauſe he hath no benefit by them in parti- 
* Paſc, 8 Ja. Cular; 4nd the Court would adviſe ©. In Penner and Crompton's 
B. R. Waggi- Caſe it was held, that none ſhall be chargeable for Contribution 
ders ng to the Church-reckonings if he do not inhabit there, or conſent to 

paryi2; 'P' them. More's Rep. ; » 
Mic. 8Jae. B, (24-) Note, upon a motion for a Prohibition, that if a Parſon 
R: Brown. contract with me by word, for keeping back my own Tithes for 
ui ſupra. three or four years; this is a good: Bargain by way of Retainer : 
p and if he ſue me in the Eccleſiaſtical Court for my Tithes, I ſhall 
| have a Prohibition upon this compoſition. But if he grant to me 
the Tithes of another, though it be but for a year; this is not 

__ * good unleſs it be by Deed. 

Seats inthe (25.) The diſpoſal of Seats in the Body of the Church doth be- 
Church, long of common right to the Ordinary of the Dioceſs, ſo as he may 
' Place anddiſplace at his pleaſure. If a man and his anceſtours, and 
-all thoſe whoſe Eſtate he hath in a certain Meſſuage , have uſed 
time out of mind, &-c. to repair an Iſſe of the Church, and to ſit 
* Mich. 11 there, and none other : the Ordinary may not diſplace him ; for if 
2 &: ger ſd then a Prohibition lies, for that he hath it by preſcription upon 
do tr s. reaſonable conſideration f: Likewiſe. if a man preſcribe, that he 
Pym's Caſe, and his Anceſtours, and all thoſe whoſe Eſtates he hath in a certain 
per Cur, Hob, Meſſuage , have uſed to fit in a certain Ptw in the body of the 


Rep. 95s. & Church time out of mind, &c. in conſideration that he, &c. have 
More Rep. uſed 


«4 iS; 
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OP Hob. 
ep. 98. Rol. 
it is ſaid the Ordinary hath nothing Abr. 4 
to doei. If there be a Cuſtome in a Pariſh, that 12 of the Pa- = 11 Jac, 


tion for the Church of that Pariſh where the Land lies;--fog that: he of rh6 Church, 
may come when he will, and it is a Charge in reſpeR of the Land ®, ®= co-ibja, © 
But if an Inhabitant in one Pariſh, leaſe out his Land which he hath & Tr. 11 Jac. 
in anothgr Pariſh, reſerving Rent, he ſhall not be charged where ©: 4-dews 
the Land lies, in reſpect of the Rent, becauſe there:is,a Pariſhio- (202 e: 
ner and an Inhabitant that may be charged ®, And a man-cavnot 1, x1. BR 
be charged in the. Pariſh-where he doth inhabit ; for Land which per Cor... / 
he-hath in another Pariſh, to the-Reparation of the Church, - for " $9-1bid: 
that he may then be twice charged, for he may be charged for that fey __ 
in the Pariſh where the Land doth lie®; in which cafe Prohibition Jac. B. "5 
bath been granted. » Paſch. 16. 
(27.) If a Citizen of London erect a Houſe in the Pariſh of 4, Jac- B. R. Sir 
with intent of dwelling there in time of Sickneſs at- Landon Goon ogy 
and hath not any Land inthe Pariſh-and after js aſſeſſed 205. for ©, -4 Tf. 
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Reparation of the Church, where others who have too acres of 
Land in the ſame ſrl pay bat 64. yet no Proh;bition ſhall be 
ed on a Suit for the fad 20 s. in the Eccleſiaſtical Court, for 
that they have juriſdition of the thing, and for which reafon they 
> M. s. Jac. may order it according to their Law P. 
B. Sir #5.  (28.) If there be a Chapel of Eaſe within a Pariſh, and any 
Lees Cale. perſons of the Pariſh have uſed time out of mind, &r. alone and by 
themſelves without others of the Pariſhioners to repair that Chapel 
.of Eaſe, and there to hear divine Service, and to marry, and all 
other things, onely theybury at the Mother-Church ; yet they ſhall 
not be diſcharged of Reparations of the Mother-Charch, bat ought 
* to contribute to the ſame, for the Chapel was ordained onely for 
« M. 13 Jace their eaſe % But if Inhabitants within a Chapelry preſcribe to be 
GOES my diſcharged time out of mind, &c. of the Reparation of the Mo- 
wardens of EhEr-Church, and are ſued in the Ecctefiaſtical Court for the fame, 
Afton, and 4 Prohibition lies on that ſurmize *. 4 


the Tnhabj- 
rants of Caſtle Bromage. Hob. Rep. 51. * Holsi Rep. 92. 


Ornaments  (29.) If a man be rated for the Ornaments of the Church ac- 
the Charch. cording to the Land which he hath in the Pariſh, a Prohibition lies, 
\ Mich, 20, for the Rate for that ought to be according to the perſonal Eſtate, 
Jac. BR... Alfoif a man who is not any Inhabitant within the Pariſh, bur hath 
| Land there, be rated for the Ornaments of the Church according 
to the Land, a Prohibition lies) ' for the Inhabirants ought to be r4- 
e Thid. Kefol, ted for thit *; and it was Gaid by Yelverton, That it had been often 
per Cw. {fo reſolved. 

(30.) If all the Pariſhioners are not rated for- the Reparation of 
' _ the Church, but ſome are and fome are not, and thoſe that are 
+ Mich. 11 rated be ſued in the Eccleſiaſtical Conrt, a Prohibition will lie”, 
Car. B,R. But if the major part of the Pariſhioners of a Pafiſh, where there 
per Cu. are four Bells, doth agree that there ſhall be a fifth Bell made, and 
it be made accordingly, and a Rate made for payment of the ſame; 
it ſhall bind the leſſer part of the Pariſhioners althongh-they did 
not agree to-it, for otherwiſe any obſtinate perſons may hinder a- 
ny thmg intended to be done for the Ornaments of 'the Church; 

« Mics 2 and' therefore M this caſe 2 Prohibition wasdenied *, - 
Car. BR.  (21.) The Eccleſiaſtical Court may not try the Bounds of a Pa- 
per CO. riſh; if therefore therebe a Suit there depending for that a Prohi- 
bition will He; as where the difference' is' between two: Vicars 
concerning a Chapel of Eaſe; As when the Vicar of a Pariſh Li- 
bels againſt another to avoid his Inftiretion' to/ the Church of D. 
which he ſuppoſes to be a Chapel of Eafe belonging to his Vica- 
rage: if the Defendant ſuggeſt, chat D. isa'Paridh' of it ſelf, and 
not 
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not a Chapel of Eaſe, a Prohibition lies, for: they may not try the 7 Mich. 1 4. 
Bounds aPariſh '. by = Jac. B.R. 

($2.) If a Vicar ſue the Parſon for damages-for 0/1", 204 
cutting down the Trees growiogGn the Church-yard, a Prohibi- reſo). & my 
tion lies; for that if che Trees belong to him, he may hare Tre. 41 El. B.R. 
ſpaſs at Common Law; And in this caſe a Prohibition was grate phe and; 
ted ®. RE 

(33.) One being ſaed in the Eccleſiaſtical Court for money for 1s Fe B i 
reparation of the Church, prayed a Prohibition and had it, and Fgter & Hide. 
after it was ——_ for a cribs ehat =» caſe was this, viz. The T5 

rty that was ſued, preſcrib'd that there is a Chapel within the ; © 12 J 

wh. illage, in which they have had at all times Sacramenta & do 
Sacramentalia, and that he nor the Inhabitants of that Village Reſoly'd.. 
which reſort. to the ſaid Chapel, have ever uſed to repair theſaid 
Church; the firſt point in this caſe was, whether the Preſcription 
were good and the Chief Juſtice ſaid, that ir is contrary to com- 
mon right, that they who have a Chapel ef Eaſe in 2 Village 
ſhould be diſcharged of repairing the Mother-Church ; and it may Hill.r9fac.B. 
be that- the Church being built with Scone, it may not need any R. or. 922. 
Reparation within the memory of man, and » that doth not Feo7 ver. 
diſcharge them without ſome ſpecial cauſe of diſcharge ſhewed. = 
The ſecond _ was the taking away of an Objettion, as they rep. 
faid, vid. That a Preſcription which is incident to Eccleſiaſtical 
things, ſhall be tried in Eccleſiaſtical Court, and fo that Ob- 
jection removed, and commonly the Church-wardens are choſen 
m the Eccleſiaſtical Court, yet the Lord of a Manour may pre- 
ſcribe for that, and then it ſhall not be tried in the Eccleſiaſtical 
Court, although it be a Preſcription of what appertains to a Spi- 
ritual thing. 

(34.) Note, that in the caſe of Church-wardens, the Chief Fuſtice Hill.:0Jac.B;. 
faid, That for the repairing the Fabrick of the Church the charge is 8 Church-- 
real, and charges the Land and not the Perſon ; but for the Orna- _ ip 
ments of the Church it is perſonal, and there if a man be not an In- mon _ 
habitant within the Pariſh, he is not chargeable in refpect of his 
Land, for ſuch Tax doth charge the goods onely. And to this 
Chamberlain Juſtice agreed, and none denied it ;, hut where there is 
a Farmer of the Land, there the Farmer alone ſhall net be charged, 
for it is not reaſon that a poor Husbandman, who pays Rent for his 
Land, and perhaps to the utmoſt value, ſhould build Churches ; 
but it may be unknown to the Pariſhiener andthe Church-wardens 
who hath the Fee in reverſion, and rherefore they may impoſe the 
whole Tax on the Farmer, and he by way of Anfiwer may alledge 
i the Eccleſiaſtical Court that he is but the Farmer, and thereup- 
on the Tax ſhall be divided between him and his Landlord ww 
cording 
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cording to therRate which tlie Land is worth-more than the Rent, 
and on the Landlord according to the quantity of the Rent, qued 
guere,” for in Feoffrie*s Caſe: 5 Coke it is reſolyed, that the Farmer 
alone is chargeable, and that a#Conſultation was granted, but not 
for that reaſon, but for that the Reverſioner had pleaded an: inſuf- 
ficient plea in the Eccleſiaſtical Court, viz. That he was not an In- 
habitant within the Pariſh, which is not a good plea, as alſo for 
the great delay which he had uſed, having made or brought two 
Appeals, and after a Prohibition, and ſo had put the Pariſh to 601, 
charge-for the recovery of 6 /. and for that reaſon chiefly, and not 
on the matter in Law was the Conſultation granted. 

(35-) In Frances and Ley's Caſe, it was Reſolved by the Juſtices, 
that Coats of Arms placed in W.indows, or a Monument placed 
in the Church or Church-yard, cannot be beaten down or defaced 
by the Parſon, Ordinary, Church-wardens, or any other : And if 
they be, the Heir by deſcent intereſſed in the Coat, &-c. may have 
an Action of Treſpaſs. 

(36.) In an Aftion upon the Caſe, D. ſhewed he was ſeized of a 


B.R. Dawney Meſluage and Land in P. to the ſame belonging, and in the Pariſh 


of P. time whereof, &c. and yet is a Chapel in the North part of 
the Chancel, called the Parſen*s Chancel, and the Plaintiff and all 
thoſe, &c. have'uſed to ſuſtain and repair the ſaid Chancel, and 
have uſed for him and his Family to fit in Seats of the ſaid Chancel, 
and to bury there the perſons dying in the ſaid Meſſuage, and that 
none other during all the faid time, &c. without their Licenſe, 
have uſed to fit there, or to be buried there, and that the Defen- 
dants Premifſorum non 5gnari, malitioſe impediverunt him to enter, 
and ſit in the ſaid Seat. The Defendant ſaid, that the Earl of MN. 
was ſeized of the Honour of F.-and the ſaid Chapel was parcel of 
the ſaid Honour, and that the Defendants being Servants of the ſaid 
Earl, and reſident within the ſaid Honour, did divers times in the 
time of the divine Service fit in the Seats of the ſaid Chancel, by 
the command of the ſaid Earl; upon which it was demurred : Ex- 
ceptions were taken to the Declaration, becauſe he preſcribes to 
have a Liberty appertaining to his Houſe, and doth not ſhew it is 
an Ancient Houſe. And P) That the Allegation of the diſtur- 
bance was ill, being general, without alledging a ſpecial Diſtur- 
bance, and how he was diſturbed. ' Reſolved, That when it is ſup- 
poſed he is ſeized in-Fee of a Capital Meſſuage, and time, e#c. it 
1s there included, that it is an ancient Meſluage.,- and ſo he might 
have ſuch a privilege ; and for the ſecond, it is ſufficient to alledge 
a general diſturbance, as is uſual in the caſe of a Fair or Marker. 


(37.) D. was 
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(37:) D- was indited upon the Statute of 5 E. 6. for ſtriking in Paſe. 33 Eliz- 
PauPs Church-yard ; he pleaded that he was by the Queen's Letters 3. R- Pe 
Patents created Garter King of Arms, and demanded: Judgment 4 -m 
becaviſe he was not ſo named : 'It was the —_— of the Court. that 

becauſe it was a parcel of his Dignity and not of his Office onely, EP 
and becauſe the Patent is, Creamus, coronamus & nomen imponimum —_e 
de Garter Rex Feraldorum, that therefore in all Suits brought a- arg. 

gainſt him ; he ought to be named by this name; and thereupon he 

was diſcharged of the Indiiment. And in Penhallo's Caſe who was Penhalr's Ca. 
indicted upon the 'ſame Statute, for drawing of Dagger in the ro ibid. 
Church of B. againſt F. S. and doth not ſay, with intent to ſtrike 

him; for which cauſe the Judgment was quaſhed. Likewiſe in 

Child's Caſe, who was indicted for ſtriking in the Church-yard z Child's Caſe, 
and it was apid generalem Seſſionem Pacis tent. apud Blandford, and it = | 
was not ſaid [in Comitatu predifto] for which reaſon the party was 
diſcharged, though the County was in the Margin. 

(38.) In Pym's Caſe before-mentioned ; Corven did libel in the Corven'sCaſe. 
Eccleſiaſtical Court againſt Pym for a Seat in a Church in Devon- <* > 10+ 
ſbire; And Pym, by Serjeant Hutton, moved for a Prohibition u : 
this Reaſon, that himſelf is ſeized of a Houſe in the ſaid Pariſh z Right to Sear 
and that he and all whoſe Eſtate he hath in the Houſe, have had a" #** £burcd. 
Seat in an Iſle of the Church : And it was Reſolved by the Court, 

That if a Lord of a Manour, or other perſon, who hath his 
Houſe and Land in the Pariſh, time out of mind, and had a Seat 
in an Iſle of the fame Church; ſo that the Iſle is r to his Fa- 
ily, and have maintained it at their charges, That if the Biſhop 
diſpoſſeſs him, he ſhall have a Prohibition : But for Seat in 
the Body of a Church, if a queſtion ariſeth, it is to be decided by 
the Ordinary, becauſe the Freehold is to the Parſon, and is com- 
mon to all the Inhabitants. And it is to be preſumed, that the 
Ordinary who hath Cure of Souls, will take order in ſuch caſes, 
according to right and conveniency ; and with this agrees 8 H, 7. 
12. And the C hief Juſtice, Dame Wick her Caſe, 9 H. 4. 14. which 
was, The Lady brought a Bill in B. R. againſt a Parſon, Quare tx- 
nicam unam vocatam, A Coat Armour and Pennons, with her Husband 
Sir Hugh Wick, his Arms and a Sword, in a Chapel where he was 
buried 3-and the Parſon claimed them as Oblations: And it was 
there held, that if one were to ſit in the Chancel, and hath there 
a place, his Carpet, Livery and Cuſhion, the Parſon cannot claim 
them as Oblationsz for that they were hanged there in honour 
of the deceaſed : The ſame reaſon of a Coat-Armonr, &c. And 
the Chief Fuſtice (aid, the Lady might have a good Action during 
life in the caſe aforeſaid, becauſe ſhe cauſed the things-to be ſet 
vp there z and after her death the Heir ſhall have bis ARtion, they 
i ing 
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being in the nature of Heir- Looms'which belong to the Heir. And 
with this agree the Laws of other Nations. Bartho. Caſſane, fo. 13, 
Con. 29, Atliio datur ſi aliquis Arma in aliquoe loco poſita deleat aut 
abraſit,, &c. And in 21 Ea. 3. 48. in the Biſhop of Carliſle*s Caſe, 
Note, That in Eaſter-Term it was reſolved in the Star-Chamber, in 
the caſe between Huſſey and Katherine Leyton, That if a man haye 
a Houſe in any Pariſh, and that he and all thoſe whoſe Eſtate he 
hath, have uſed ro have a certain Pew in the Church; that if the 
Ordinary will diſplace him, he ſhall have a Prohibition ; but where 
there is no ſuch preſcription, the Ordinary will diſpoſe of com- 
mon and vulgar Seats, 
A Chapel of - (39.) In the County of Dor/ſer there was a Mother-Church and 
Eaſe taxed by a]ſo a Chapel of Eaſe within the ſame Pariſh ; they of the Mother- 
a ol Church did r-te and tax them of the Chapel of Eaſe, towards 
paratims Teparations- of the Mother-Church, for the which, upon their 
thereof. refuſal to pay the ſame, being ſued in the Ecclefiaſtical Court, they 
prayed a Prohibition, and for cauſe alledged, that they themſelves 
have uſed time out of mind, &c. to repair the Chapel at their own 
proper coſt, without having any contribution at all from them of 
the Mother-Church, and that they have been excmpted from all 
Charges and reparations of the Mother-« hurch, and yet for their 
refuſal to pay this Tax, they were libelled againſt in the Eccleſiaſti. 
cal Court, and a Sentence there paſſed againſt them ; they there- 
Hill. 9 Jac. B, fore prayed a Prohibition. By the opinion: of the whole Court a 
R. Bulitr. p1. Prohibition lieth not in this Caſe, in regard that this Preſcription, 
is merely Spiritual, and therefore a Prohibition denied per C#- 
YIam. 
A Preſen- (49.) One was preſented ex officio in the Eccleſiaftical Court, for 
ment ex Off- the not frequenting of his Pariſh-Church; be there pleads, That 
| - Luba this was, not his Pariſh- Church, but that he had uſed to frequent 
bis Pariſh another Pariſh-Church, and; to reſort unto that : And becauſe they 
Church. in the Eccleſiaſtical Court would not receive his Plea, the Court 
Trin.9ſac.B. was moved for a Prohibition, for that by the Law, in the time of 
R. Bulftr, p.1, King H. 3. Ed. 3. and Ed. 4. they in the Eccleſiaſtical Court have not 
| any power to intermeddle with the Precinct of Pariſh-Churches, 
neither are/they there to judge, what ſhall be faid to be a man's Pa- 
riſh-Church : And ſo was the Opinion of the whole Court, and theres, 
fore by the Rule of the Court a Prohibition was granted. 
Paſch. 8 Jac. (41.) Touching the Reparations of the Church, and who were 
B. R. Bulſtr. Jiable thereunto, this being a queſtion coming in debate before the 
—_—_ Judges : It was reſolved by the whole Court, That for and to- 
wards the-Reparation of a Church, the Land of. all, as well of Fo- 
reigners- there not inhabiting,; as of all others, is liable thereunto, 
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raiſed by. a Rare impoſed — to the value of the Land, and 
that: in the nature of a Fifteen, and this is not merely in the Realty, 
Williams and Yelverton Juſtices, and Flemming Chief Juſtice, Not 
the Land, but the perſon of him who occupieth the Land is to be 
charged. Telverton Juſtice, A man is chargeable for Reparations 
of a © hurch by reaſon of the Land; and for the Ornameats in the 
Church, by reaſon of his coming to Church. Williams Juſtice and 
Flemming Chief Juſtice, if the perſon have Land there he is charge- 
able for both, whether he come to Church or not, for that he may 
come to Churchif he pleaſe. 


(42.) In a Prohibition the Caſe was this: The Defendant did Srats in 4 
Libe] before the Biſhop of London in the Conſiſtory Court, for a © 


Seat in the Church ; Sentence there paſſed againſt the Defendant, 


whereupon he appealed to the Arches. The Court was moved for Mich. 11 Jac. 
a Prohibition, in regard the Title to the Seat or Pew was grounded B. R. May a- 
upon a Preſcription : The Court anſwered, &c. As for the Title we £21nit Gilbere 
are not here to meddle with it, this being for a Seat in the Church. Tee 


Haughton |ultice, This diſpoſition of Pews in the Church: belongs 
of right to the order and diſcretion of the Ordinary : and to this 
purpoſe is the caſe of 8 H. 7. f. 12. and Sir Wiliam Hall's caſe againſt 
Ellis. Doderidge Jultice , I moved this caſe in the Court of C. B. 
and it was for a Seat in the Church: An Aftion there brought for 
Diſturbance, and 1 there cited Hals Caſe; and 9 E. 4. fo. 14. The 
Caſe of the Grave-ſtone and Coat-Armour : for the taking of which 
an Aftion of Treſpaſs lies at the Common Law, and therefore by 
the ſame reaſon an Attion of Treſpaſs ſhould lie for ſuch a diſtur- 
bance in a Seat of a Church ; but there the Judges did all of them 
ſay, That they would not meddle with the deciding of ſuch Contro» 
yerſies for Seats in the Church, but would leave the ſame to them to 
whom more properly they belonged. Croke Juſtice, Halls caſe was 
this, where a man did build an entire Iſle in the Church, and was at 
continual charge to repair it ; if he be diſturbed in the uſe of this, 
he ſhall for this Diſturbance have his remedy at the Common Law ; 
and fo it hath been adjudged; But the Judges all ſaid, We are not 
here to meddle with Seats in the Church. Doderidge Juſtice, This 
Appeal here is like unto a Writ of Errour at the Common Law; 
but it doth differ in this, By the Appeal the firſt Judgment or Sen- 
tence is ſuſpended, but after a Writ of Errour brought, the firſt judg- 
ment ſtill remains until it be reverſed. Coke chief Juſtice, It was 
Pym's Caſe in the Common Bench, and 8 H. 7. fo. 12. that the Eccleſt- 
altical Court hath juriſdition and power to diſpoſe of Pews and 
Seats in the Church ; But if there be an Iſle built by a Gentleman, 
or by a Nobleman, and he hath uſed to bury there, and there hath 
tus Enſign of Honour, as a Graye-ſtone, Coat-Armor, or the _ 
Ii 2 whic 
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which belongs not to the Parſon; if he take them the Heir ti 
well have an Actionof Treſpaſs : otherwiſe it-is, where the ſame 
—_— the common charge of the Pariſh, there they have the 

iſpoſing of them : Ei and Hal's Caſe remembred, a Kentih Caſe, 
there the Seat was repaired by him, and was belonging to his Capi- 
tal Meſſuage by preſcription, and fo triable at the Common Law: 
And ſo where the Caſe 1s Special, that the party doth wholly and 
ſolely repair the ſame, in ſuch a caſe, if a Suit be there concerning 
ſuch a Seat, a Prohibition well lieth, but nor otherwiſe : But if a 
Nobleman comes to dwell in the Countrey, he is now within the 
ſole order and diſpoſe of the Ordinary for his Pew and Seat in the 
Church; and upon the former difference was Pym's caſe adjudged 
in the C. B. in this principal Caſe, a Prohibition was denied by the 
whole Court. 


CHAP. XI. 


Of Chirch-wardens, Queſtmen aid Sidenich. 


1. What ſach are in conftruflion of Law ;' low the choice of them 5s 
to.be made, and wherein the Office doth conſiſt. 

2, What Aftions at Law may lie for or againſt them. 

3. Whether Attien; lie for the new Church wardens in Treſpaſs done 
in time of their Predeceſſours. 

4. Certain things appertaining to the Church within the thar ge arid 
office of Church-wardens to provide and preſervt. | 

5. Caſes in Law touching the Eleftion of Chutch-wardens: 

6. What Sidemen or Queſtmen are, and their duty. 

7. Aftion at Law againſt ' burch-wardens, tonchins Diſtreſs taken 
by them for money for relief of the Poox. 

8. A Church-marden refuſing to take the Oh of Enquiry on the 29 
Articles, Attion thereon. 

9 What _ in caſe the Archdeacon refuſes to Swear thi Church- * 
wardens eletÞ. | 

10. The Injunftions of King Ed. 6. touching all Marriapes, Bap- 
m_ and Burials to be Regiſtred in the preſence of the Church- 
wardens. 

11. Whether the Releaſe of one Church-warden, ſbull be a'Bay to bis 
Companion, in an Eccleſiaſtical Suit commenced by thtm both ? 

12. Prohibition, where Church-wardens have pretended a Cuſtome to , 
chuſe the Pariſh-Clerk; 

13. The like upon a Preſentment by Church-wardens againſt one, in 
matter more proper for a Leet, than the Eccleſiaſtical Court, to 
take cognizance of. 

14+ The prevalency of Cuſtome againſt x Canon, #n thoice of a 
Church-warden, in reference to a Vitar and the Pdrifhioners. 

15. If queſtion be, her Land: text adjoyning ants 4 Chiirch- 
yard ſhall be charged with the repairs of the Fences thereof; "and 
Cuſtome pleaded for it, in what Conrt copnizable. 

16. In Attion of Account by Pariſhioners arainſt Chinrch- wardens , 
by whom a Releaſe ; Ge. is pleaded, but difullowed in the Eccleſ#- 
aſt ical Court ;, whet {ys 1 lits in that caſe ? - 

17. Whether Church-wardens are —_ qualified for Lavids a 


well az Goods to the uſe of the Charch? 
18, The Church-wardens diſpoſal of Goodls belonping 19 the Charch, 
Tithont the aſſent of the Sidemen or Veſtry, o0:4. 


19. Church- 
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'Oxconomi, vel 
Eccleſie 


Church-war- 
-dens, if elec- 
ted by Veſtry, 
where z 
and capable to 
chaſe 
Rd. 
St. Saviours 
4n South- 
wark's Caſe. 
Lane Rep. 
* Can. 115- 


b Can. 116. 


© Can. 1179, 


« Can. 118. 


19. Church-wardens not Eccleſiaſtical Officers, but Temporal, Employ. 
_s in the Eccleſiaſtical a : Be , whom are op decs ? 

20. Whether Church-wardens may have Attion for Treſpaſs done to the 
Church in their Predeceſſour”s time ? 

21. Whether the Pariſhioners by force of a Cuſtome, or the Parſon by 
virtue of a Canon, ſhall chuſe the Church-warden;, and whether 
Prohibition lies in that caſe. 

. 22, Whether Church-wardens, as a Coryoration may preſcribe to take 
i Lands to them and their Succeſſours, to the uſe of the Church. 


(4.) on, or Guardiani Eccleſie, are certain Of. 
cers Parochial, annually eleRed or choſen by and with 

the conſent of the Miniſter and a ſeleft number of the chief Pariſhi. 
oners, according, to the cuſtome of the place, to look to the Church 
and Church-yard, and to take.care of the concernments thereof, 
and of ſuch things as appertain thereto; as alſo to obſerve and have 
an inſpection into the Behaviour, Lives and Converſation of their 
Pzriſhioners, touching ſuch faults and diſorders as are within the 
n#zance and cenſure of the Eccleſiaſtical Juriſdition. Theſe 
Officers are a kind of Corporation, enabled to ſue and be ſued for 
any. matters or things belonging to'the. Church or Poor of their 
Pariſh; and have as their Aſſiſtants, certain Sidemen or Queſtmen, 
who according to'the cuſtome of the Patifh are yearly likewiſe cho- 
ſen, to aſſiſt the Church-wardens in the Enquiry and preſenting 
ſuch offenders to the Ordinary as are within the Eccleſiaſtical cog- 
nizance and cenſure aforeſaid ;. for which" they are not to be ſued 
or troubled-at-the, Law by.any-ſuch Offenders. to preſented as afore- 
faid:2.;,.nor are they obliged to-preſenr oftner: than twice a year, 
Except It be at the Biſhop's Viſitation : yet they'may' preſent as oft 
as they ſhall think meet, if good occaſion ſhall ſo require © , but they 
may not (on pein-of being proceeded againſt by their Ordinarjes, 
as in caſes of wilfull Perjury in Courts Eccleſiaſtical ) willingly and 
witcingly 'omit to preſent ſuch publick Crimes as they knew to. have 
been committed i or .could-not be ignorant that there was then a 
Publick fame thexeof ©. . Moreover, the Old Church-wardens are 
to make:their Preſentments before the New be ſworn ; till which 
time the Office of the old .continues.; the uſual time: for the New 
Church-wardens to enter upon their Office is the firſt week after 
Eaſter, or fome week following, according to the direCtion of the 
Ordinary; bEfore..which. the Old Church-wardens. ſhall exhibit 
the Preſentments. of ſuch; gnormities. as .happened in their Pariſh 
ſince their laſt Preſentments,, and ſhall not be: ſuffered to tranſmit 
or paſs over the ſame to: thoſe that are newly choſen 4. By the 
Ninetieth Canon'the choice of Church-wardens, Queſtmen, Side- 
| men, 


"I 
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© and Sidemen, ib. 
men, or Aſliſtants is'to; be.made yearly in Eaſter. weelh and that 
by the joynt conſent of the Miniſter and the Pariſhioners, if it. way 
be; otherwiſe, the Miniſter to chuſe one, and the Pariſhioners 
another ; who at their years end, or within a month next after, 
ſhall in the preſence of the Miniſter and the Pariſhioners make a 
juſt Account of what they haye received. and disburſed for the uſe 
of the Church, and (hall deliver over whay remains-in their hands 
belonging to the Church, unto the next Church-wardens by Bull 
Indented *. © Gan. 3g, 

(2.) One brought Action on' the Caſe againſt "hurch-wardens, 
for a falſe and malirious preſentment of him in the Spiritual Court, 
and found for the, Defendants z They prayed double Coſts on the 
Statute of 1 Fas. But Fones, Crook and Berkley, ]ultices, denied it, 
for that the Statute doth not extend to Church-wardens, fos things 
of their Office in Eccleſiaſtical Cauſes f. They have their Action « mich, 8. 
of Treſpaſs at the Common Law for ſuch things taken away out of Car. B. R. Ca. 
the Church, as belonged to the Pariſhioners in reference to, the Krcheval 
Churchs. And the Releaſe of one of the Church-wardens , is 99h & 
no Bar in Law to the other ®, If one take away the Chalice or rep. ”— 
Surplice our of the Church, Action of. Treſpaſs lieth againſt him # 11 H. 4. 
at Common Law, and not in the Eccleſiaſtical Court i, So if Trin- 12 Jac.. 
one lay violent hands on an Eccleſiaſtical perſon, an Action lies.in bang 
the Eccleſiaſtical Court, but he ſhall not there ſue for damages *. kg. Rep. 
If the Organs, or. Pariſh-Bible or the Like , be taken,away out of ® 14 Jac. B. 
the Church.,! the Action lies at the, Common Law..and: not in the, Rin Motan's 
Spiritual Court for the, ſame, ,for-the Churgh-wardens may. haye Tye: Roll-ib. 
their Action at Common Law in that caſe}: But. if Jn Parſon wick, 52 Jac 
take away out of the Church the Scutcheon or Banner of ſome per. B. R. Bella- 
ſon deceaſed, his Widow ( if ſhe did put it there, and it be. taken, mic's Caſe, 
away in her life time) may have-her Action, of-Treſpaſs at Com- —_ 
mon | aw, -or after ber deccaſe- the Heir may have the ſame Acti- _— 

' p \ſal"'sGale 

and Sacrilege to fleal away the P ariſh-Bible out of the Church, and ſuable at Comrnan Law. my > 
4 & Trin. 12 Jac. Buckſale's Cafe. Roll. Rep. 
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- (3-) Freſpaſe brought by the, Chugch:wardens of 3 and declared 
That the Detendanttook-a Bell out, of the. ſaid Church,. ang. that 
the Treſpaſs was done 20-Etiz.. It was SIT the-Plaintiff,” It 
was moved in Arreſt of;Judgment, that it appears by-the Deglara- 
tion, that the Treſpaſs way done in the time of their Predeceſſours, 
of which the Succeſlour, cannot. have.Action : agd Aio perfonalie. 
moritur cum perſona, #49. 19 H.6. 66,,,But the,old Churgh-wardens 
ſhall have the Aftion, Coke contrary, and that the preſent Church- 

wardens 
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ſhall have the Aion, and that in n_ their Office, 
which theContr' grafted. ' And by Gewdy, Church-wardens are a 
Corporation'by the Common' Law, V:d. 12 H.7. 28. by Frowick,” 
That the new Church-wardens ſhall have an Action upon fuch 4 
Treſpaſs done to their Predeceſſours; Contrary by YTaxley. Vid. b 
Newton and Paſton, that the Executours of the Guardian in who 
» ill, 31 E- time the Treſpaſs was done, ſhall have Treſpaſs ». 
liz. C.B. The (4,) It is the 78 be Church-wardens not onely to take care of the 
ON - concernments of the Church, and to preſent Diſorders, as afore- 
. oh ,, aid, but alſo to provide Bread and Wine againſt the Communion, 
Caſe. Leon, the Bible of the largeſt Volume, the Book of Common Prayer, a 
Rep. decent Pulpit, a Cheſt for Alms, Materials for repaiting the Church 
and fencing the Church-yard, and the like, all at the Pariſh-charge, 
and ſhall, ' what in them lies, prevent the prophanation of Churches 
by any ufage thereof contrary to the Canons. It was agreed by the 
Court in Robert's Caſe, that a Tax for the Church cannot be made 
by the' Church-wardens onely. Herley*s Rep. 

(5.) In Butt's Caſe, Moore Serjeant moved at Court for a Prohi- 
bition, becauſe where the cuſtome of the Pariſh or Village was, that 
the Pariſhioners haye uſed to eleft two Church-wardens : and at the 
end of the year, to diſcharge one andelect another in his room, and 
ſo alternis vicibus, &c. By the New Canon now the Parſon hath the 
Eleftion of one, and the Pariſh of the other ; and that he that was 
eleted by the Pariſhioners, was diſcharged by the Ordinary at his 
Viſitation; and for that he prayed a Prohibition. Er alocar. as a thing 

. uſual and of courſe. For otherwiſe (by Hubbard) the Parſon might 
* Buti's Caſe.) have all'the' Authority of his Church and Pariſh®. The like Caſe 
Noy Reps '' to this we have elſewhere reported, viz. The Parſon and Church- 
wardens in London by the Cuſtome are a Corporation, and the Pa- 
riſhioners time out of mind, &c. have uſed at a certain day in the 
*Veſtry, from *Veſtry to ele Church-wardens; they elect A. and preſent him 
Veſlmees, to the Archdeacon who refuſes A. and forbids him to exerciſe the 
bag 
A bb 
Veſtments are 


% 
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onely ſuch as are annually choſen, according to the cuſtome of every Theſe Sideme 
Pariſh: to aſſiſt the Church-wardens in. the enquiry and /preſentiog Teller Sno 
ſuch Offenders to the Ordinary, as upon ſuch Preſentments are pro- dales ancient- 
ſecuted and puniſhable in the Ecclefiaſtical Court. | ly fled Sy- 
(7) In an Ation of Treſpaſs agaloſ the Church-wardens where, - — 
by theStatute of 43 Eliz. cap. 2. if for a.diſtreſs, taken by -for > 9 
money for the relief of the Poor, Treſpaſs be brought againſt them, Side-men. 
and Verdict paſs for, them, -the Defendants ſhall recover treble Da- 
mages with their coſts, And that to be aſſeſt,. &c: by the ſame Fury, 
or by Writ of enquiry of Damages, it was Reſolyed (1.) That the 
coſts ſhall ngt be trebled, but onely the Damages. (2 ) That the 
treble Da pes are well aſſeſt by the Jury, although that ir be 
done not by the Court. Becauſe the words are [by the frame Fury to 
"4 and not. Damages to be trebled by them 2. 2 Obely verl. 
.) Upon an Habees Corpus the Caſe was returned to be, That Hf, Selter. Noy's 
being Church-warden, refuſed to take the Oath of Enquiry of Wl 
and 


39 Article touching Eccleſiaſtical matters. And the warrant of 
Commitment- of the High Commiſſioners was to retain him; 
until we ſhall give order for bis delivery. By the Court, &c, Unis! we 
that is, All we, 12 Ed. 4. 3-4. 1H, 7.7, 4. that is not good; for if 
then any of them dies, or be removed, The party ſhall never be de- 
livered by that means : But it ought to be, Until he. ſhall be lawful- 
ly delivered. But rag” wg was the Church-warden was not out 
upon Bail, becauſe now alſo he refuſed to take that Oath : But with 
a So far forth as the Articles do agree with the Law of God and the Land. 
Note, that ſuch ſubſcription or-conſent. to; the, Articles 13 Eli. 
by a Parſon is not good. As it was Adjudged in 33, & 34 Elizs 
B. R. Clark againſt Smithfield ; But afterwards the Church-warden 
was delivered by the High Commiſſioners », b Wharton's 
(9.) If the Pariſhioners have,time out of - mind uſed to chuſe Caſe. Noy's 
two Church-wardens yearly, and to preſent them to- the Archdea- *t- 
con to be ſworn, and he have uſed to ſwear them, and, upon ſuch 
eleftion and preſentation to him'to be ſworw, ,.he ſhall.refuſe to 
ſwear them, a Writ may iſſue out.of the King's Bench, directed to 
the Archdeacon, commanding him to ſwear them, Afirh. 15 Fac. 
B. R. ſuch Writ was granted for the Church-wardens of Swtton Va- 
lence in Kent z for although there was a Caogy made primo. Fac. to 
K the 
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Pariſhes" 'Ethe|boroufh #nd"'St. Thomas ''Apeftles in Londen, 
divers motions; and ypon hearing of the Gouncil on both ſides 
Paſch. 4 Car. B. R. Rot. 420. between Draper and Stone, The like 
« Roll, Abr., Writ was granted for the Church-wardens of Holbertor ini' Dewar ©. 
verb. Prerog, If'one be choſen” Chureti-warden;'afd the Official of the Biſhbp re- 
be... fuſe to. 2dminiſter His Oath'to him, He Thall haye-a ſpecial Writ di- 
7 retted to the OfficiaB,*eommaiiding him to give him his Oath, 77. 
17'Fac''B. R. Biſhop's" Caſe. Roll. Rep. Note, That an Attorney 
...cannot be a Church!warden ;' if 'he be'choſen,' and refuſe, and be 
... .c. ſned for ſuch a Refuſal jn/ the Eccleſiaſtical Court, he w—— 
bays Prohibition.” 'Paſch: 14Car. i/'B. R.” iti Wilfon's:Caſe, & Trin. 15 
Oar 1; BR Birks Cafe. | \Roff's Caſes, 2 par. fv. 272, 17 11) 
"(ro By the" Injuntions 'of King Ed. 6. Ar. 1547. to all the 
Clergy as well as Laity of this Realm, it is required, That the Par. 
ſon, Vicar or Curate,” and Pariſhioners of every Pariſh within this 
Realm-,- ſhalll in therr Churches and Chapels keep gne Book or 
| Regiſter,- wherein they ſhall write the day and year of every Wed 
bing, Chriftaing and 'Burial, tade'within their Pariſh, &. atid 


* therein ſhall write every"Perſons Narhe that'Thall be ſo Wedded: 


Chriſtned-or Buried.” And for the ſafe keeping the faid Book, the 

7 ſhall'be bound to provide of their common Chgrges, one 

e Coffer, with rwo Locks and Keys, whereof the one to remain 

with the Parſon; Vicar'or 'Curate, and the other with the Wardens 

of eyery Pariſi Church of Chapel, whetetn the ſaid Book ſhall 'be 

2p : 4which'Book they ſhall every-Sunday take forth, and in'the 

preſence of the'ſaid'Watdens, or one of them,' write or record in 

the fame, all the Weddings, Chriſtnings and Burials made the 

whole Week before; and that done, to lay up the Book in the ſaid 

.c-: rn: Ooffer, as before" Andfor every time that the ſame ſhall be omit- 

== £9, \the'pirry rhat\h#ll- be in' rhe fault thereof, ſhall forfeit to the 

Colle&. &c. Aid\Chufch'thr <ftillings four pence, t6 be imployed to the Poor 
Þ- 5 mens Boxbf that Pariſh 9. 

Hill 5 Jac. (11) A man taxed by the Pariſh for Reparation of the Church 

1609, B.R, was fued for the Tax by the Church-wardens in the Eccleſiaſtical 

Barton's C4. Conrt: Depending this Syit one of the Church-wardens releaſed to 

Rrownl. Rep. the Defendant all Attions, Suits/ and Demands ; 'the other Church- 

EY warden proceeded in the Proſecution of the Suit, and upon this the 

Defendant'/procured a Prohibition; tpon which matrer ſhewed 

therein-was Demurr' joined. Davenpo?t moved for a Confultation: 

The Queſtion was, 'where two Church-wardens ſue in the Eccleſi- 


aftical Court for a Tax. and one of them releaſe, whether that Re-, 


teafe' ſhaNU'barr his Companion 'o? not? --It ſeemed to him, that 
this 


F19Y © Coehe ITT 


« ry 
'S + « 
ST % 


WET YU Swe Tv & NV» 


*E 


= ——_—  ww—_ FF SF R8Vwew' me SSP ST ww A. dS. L 


and Sidemen. 165 
fpl.09 Bar, to his Companion ,, qr impedi- .: | + 
mane acne f Br ke FT That Chu (hurch-jrardean ary RO DRekies An | 

the Church , but are a ſpecigl: Co | 

for pleprn Os ook Gone for which he cited the Caſe in 
_ The Church-ypodes bn 5 Toe for the Goods of the 
Church taken out of. their poſſe they, counted, ad Fr 
Parochianorum, and not to their proper Jos 
12, 12 Hi 7427, 43H.7. 9. Fea it.is (aid; « 
Wardens. of a Church are a; Corporation onely ti hs hart jr 
the Church, and not for the vantage thereof : m_ this Releaſe 
ſounds to the diſadyantage of the Church, and therefore ſeems to 
be.no Bar.:. Alſo this Corporation confilts of two. perſons, and che 
Releaſe of 1 one. is nothing worth; for he was. 5 -one-.Corpſe,. and 
the moiety, of the Corpſe could not. releaſe; and for-theſe Reaſons 
he prayed a Conſultation. Telverzon.to the contrary, aud. he took 
a difference and ſaid, that he agreed, that if the Wardens of the 
Church have once polleſſion oft Church, there in Action of Tre- 
ſpots rroue: t for I COncR One aebuc mg hg 2 RE pie 

or which they je Js 4 thing: erely 10 Qion, 1 89 ; 
have not any. $09 Aion, 4 there he pede nog 1 alone. ; and. therer xT . 
ris Reeſe altar bi Comps, ACT 

n ” 
ming Chief Juſtice, we have not need to diſpute this Releaſe, vie. 
oder poll er _or wares Pe Te þ is Foun ne! 
us, as if Church-wardens 


reſpaſs her 
Gros a he Chica taken, and one Rele OE Fa 


pute whether eaſe were. gt or Id} 
ter is originally begun before, them 
there is on proper place to ſue for ora Tax, and not. any Cour, 29 
elſe, we haye nothing to doe with this Releaſe, for which rea- 
fon by the whole Court a Conſultation was granted, In an Action in 
the Eccleſiaſtical, Court by, two Chyrch-wirdens, if the Defendang 
plead the Releaſe of one of them, that ſhall be tried there, and no 
Ins Fall be granted. .. Y3d. Roll, Abr. verb,  agaege pag. 
306. ns. 
(: 12.) if the Church-wardens of a Pariſh have uſed time one of Mic, 22 Jae. 
&c. to chuſe the Pariſh-Clerk, and Suit þe in the Eccleſiaſtie 3:8; Berween 
Court to remoye him, and to, pur in one of the the Pe. s. choice, <1 _ 
Prohibition, liez, as :in, Walgoe!'s Caſe ;. bur there Pee Ny 
was granted by the conſent of patties, to.fry.th ;, TH Tho. A 
like, Prohibition was ped between Zrowp ; Lond, Iaers 
White Chapel Pariſh. he like” granted between =. and jon 1 
Wy for the Paxiſh of $t. Corhbery in Well... rt: 
Kk 2 * (13,) If 
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P. 19 Jac. B. "'C15;) If a 


: Caſe. il» 
P. 5 Jac. B.R. ini 
The Pariſhio- fr 
ners of Rol- 


R. between 
Shirley and 
Brown. 

Ror. 1, 91» 


P. 4 Car. +BYs 2 \f Pi | 
Rot. 420 in Lonaon. | . : 
Draperand (15:) Where the Church-wardens ſued in the Ecclefiaſtical Court 


| Stone, 7.5. ſuppoſing in their Libel, that he and all thoſe whoſe Eſtate he 
| = == - hark in certath Land next adjoyning' to'the Charch-yard, have uſed 
F ono * . time out of mind, &c- to repair the fences of 'the Church-yard next 
| tens of Glay- 29joyniny to the aig Land * 19'this cafe it was ſaid, that'aProhibi- 
don and tioh ties, ang that-it ought ro betried at Common Law; for that it 
Duncombe. js x charge tothe Temporal lnheritance.” | HELSe. 
RE - (6; If. the Pariſhioners foe the Church-wardens of the Pariſy if 
P33: 27 the Ecdefiaſticat Court to tmake an Account, and in that Suit-coſts 
of Snits ate taxed! for the Pariſhioners againſÞ rhe Church-wardens, 
atid after the Chorche wardens pay the coſts to/one of 'the -Pariſhio- 
| vers, andthereupon he Thar receives the coſts 'bives a Releaſe to the 
| Churth-wardens for the ſaid coſts, aridthat Releaſe js after pleaded 
by the Ctihrch- wardens againſt other Patiſhioners in the Ecclehaſti- 
cat, Court, *and they there diſallow it ; yet no Prohibition granted, 
Mic. 15 Car. for that rhey have cognizance of the Original, viz. the colts,'t 
B. R. ner att have.cognizance alſo what ſhall be 2 ſufficient payment th 
_— # And iti this caſe z Prohibition was denied. 5 
Cur.  (17-) The Church-wardgns cannot preſcribe ro have Lands to 
| Paſe.37 El.B. then and their Succefſours, for they are not any Corporation to 
[ ;orer Longth Haye Lands but. for Gbods for the uſe of the Church. And there- 
| & Merea!7Fe) fore. it ſhems. of the Common Law, if a Feoffment be made to the 
 Ufe of the Church-wardens' of Þ.' it is a void ufe, for they have no 
" capacity of ich putchaſe © ; 8 
38 E1. #e-.+ | (18.) The Church-wardens gift of Gopds in their caſtody with- 
311 and © Out the aſſent of the Sidemer or Veſtry, is void. If a man take the 
Winn's Caſe, Organs out of the Church, the Church-wardens may have Action of 


cired by C- Treſpaſs for them, for the Organs belong to the Pariſhioners, _- 
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ventry. 
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hot-to the Parſon ;'therefore the Parſon cannot ſue him-in the Ec- Trin. 12 Jac, 
cleſiaſtical Court that takes them away. The Church-wardens by 8. &. per Gur. 
the aſſent and agreement of the Pariſhi » Way take a decayed Adjudged. 
Bell, and deliver it tothe Bell. Founder, and that by their agreement Mi Ne 37s 38. 
he ſhall have 4. for the caſting thereof, and retain it until the'41. —_ _ 
be: paid; and that Fgreement of the Pariſhioners ſhall excuſe the ,; ſupr. Ad- 
Church-wardens in a Writ of Account & againſt them by their judg'd. , 
Succeſſours Church-wardens, for the Pariſhioners are a Corporation 

to diſpoſe of ſuch perſonal things as appertain to the Church. 

(19.) B. -Church-warden of the Church of $S. was ſued in the Ec- 
clefiaſtical Court to account for the Monies which he had received 
and expended by reaſqn of his Office the laſt year paſt; and for ob- . 
taining a Prohibition he ſuggeſted, That per legem rexre,. he. ought to 
account before the Miniſter of his Pariſh, the fucceeding Church- 
wardens, and a great number of the Pariſhioners, and that he had 
accounted accordingly. Henden, the Eccleſiaſtical Judge ex Officio 
may compell him to account before him : I agree that Church-war- 
dens for all perſonal things concerning the Church are a Corporati- 1 cr 
on SE. 4.6. and for Goods of the Church they may have Adtion, g.gi/bop's Ca. 
and count to the damage of the Pariſh, and the ſucceeding Church- Rat Rep. 
warden may have Action againſt his Predeceſſour as againſt a ſtran- | 
ger, but not as againſt an Officer for what he did rartione Officis, and | 
then if he ſhall not be enforced to account in the Eccleſiaſtical Court, | 
then there will be no remedy againſt him, vid. 12 H. 28. (2.) He is | 
an Eccleſiaſtical Officer, and therefore proper to the Eccleſiaſtical 
Judge to have Juriſdiction of his account; And a Clerk of a Pa- 
riſh may ſue in the Eccleſiaſtical Court for his Fees, which are called 
Largitvones ( haritative, vid. Regiſt. f. 52. for he is quodarmado an 
Officer Spiritual, 21 E. 4. 47. Bur Wtwithſtanding this, a Prohi- 
bition was granted: And Afountagxze Chief Juſtice ſaid, That a 
Church-warden is not an Eccleſiaſtical Officer, but Temporal em- 
ployed in Eccleſiaſtical buſineſs; Quere, Whether in that caſe the 
Miniſter may require him to render an account? and if he refuſe, 

Whether the Eccleſiaſtical Judge may compell him to account ? 

(20.) In Treſpaſs by Church-wardens, for taking a Bell out of yadmanand 
the Church in the time of their Predeceſſours, it was adjudg'd, That Ringwwd's 
the Attion did lie, whereas it was declared ad damnum ipſorum , a Cro. 
which ſhall be ſuppoſed ad dammum Parochianorum. m_ 

(24.)-The Pariſhioners of the Pariſh of AL Halowes in London, Warner's Cal. 
did preſcribe to chuſe their Church-wardens every year, and they Cro. par. 2- 
chofe W. their Church-warden z; The Parſon by virtue of a late Ca- 
non, that he ſhould have the Eletion, choſe C. to be Church-warden, 
and procured him to be ſworn in the Eccleſiaſtical Court; and a 
Prohibition was prayed, for that it being a ſpecial cuſtome the.Ca- 

nons 
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nons-cannot alter it, and if evety Parſon might bave Eletion of 
the Church-wardens without the aſſent of the Pariſhio 
might be much prejudice+: And ſo'it was ſaid, That it been 

 -Adjudg'd, Paſch. 5 Fac. in the caſe of the Pariſhioners of Walbrook 

| uy 1699> hhs ; 
Find lib. 2. - i( 22.) athongh (as aforeſaid) the Law Yoth make Church- 
& 17-P:15% wardens a kind of Corporation, and enables them by that Namie to 


-par. 1.f. 363. fake moveable Goods and Chatrels, and to ſue and be ſued at Law 
: concerning ſuch Goods for the uſe and benefit of their Pariſh; yet 
they cannot take an Eſtate of Lands to them by Name of Church- 
c— _—_ ns [ny to have Lands to them 

d their Succeſſours, y are no Corpagation to have Lands, 
but for Goods of the Church Ohely. | 


Of Conſolidation, or Union of Churches. 


1, Confolidation, what ; whence ſo called; by whom, and in what 

' Caſes it may be made, 

2. The ſeveral kinds of Conſolidation. 

3. The reaſons and grounds thereof in the Law. 

4. The Requiſites of Law in order to a Conſolidation. 

5- How Conſolidation is praftiſed here with us, and how in France. 

6, 2 Ons or diſtintion which the Canon Law makes of Conſo- 
z Jon, 


(1.) Sag is the uniting, combining or conſolidating of 
two Churches of Benefices in one ®. This cannot be * Broo: tit- 
done without the conſent of the Biſhop, the Patron and the Incum- Vnimn 
bent. This word thus uſed in an Eccleſiaſtical ſenſe, takes its de- 37%: ©21-- 
nomination from what the Civil Law intends by conſolidating the 
litereſt of Poſſeſſion and Property together, which in that Law is 
called, Conſolidatio uſu;fruttiv & proprictatis,, As when a man ha- 
ving the Uſufrutt of certain Lands by way of Rent, Deviſe or 0- 
therwiſe, doth then and at the ſame time purchaſe the Fee or In- 
heritance thereof; hoc caſu Conſolidatio fiers diritur. Inftit. de Uſu- 
fre. F..3. So that in ſuch Secular concerns, accerding to that Law, 
it properly ſignifies an uniting of the poſſeſſion, occupation or pro- - 
fit with the property of the thiog ſo. prepoſleſſed ; which is ſome- 
times called an Unity of poſſeſſion, being a Joint-poſſeſſion of two 37 H. 8. c.21. 
Rights in the ſame Perſon by diſtin and ſeveral Titles. By the Sta- ! £4:5: ©: 5+ 
tute of 27 H.8. c. 21, it was lawfull to make an Union or Conſolida- _ M 
tion of two Churches in ane, whereof the yalue of the one was not 
above fix pounds in the King's Books of the Firſt- Fruits, and not 
above one mile diſtant from the other, And by a late Statute of 
17 Car. 2. cap. 3. it may be lawfull for the Biſhop of the Dioceſe, 
Mayor, Bayliffs, &c. of any City or Town Corporate, and the Pa- 
tron or Patrons, to unite two-Churches or Chapels in any ſuch Ci- 
ty, Town or the Liberties thereof ; provided the Churches ſo uni-- 
ted exceed not the annual value of an hundred pounds, unleſs the 5*+ 27 Car 2+ 
Pariſhioners deſire otherwiſe. See the Statute at rOE ”P 
(2.) By this Conſolidation or Union of Churches. one of the 
Benefices become void, yea extinct in Law, Illad enim quod Alters 
unitur, extinguitur, neque amplins per ſe vacare dicitw.. DD. in C, 
cum acceſſiſſent. de. Conſiit, & Ludo. Gomez, in Regul. Cancell. Ga de 
rien. 
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Trien. poſſefſ. q. 8. Jo. Andr. ad Clemen. 1, de Supplen. Neglig. Pralar. 
Arai, the Law in expreſs/ terms ſays; That interewne Beneficia U. 
nione, quando duo vel plura Beneficia in unum in perperuum conjun- 
guntur, C. Sicut unire de. Exceſſ. Prelat. Of this conſolidation or 
Union, the Law makes a threefold diſtinCtion, or it may be done 
three ſeveral ways in conſtruCtion of Law, (1.) When one and the 
ſame perſon is ſet or appointed over two Churches. Car. & remporis 

ualitas. 16.9. 1.C- 1. Ne Sede Vacante. This with us amounts to a 

lurality, but not unto a Conſolidation or Union. *(2.) When one 
Church is ſo united to another, that that which is united, amirtir 
jus ſuum, & eo utitur Cui fit unio. C. Recolentes F. fin. de Stat. Monac, 
& Lindw. de Locat. & Condutt. C. licet glo. verb. Appropriationum, 
(3.) When two or more Churches or Benefices are fo uniced toge- 
ther, as that the one is not ſubjeCt to the other, in which caſe Quod 
melixs eſt, retinetur. arg. C. Medicamentum. de penit. diſt. 1. gl. in 
regu. 11. Cantell. Innoc. 8. 

(3.) There are ſeveral Cauſes or Reaſons in the Law for this Con- 
ſoljdation, Incorporation, Annexation or Union of Churches; 
and they are chiefly theſe five, (1.) An unlawfull dividing of thoſe 
Churches or Eccleſiaftical Benefices, precedent to their reintegra- 
tion or intended Conſolidation, as when ſuch as had. been formerly 
united, were illegally divided. Orho. Conftit. Ne Eccleſia una, C. cum 

t ars. pl. ib. in ver. reimeorentur. (2.) For the better Hoſpitality, 


and that the Reftor might thereby be the better enabled to relieve 
the Poor. 25. q. 3: tp er S. bis ta. & dit. gl. Ortho. Conſs. 
$ © 


(3.) The overnighheſs of the Churches each to other in point of 
Scituation, inſomuch that one Reftor may commodiouſly diſcharge 
the Cure of both, by reaſon of the vicinity of the places. Arg. extr. 
de Prebend. ©. Majoribu. (4.) For or by reaſon of a want or defeR 
of Pariſhioners, as when one of the Churches is deprived of her 
le by ſome incurſion of an Enemy, or by ſome mortal Diſeaſe 

or Sickneſs, or the like. 11.9. 1. Vn:o.& glofſ. abi ſupra. (5.) For 
and by reaſon of the extreme Poverty of one of the Pariſhes. Extr. 
de eta. & qua. eam te, Extr. de Prebend. vacant. in fin. vid. Tholof. 
Syntagm. jar. lib. 17. cap. 5. nu. 7. All which Cauſes or Reaſons of 
onſolidation are enumerated out of the Canon Law by Fobn de 
Alton in his gloſs upon Cardinal Otho*s Conſtitutions, and whatever 
other cauſes of Conſolidation are aſſerted by the DD. may be all 
referr*d to one or other of the foreſaid Reaſons. Likewiſe, there 
are certain Solemnities required by the Canon Law, tv be uſed and 
obſerved in the Conſolidation and Union of C ltiurches and Eccleſi- 
aſtical Benefices, the impraQticability whereof in this Realm, ha- 
ving otherwiſe provided in ſuch caſes, can have no ſuch malign in- 
fluence in Law, as to invalidate the thing for want of ſome DO 
antials, 


Union of Churches. 


ſtantial, fo long as there is a retention of Eſſentials, according to 
the Laws and conſtitutions of this Kingdom. Unio fails ab Epi- 
ſcopo, debet intervenire Conſenſus Capituls ſui. Clem. ſs Una de reb. 
Eccl. non. aliend. Item requiritur Conſenſus Patroni. Clem. in agro. 
F. ad bec de Stat. Mona, Item nullum habet effeftum vivente Beneficiato, 
Card. Zab. in dit. Clem. Si una, &c. Item, verus valor Beneficio- 
rum Exprim: debet, Oc. 

(4.) In all Confolidations regularly there ought to be Cauſa Ne- 
ceſſitatis vel Utilitatis : Alſo the juſt and true value of the Benefices 
ought to be known, as well of that which is to be united, as of that 
to which the other is unitablez in order whereunto there ought to 
iſue a Commiſſion of Enquiry touching the ſaid cauſe and value, 
at which all perſons pretending intereſt, are to be or may be preſent 
upon Summons or Notice thereof timely given them to that end; 
for no Conſolidation or Union of that kind ought ro be made nor 
woratis vocandis, Rebuft. Reſp. 195. 

(5-) This Form touching Conſolidations and Union of Churches 
and Eccleſiaſtical Benefices is praCtiſed in France ; which, though 
there appears nothing therein but what ſeems conſonant to reaſon, 
yet the Statute-Laws of this Realm have herein made other proyi- 
ſion in this matter : And that which we now commonly call Conſols- 
dation, the Canon Law, which is beſt and moſt properly acquainted 
with this matter, calls Vni0»; Touching which there are in uſe and 
practice many things in divers Nations and C ountries, which were 
Incognita to the Interpreters of that Law, and not in all things con- 
fonant to each other; thereby rendring this ſubjeft the more per- 
plexed by reaſon of the ſeyeral modes of praftice, diverſified ac- 
cording to the various Conſtitutions of ſeveral Nations reſpeCtive- 
ly; for which reaſon the Interpreters of the Canon Law are the ,leſs 
poſitive in reducing the ſtate of this Matter to ſuch a point of cer- 
tainty, as may be ſaid infallible in Law, onely they all agree in ſome 
certain Eſſentials to an Union, as alſo (for the moſt part) in this 
Definition thereof, viz That Unio eft Beneficiorum ſeu Eccleſiarum 
ab Epiſcopo, vel ab alio Superiore fafta annexio. To which this alſo 
may be added by way of deſcription, though not by way of defini- 
tion, That quando fir unio, Eccleſia in proprietatem conceds ſolet. Cap. 
incura. de jur. Patronat. and it muſt be Unio Beneficiorum, for there 
cannot be an Union unleſs there be plure Beneficia in the caſe. L.1i. & 
per torum. ff. de Optio Legat. Alſo it is Beneficiorum ſeu Ecileſiarum, 
becauſe the word [Benefice] is in it ſelf a general term comprehen- 
ding all Benefices, great aud ſmall, Regular and Secular, Dignities, 
and Offices: C.1.de reg. jur.in 6.C. extirpande F. qui vero. de Prebend. 
So that Biſhopricks, as well as other Benefices, may be united and 


annexed ; Bur a Biſhoprick, which the Law calls culmen Dignita» 
LI ew, 


— 
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tis, doth not regularly fall ander the name or notion of Benefice : 
C. pen. de Prabend. and yet two Biſhopricks may be united. c. Dec4- 
mas, & ſeq. 16. q. 1. Rebuff. 4e Vnion. Benefic. nu, 4, 5. 

(6.) This Confolidation or Union at the Canon Law, is either 
Perpetual or Temporal; if Perpetual, then it muſt be fo expreſſed in 
the Union, that in peypetunm univinnu : C. expoſuiſti, dt Preb. if 
Temporal, then it is onely for his life in whoſe favonr the Union is 
made, C. 1. ne Sede vacante, and at his death it expires, C. quoniam 
Abbas, de Offic. Delegat. But the Practice with us knows nothing 
of the Temporal Member of this diſtinftion; nor is the praCtice 
thereof at this day received in France, Rebuff. «bi ſupr. nu. $ ſach 
Temporal Unions being onely in contemplatione perſone, non Eccleſie, 
whereas the Law is, Eccleſie magis favendum eſt, quam perſone. Dic. 
C. 1. & C. requiſiſti, de teſta. & Oldy. Concil. 257. And where two Pa- 
rochial Churches are conſolidated or united, that Church to which 
the other is united ſhall be the Superiour and principal, the other 
which is united, is the Inferiour and Acceſſory, yet ſhall enjoy the 
Privileges of that Church to which ſhe is united. C. reco/entes, in 
fin, de fo. Monach. Laſtly, The more worthy Benefice is never uni- 
ted to the minuw digno, and therefore a Parochial Church may not be 
united to a Chapel, ſed te contra. Sic. C. expoſuiſti, de Prebend. 
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CHAP. xv. 
Of Dilapidations. 


1. What Dilapidation ſignifies, how many mays it «obs 
Remedies in Law in caſe thereof z and to wha nr te 


| 
thereof properly —_ 

2. Proviſions made by the Canon a prevention of Dilapidations. 

3. Dilapidation twofold in c on of Law; An Expoſition of | 
the ſaid Canon ; the Biſhop"s power of Sequeſtration in caſe of Ds- | | 
Lapidation. | 

4. By whom the Body of the Church, and by whom the Chancel ſhall be iT 
hept in Repair , How the charge of Repair in the caſe of !)ilapidats- : 
ons ſhall be apportioned; and what the Law in ſuch caſes, where one 
Pariſh # divided into two. 

5- Dilapidation of Eccleſiaſtical Edifices, a good cauſe in Law of 
Deprivation: _ | 

6. The Injunttion of King Ed. 6. for prevention of Dilapidations. | 

7. Leaſes made by a Parſon, void by Statute for Non-reſidence, to 
prevent Dilapidations. q 

8. The waſting the Woods of a Biſloprick,, a Dilapidation in Law; 
"ſuch Woods being the Dower of the Church. 

9. AVicar felling down Timber Trees and Wood in the Church-yard, 
is 4 Dilapidation, and good cauſe of Deprivation. 


(7 y_ is the Incumbents ſuffering the Chancel or 
other the Edifices of his Eccleſiaſtical Living to go to 
ruine or decay, negleCting to repair the ſame It extends alſo to 
his committing or ſuffering to be committed any wilfull Waſte - 
in or upon the Glebe woods or other Inheritance of his Church. 
Againſt which proviſion is made by the Provincial Conſtitutions, 
whereof Sir S#mon Degge takes notice in his Parſons Counſellor * ; « py. cou; 
though in truth the Canon there provides rather as to ſatisfaCtion par. . cap. 2. 
for, than prevention of ſach Dilapidations. Lindw. c. ſs Reftor 
alicujus Eccleſie, & gloſſ. ibid, But the Canon Law is expreſs and 
full in all reſpe&s relating co this implicit Sacrilege, nor doth 
the Cuſtome of England or the Common Law. leave the Charch 
withour ſufficient Remedy in this caſe, albeit it poſtpones the ſariſ- 
fattion for damages for Dilapidations to the payment of Debts, 
as the Canon Law prefers it before the payment of Legacies. Sir 


Simon Degge in the forementioned place makes mention of the In- 
| 2 hibition 
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hibition out of Chancery to the Biſhop of Durham by order of Par- 
liament in Edward the Firs time, fqr waſting the woods belong- 
ing to that Biſhoprick Þ. Alſo of the Archbiſhop of Dublin's be- 
ing Fined three hundred Marks for disforeſting a Foreſt belonging 
to his Archbiſhoprick £. Likewiſe, that by Books of the Common 
Law, a Biſhop, &c, waſting the Lands, Woods or Houſes of his 
Church, may. be depoſed. or.deprived: by this Superiour 9,. ' And. in 
caſe any Parſon, Vicar. @c. ſhall make any conveyance of his Goods, 
to defraud his Succeſſour of his Remedy 1a cafe of Dilapidations ; 
in that caſe it is provided by the Stat. of 13 Eliz. c. 2. that the Spi- 
ritual. Court may in like manner proceed agaiaſt the Grantee ; as 
otherwiſe it might have done againſt the deceaſed Parſon's Execu. 


. tours or Adminiſtratours © : and all ſuch Grants to defraud any per. 


ſon: of their juſt ation, were made void by a- later Statute f, Ir is 


* agreed, That the cognizance of Dilapidations properly and natu- 


rally belongs to the Eccleſiaſtical juriſdiction, and no Prohibition 
to lie in the caſe; or if ſuch happen to be granted, then the ſawe 
to be ſuperſeded by a Conſultation 8 : yet it ſeems Action upon the 
Caſe grounded upon the cuſtome of England, hath been brought in 
this caſe at Common Law, and Damages recovered ©, It is alſo e- 
nated by the Statute of 14 EL;z. That Monies recovered upon da- 
mages for Dilapidations, ſhall be expended in and upon the hou- 
ſes, &c. dilapidated i. 

(2.) Cardinal Orhobon in his Canon [De Pomibus Eccleſrarum re- 
fictendss)] hath conſtituted and ordained, that all ſuch Eccleſiaſtical 
perſons as are Beneficed, take fpecial care, that from time to time 
they ſufficiently repair the Dwelling-houſes and other Edifices be- 
longing to their Benefices as oft as need ſhall ſo require ; unto which 
duty they are earneſtly and frequently to be exhorted and admo- 
Biſh'd, as well by the Dioceſans as by the Archdeacons. And if 
they ſhall for the ſpace of two months next after ſuch Monition 
neglect the ſame, the Biſhop of the Dioceſe may from thenceforth 
cauſe It to be effeCtually done at the Parſon's charge out of the pro- 
fits and fruits of his Church and Benefice, taking onely ſo much and 
no more as may ſuffice for ſuch Repairs ; And the Chancels of Chur- 
ches to be in like. manner repair by thoſe who are obliged thereto. 
And as to Archbiſhops, Biſhops and other inferiour Prelates, they 
are by the ſaid Canon enjoyn'd to keep their Houſes and Edifices in 
good and ſufficient Repair, ſub divin: 7udicis atteſtatione. Conſtit« 
Othobon. de dom. Eccl. refic. Sub divini Fudicii atteſtatione (h. e.) 
damnationis eterne 5n extremo Calculo. glo. in ver. Sub divini Conſt. 
Othobon. de reſident. Archiepiſc. | 

(3.) By the Gloſs on that Canon it is inferr'd, That a Parſon may 
be guilty of Dilapidations, or of a NegleCt in that kind two ways; 
VIZ, 
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viz. Either by pot keeping the Egifices. io good repair, ar by not re- 
pairing rhe brig nee de at Con ef beet >the 
Maiſion- houſes of all Benefites Eccleſaſtigal, and. that, not.anely of 
all Parſonages and Re&ories, 'but alſo of ricks, and oY all 


Corates and Prebends, and of all others having Eccleſiaſtical Li- 
vings ;\ But not ſpecially (by the words of this Canon ). unto their 
Farm-houſes, though they alfa are by the Canon Law provided for 
in caſe of P:lapidations. And ſuch as neglett the Repa ns 2- 
foreſaid, may be accuſed and-convitted thereof before the Dloce- 
ſan, who hath power to ſequeſter the Fruits of ſuch Benefices for.the 
Reparations aforefaid. Gloſſ. in ver. ceſſaverit in diFÞ. Car. ſuch fruits 
thereof being in conſtruftion of Law, as it were tacitly hypothe-, 
cated' by a certain kind. of, Privilege for ſuch Indempnity; and for. 
that reaſon the Biſhop in ſome caſes may for that end ſequeſter. the 
ſame. | | Sg 91-12 Bag fait; , 496 

(4.) And whereas in the, aboveſaid Canon it is faid, That Chan- 

cels ſhall be kept in repair by ſuch as are thereunto obliged, it 1s to 
be underſtood, that that is ſpoken by way of alluſion to the common 
cuſtome in Epgland,, whereby the Body. of the Church is uſually re- 
paired by the Pariſhioners, and Chancels by the Reftors, who not- 
withſtanding ovght to be at the care, though not. at the coſts of the 
other alſo; he being annually accountable to the Biſhop for the 
ſame, if the Biſhop ſo pleaſe ; for which reaſon the Reftor hath © 
power to'andit the Accounts of the coſts and. charges about the 
ſame, as alſo what ſhall be given or bequeathed by way of Legacy. - 
for that ent! and purpoſe. And where this cuſtome prevails,” that. - 
the Pariſhioners ſhall repair the Body of the Ckurch, it is not.to be: 
underſtood,” that this is Incumbent on them as a Real, but as a Per- 
fonal duty or burthen ; yet every Pariſhioner proporrionably ro thar 
quantity of Land which he holds within the Pariſh and number of 
Cattel he feeds on the ſame : Gloff. ibid. in ver. ad hoc tenentur. And 
in caſe one Pariſh be by legal Authority divided into Two, in thac 
caſe, if ſuch diviſion were made by and with the conſent of theſe 
Four, viz. the Biſhop, the Patron, the Parſon, and the Parifhio- 
ners, then the more Ancient Church ſhall not contribute to the'Re- 
parations of the New, for that now they are two diſtinCt Pariſhes 

Gloſ]. ibid. 


(5.) Sir Ed. Coke in the third part of his Inſtitutes, having ſpo- Co. Int. par. 
ken of ereCting of Houſes and Buildings,. cc. tells us what he finds 3- cap- 97: 


in the Books of the Common Law and Records, touching Dilapida- _—_ - 


$E. 4:34, 


tions and decay of Building, and having Margined as here in this 
Margent, ſays, That Dilapidation of Eccleſiaſtical Palaces, Hou- 
tes and Buildings is a good cauſe of Deprivation. 


(6.) By 
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Leaſe was void by the death of the Incumbent ; for the Jultices ſaid, 
the Statyte doth provide againſt Dilapidations, and far maintenance 
of Hoſpitality ; and therefore provided the Leaſts ſhall be yoid not 
onely, for Non-reſidente, but by death or reſignation, for otherwiſe 
Dilapiaations ſhould. be in the time of the Succefſour, and he cannot 
maintain Hoſpitality. 

(8.) The waſting of the Woods belonging to a Biſboprick, is in 
the Law,underſtood as a Dilapidation, as was formerly hinted: 
Note, By Coke chief Juſtice, a Biſhop is onely to fell Timber for 
Building, for Fuel, and for his other neceſſary occaſiqns, and there 
is no Biſhoprick but the ſame is of the Foundatiqn of the King ; the 
Woods of the Biſhoprick are called the Dowey of the Church, and 
theſe are always carefully to he preſcrved ; and if he fell and deſtroy 
this, upon 2 motion thereof made to us (ſays the Lord.Coke) we 
will grant a Prohibicion; And to this purpoſe there was a great 
Cauſe which concerned the Biſhop of I ureſm, who had divers Cole- 
Mines, and would have cut down his Timber-Trees for the main- 
tenance and upholding of his works; and upon motion in Parlia- 
ment concerning this, for the King, Order was there made, that'the 
Judges ſhould grant a Prohibition for the King, and we will here 
(ſays he)- revive this again,. for there a-Prohibition was ſo granted. 
And ſo upon the like motion made unto us in the like caſe, we will 
alſo for the King grant a Prohibition by the Statute of 35 FE. 1. If a 
Biſhop cut down Timber- Trees for any cauſe, ualcls it be for neceſ. 
ſary Reparations (as if he-ſel} rhe ſame unto a ſtranger ) we will 
grant a Prohibition : Ard to this purpoſe I have ſeen (ſaid he) a 
good Record in 25 E. 1. where complaint was made in Parliament 
of the Biſhop of Dureſm (as before) for cutting of i 

or 
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for his Cole- Mines, and there agreed that in ſuch a caſe a Prohibition 

did lie; and upon motion made.a Prohibition was then granted : Mich. 12]zc. 
and the reaſon then given, becauſe that'this Timber was the Dow- ©: R- Chap- 
er of the Church; and o it ſhall be alſo in the caſe of a Dean and -—dd—= ag 
Chapter; in which caſes, upon-this ground we will grant (as he Bulſtr, Rep. 
ſaid) Prohibitions; and the whole Court agreed with him herein. 

Alſo in Sakgr's.cale, againlt whom Judganqus, hcing,giyen for 15 ip10- 

ny, yet he belng by aſſent of parties to contigue in the:Vicazage for 

2 certain time, this time being now palt, and he ſtill conginuing, in 

poſſeſſion, and committing of a walte,, by . pulhag .dowg the 
Glaſs-windows, and pulling up of:Planks,. the,Court. granted a P3o- mich. 1 4 fac. 
bibition, and ſaid, That this 1s. the Dower, of the.Ghuzch,. god we B. R. The 
will here Rcohibit them , if they: fell and waſte the, .T imber, of the Kine verl. 
Church, or if they will pull down the houſes ; And. Prohibiczan to Sakar. Bulft, 
prevent Dilapidations and to ſtay the doing of any Waſte, was in **' 

that caſe awarded accordingly. 

(9.) In a Prohibition, the caſe. was. this ; A Vicar, lops.and cuts wich. i3Jac. 
down Trees growing in the Chyrsb-yacd ;..che Church-wardens hin- B. R. Know! 
der him in the cargiage of the ſame away, and they being. ip Trial and AL, ver 
of this Suit : The Church-wardens by their Council, moved the Co 
Court for a Prohibition to the Vicar, to ſtay him from felling any PP 
more. Cokg Chief Juſtice, This is a good cauſe of Depgiyation , 
if he fell down T imber- T5ecs-and Wood ," this 3s 2 Dulafieation ; 

ibitign by.the BY 


aud Ly the Reſolution is Parliament,.a Pi ſhall 
be granted, if a Biſhop fells down Wood and Timber- Trees..c The 
whole-Court agreed cleatly: in this, $9.grant here a Pixobibhuion,to 
the Vicar to inhibit him to. make ſpoil of the' Timlfer, this. being 
(as it is called in Parliament) the-Endowmear. of... "Gburcte 
Coke , we will alſo grant a Prohibition, to reſtrain Biſhops from 
felling the Wood and Timber-Trees of their Churches. And ſo in 
this priacipal Caſe, by the Rule of che, Cougt & Probjbipign 52s 
grantee. | m9 $TC2-2207 C0 ne 
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CHAP, XVI, 


Of Patrons, & de jure Patronatus, 


1. What Patron properly ſignifies in the Law ;, the Original thereof, 
and howſubjed to corruption. 

2. In what caſe the Biſhop may proceed de jure Patronatus, and how 
the Proceſs thereof u to be executed. 

3: 'How' the admittance ought to be, in Caſe the ſame Clerk be preſen- 
red by'rwo Patrons to the ſame Benefice. 

4. 'Tn what caſes of Avoidance, 'Notice thereof ought to be piven to 
the Patron; and what courſe in that caſe the Biſhop is to take, in 
caſe he knows not the true Patron. | 

5- Several Appellations in Law, *mporting Patron. 

6. How many way: a Church may become Litigious. 

7. Whether an Advowſon may be extended ? 

8. In what caſe the Patron may preſent, where the King took not his 
turn upon the firſt Lapſe. 

9. A Patron may not take any Benefit of the Glebe during a Va- 
CAncy. * 

rp Rwthar caſe the Patron hall not 'by bringing the Writ of Qua. 

a ſip: neo 6 the Biſhop, prevent' the inewrring of the Lapſe to the 
I L Ordimar NL D(1:; 20C HOO Ri, 
11; Thi King is Patron Paramount, and" the Patron of all the Biſhop- 
ricks in England: The Charter of King John, whereby Biſhop- 
'-- *ricks from being Donative became Elechve. 
i ih CNL) IT 18 s j JL 13G! ' 
wy PAT ON, by the"'Canon Law, as alſo in the Feuds, 
Ll _(wherewith our Common Law doth herein accord) 
doth fignifie a yours who hath of right in him the free Dona- 
tion or Gift of a Benefice , grounded originally upon the boun- 
ty and beneficence of ſuch as Founded, Erefted or Endowed Chur- 
ches with a conſiderable part of their Revenue. De fur. Patri- 
#at. Decretal. Such were called Patroni 4 Patrocinands, and pro- 
perly, conſidering the Primitive ſtate of the Church ; but now ac- 
coning to the mode of this degenerating Age, as improperly, as 
Addons 4 movendo;, for by the Merchandize of their Preſentations 
they now ſeem, as if they were rather the Hackſters than Patrons of 
the Church. But from the beginning it was not ſo, when for the en- 
couragement of Lay-perſons to works of ſo much Piety, it was 


permitted them to preſent their Clerks where themſelves or their 
Anceſtours 


Of Patrons, 8 de Jure Patronatus. 


Anceſtors had expreſied their Bounty in that kind ;- whence 
they worthily acquired this Right of Fus Patronatus, which the 
very Canon Law for that reaſon will not underſtand as a thing 
meerly Spiritual , but rather as a Temporal annexed to what 
is Spiritual : Quod 4 Supremis Pontificidus proditum eft, Laicos 
babere Tus Praſentandi Clericos Ordinariis : hoe ſingyari fawore 
ſuſtinetur , ut alleFentur Laici, invitentur, & inducantur ad 
conſtruttionem Eccleſiarum. Nec omni ex parte Jus Patronatu; 
Spirituale cenſeri debet, ſed Temporale potius Spirituali annexum. 

Gloſſ. in c. pie mentis, 16. q. 7. Coraſ. ad Sacerdot. mater par. 1. 
cap. 2. Yet not Temporalin a Merchandable ſenſe, unleſs the Pre- 

ſentor and Preſentee will run the hazard of periſhing together ; 

for prevention whereof, proviſion is made by that Solemn Oath 

enjoyn'd by the Fortieth Canon of the Eccleſiaſtical Conſtitutions; 

whereof there was no need in former Ages lefs corrupt, when in- 

ſtead of (elling Preſentations they purchaſed Foundations ; and in- 

ſtead of erefting Idol-Temples (for Covetouſneſs is [dolatry) they 

Founded, Built, and Endowed Churches for the Worſhip of the 
True God. Patrons in fure Pontificio dicuntur, qui alicujus Eccle- 
fa extrumde, &c. Autbores fuerunt , ideoque Praſemandi & 
Offerendi Clericum jus habent, &c. Acquirunt autem hoc jus, 

qui de Epiſcopi cenſenſu vel fundant Eccleſiam, wel adificant , 
vel ante Cinſecrationem dotant, ut non walde ſit Obſcurum, Tus 
Patronatus, Ofc. Fns efſe Preaſentandi Clericum ad Eccleſiam 
Vacantem ex gratia & Conceſſum, qui Conſentiente Epiſcopo, wel 
Conttruxit, wel dotawvit Eccleſiam. Coralius ibid par. 4. cap. 6. 
And it is gratefully provided by the Canon Law , if a Patron or 
his Poſterity being Patrons, do fall to decay , the Incumbent of 
the Fruits of the Church by Compulfary cenſure of the Ordinary, 
according to that Law, is to be enforced to make Contribution to 
them : For which reaſon it is, that the Law holds Utilitas to be 

one of the three fruigs or efteAs of a Patronage, viz. Honos, Onus, 
Utilitas. 

(2.) If two Patrons, both pretending to the ſame Church, pre- 
ſent unto the Ordinary their Clerks reſpeQvely, who inſiſt on their 
Admiſſion, and the- Biſhop by admitting the one rejects the other, 
he that is rejeted, at leaſt his Patron, may have his Actioh againſt 
the Biſhop, not in the Eccleſiaſtical,but Temporal Court, by a Quare 
Impedit, or the like. In ſuch caſes therefore the Biſhop is wont to 
decree a Proceſs commonly called Negotium de Fure Patronatus(that 
is) Aday fixed and. certain is appointed by the Biſhop to {it in the 
Church that is void, and a Monition decreed to be ſerved on the 
Patrons preſenting, and the Clerks preſented, then and thereto be 
preſent, to ſee proceedings in the ſaid buſineſs according to Law, 
M m 70 
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* 22 H.6.29b to which end a Citation iſſues ro *'T'welve-perſons, whereof fix of 
If they refuſe; the Clergy, and fix of the Laity, all of the Neighbourhood of 'the 
—- = —_ ſaid vacant Church, to be then and there alſo preſent by. way. of 
ho an Enqueſt, and on their Corporal Oaths to } enquire on certain 
Commiſſioners Articles, then miniſtred to. them, touching the right of Preſentation 
of the Biſhop to the ſaid Benefice, Theſe Articles conſiſt chiefly. of theſe: Four 
may Proceed a- heads, iz. (1) Who laſt preſented. to. the ſaid Church when it 
gainſt _ _ was laſt. void, as alſo for the laſt two or three times when it was 
nat 7 void. (2) Whether the. perſon or perſons who-lalt preſented, or 
the Lay men by theſe laſtrwo or three times os turns, at the time and times of Va- 
—— <q cancy of the ſaid Church, did preſent in his or.their own proper 
Cenjures. right and title. (3) Whether either of the Clerks now preſented be 
FG 0 In- known or ſuſpected of any Notorious crime,or of Herefy,Simony, 
- hdr Perjury, Adultery, .or Drunkenneſs. (4) Whether either of the 
Writ de propri- Clerks now. preſented hatl»given or promiſed, either by himſelf, or 
erate probanda, any other for him and in his name, or by or with his conſent or 
and doth nu: knowledge, any Mony or other gratuity dire&ly or indire&ly, for 
pin whore obtaining of. his Preſentation- to the ſaid Benefice, to the Patron 
” '* thereof, or to any. other who prefented the ſaid Clerk, or cauſed him 
to be preſented. On which Articles if it be found by the Verdict 
of the ſaid Jury, that ſuch or ſuch of the ſaid Patrons was jn the 
poſſeſſion of the Preſentation at that time when. the Church was 
laſt void, then is his Clerk to be admitted, if there beno other le- 
gal impediment 40 hinder it, thatis, nothing to affe& him with, con+ 

tained In the third or fourth laſt precedent Articles. 

(3.) If two Patrons, each pretending a right of title to the Prc» 
ientation, ſhall preſent one and theſame perſon ſeverally tothe Bi- 
ſhop ro be Admitted and Inſtituted to the Church; the Biſhop can- 
not Admit him generally, but muſt in his Admittance of the Incum» 
bent, admit him Incumbent of the Preſentation only of one of 
them : And if they make ſuch ſeveral Preſentations, claiming by 
ſeveral Titles, the Biſhop is to direCt this Writ de Fure Patronatus-; 
for that in fuch cafe the Church is become Litigiows; yet the Biſhop 
is not to award the ſaid Writ, butat the inſtance and requeſt of the 
{aid parties. And here £. at whoſe charge the faid Writ of Fure 
Patronatus ſhall in this caſe be ſued forth, whether at the charge of 
the Biſhop, or. of the parties : for that the old Books (as the Re- 
porter gives us to underſtand) dodiffer in this point. Mich. 8. Fac 
C. B. in Danby and Linley*s Cale. Vid. 7 Ed. 4 Quare Imp.. 100. 
34 H.6.41.21 H.6.43. and 22 4.6.28. It is ſuppoſed (and com- 
monly practiſed) it is tued .at the inſtance and coſt of one of the 
parties, or of both if they joyn. 35 H. 6.18.6.19.9. 34 H. 6.12. 8 
Hob. 317-34H- 6.385 H.7.22-4. 


(+) Sup* | 


de Jure Patronatus. 


(4-) Suppoſe thata Parſon be deprived by the Ordinary,or reads 
-not his Articles; #n which caſes hu warl void, yer notice muſt 

be given/to the true Patron for that time, or elfe the Lapſe incurs 

not (which is inconvenient for the Church, and a prejudice to the 

Ordinary) for how ſhall he in thiscaſe aſſure himſelf of a ſufficient 

Notice? For if he give notice to him that isnot Patron, for this ve- 

ry turn, his notice is vain, and the true Patron perhaps knows noc 

of the Deprivation, or if he knows it, needs not Preſent withour 

notice given him. In this Caſe Sir H. Hobard Chief Juſtice holds, 

That his way is to award a Fure Patrenatuts with ſolemn Premoni- 

tions Quorum Intereſt; And then enquiry being made who is Patron, 

-to give him Notice, and if he Preſents not within fix months, then 

-the Ordinary may Collatc, though that ſhall not bind the very Pa- 

tron, yet-it ſhall excuſe the Biſhop from Diſturbance upon Special 

matter ſhewed: But if the other ſuppoſed Patron preſent, and the 

ſix months incur, Qu21e if the true Patron be bound, fince there 

was no Notice given him. And the Opinion of Hob.is, that though 

-without Notice the Patron his not bound by the Lapſe, yet that is 
-nothing to ſave the Uſurpation of another pretended Patron, who 

is not ſubje& to give Notice (a). Alſo if a Suit be depending be- (#/ Paſch. 17. 
tween Two parties touching the right of Preſentation, and it be Ju” mT _ 
not determined withinſix months, the Biſhop may preſent by Lapſe, jy. z1v;; ver 
and he that hath right to Preſent, ſhall recover his Damages, as by Archbiſhop of 


'the Statute appears (6). — and Hob, 
. Y ep. 
(5-) The Patron or he that hath right to Preſent to a Benefice, is 0 —_ 


ſometimes termed Advowe, alias Avowe (Advecatus) (c.)There is * 

alſo Advowe Paramount, or the higeſt Patron, which is meant only ,- FN pry 

of the King. Advocatus eft ad quem pertinet jus Advocationis alicu- Quare Impedt::. 

Jus Eccleſie, ut ad Eccleſiam Nomine proprio non alieno,poſſit Preſen- (c) 25 £9. 3.5. 

tare (4). Britton faith, That Avowe is he two whom the right of «) Fleta, |. *. 

Advowſon of any Church appertains; ſo that he may preſent there- p77 7. . : 

unto in his own Name: And is called Avawe, for a difference from : 

thoſe that ſomtimes preſent in another mans Name, as a Guardian 

that preſents in the name of his Ward; and for a difference alfo 

from thoſe who iave the Lands to which an Advowſon appertains 

but only for term of their lives or of years, by Intruſion or Diflci- 

{in (e). (e) Brittor, 
(6.) A Church may become Litigious both before, and by Cand <2P- -2- 

after a Fure Patronatus: Before, as by a plurality of Preſentations: 

By, as when incaſe of plurality of Preſentations upon a plural Fare 

Patronatus the one Jury givesa Verdidt for the Title of one Patron, 

the other for the Title of the other Patron: After, as when after a 41 It. 6:45. 4 

Fure Patronatus awarded, and Verdidt thereupon given for one of 

the parties, a third perſon preſents before Admittance of his m_ 
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( 7) Callis 
Read. 3. 


for whom the Verdict was given, Upona plural Fare Patronatus if 
one Jury give theVerdi& forthe Title of the one,the other for the 
Title of the other Patron, it is conceived in that caſe the 

may refuſe the Clerks of both . Patrons, and ſuffer the Church to 
Lapſe (f'). And where a Third perſon preſents after a Verdidt, as 
aforeſaid, but before the Clerk be Admitted, whereby the Church 


21 1.6. 44. 2- tecomes Litigious de Novo, in that cale the-Bſhop may award a 


Sed Quzre. 
21 H. 6. per 
Nowton and 
Paſtcn. 

(s) 21 H.5.44. 
Callis Read- 
ing 29. 

Hob. 319. 
(hb) 34.H. 6. 
40. 4, 

(7) Hob. 31 7. 


(+) Mich. 32. 
& 33 Eliz. 
Sir Jo. Arun 
deli's Caſe. 
Po.t Caſe 
Kant vel. 
Wrichal, in 
Owen's Rep. 


new Fure Patronatus. Alſo if the Biſhop doubts the Patrons Title 
that preſents, he may (as ſome conceive) award a Fure Patronarus, 
albeit the Church be not Litigious (g); which isa fafe way for pre- 
vention of any ſurprize to the rightful Patron or other pretenders, 
in which caſe if the Right of Patronage be found for another that 
had not before preſented, his Clerk may be admitted by the Ordi- 
nary (4); who is no Diſturber if he admit a Clerk that is preſented 
before the Church becom Litigious-by a ſecond preſentation (3);; 
for by the Verdict of the Jury aforeſaid, be is Qfkciently warranted 
to admir and inſtitute the Clerk fer whoſe Patrons Title the Ver- 
dict is given, in doing whereof he is no Diſturber, albeit the other 
Patron, againlt whom. the Verdi&t 4s given, ſhould after recoverin 
a Qare Impedit. And after a Verdict in a Fwure Patronatus found 
for a Patron, he, ought to renew his Requeſt to the Ordinary for 
the admiſhan of his Clerk; otherwiſe the Biſhop may Collare, in 
caſe the Church Lapſe after Six months. 

(7.) Sir Fobn £/rundel and his Wife brought a Quare Impedit 
againlt the Biſhop of GlouceFer and others, who pleaded in Bar, ti:at 
William Sturton was leizcd of a Manor to which the advowſon 
was appengdent, and bound himfelt in a Statute-Merchant of 29001. 
to. one Lorgy and the Statute was extended, and conyeyed the in- 
tereſt of the Srarute to one of the Defendants, and then the Church 
became void : And by the Court the Advowſon may be extended,. 
and it. it become void during the Conulees eſtate, the Conulce may 
preſent (&). 

(8.) In Beverley's Caſe agaiaſt the Archbiſhop of Canterbury, 
where the. queſtion was wherber the Queen might take her tum 
ro Preſent, in regard ſhe took not her turn when the firſt Lapſe 
hapned immediately at the firſt Avojdance, by reaſon of the In- 
cumbents having T'wo Benefices, with.in the Stat, of 21 H.8. And 
allthe Juſtices of the Common Pleas after long and ſerious debate, 
did Reſolve, That rhe Queen ſhal] not now have her Preſentation, 
but the Patronybecauſe the Queen hath ſuch Preſentment by Lapſe 
2s the Biſhop had, and no other, and could preſent but to the preſent 
Avoydance then void : Andalthough Nul/um tempus occurrit Regt, 
yet we muſt diſtinguiſh it thus; for where the King is linuted to a 
time Certain, or to that which in it ſelf is 'T'ranktory, There bon 
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che thing to be. done bach Eflence or. Conſiſtence, or white iere+ | 
ineth, for otherwiſe 


maineth, ther! hermay not, do it afterwards : So wherea 
Second preſentment 1s granted to the King,and he does not Preſent 


he may not after (/).. . , 


(1) Beverly 


(9.) During a Vacancy the Freehold of the - Glebe is in Abex 384in!t the = 
ance (m), and not in the Patron.(n); who can-ttke'no benefis; _—_ of 
thereby in that time (0), nor can he have any action for Treſpaſs — lin 
done thereon.in thetime of ſuch Vacancy (p) ; Yet if a man hath (4) Littl. 144- 
an Annuity out of a Parſonage, and he inthe Vacancy thereof Re- (») 8 H.6.24.b. 


leaſe to the Patron, it ſhall extinguiſh the Annuity.2 1 H.7.4.1.Co. (9) Ibid. , 


5. Forde, 81. b. 

(10.) It a Church becomes void by the death of the Incum- 
bent, or otherwiſe, and the Patron within Six months bring a 
Quare Impedit againſt the Biſhop, and then Six months paſs with- 
out any Clerk preſented by the Patron to the Biſhop; in that caſe 
the Lapſe ſhall incur notwithſtanding the pendency of the Writ; 
for it is not reaſonable that the Ordinary ſhould loſe his Title ot 
Lapſe without any wrong done by him,. by a. fraudulent aCtion 
brought without cauſe by the Patron, and whereby the Ordinary 
is put ro Expences without cauſe, and by ſuch fraudulent means 
the Patron might keep the Church perpetually void. Hob.Rep. 2.70 
& Roll. Abr. werb. Preſentment, lie. ag. 366. 

(11.) The Fus Appelland; in feb of Juſtice, and the Fus 
Praſentandi in caſe of Lapſe, ſeem to have a parallel reſemblance 
with one another in their gradations ; for as they both primarily 
meet in the Ordinary, fo they both paſs from himtothe Metropo- 
litan, and from him tothe King, not only as Supream Ordinary, 
but alſo as Patron Paramount of all the Bifhopricks in England ; 
which;as they were originally Donative per Annulum & Baculum: 


ſo now fince King Fobns timegthey are by Canonical Elettion; for + 


King Fohn by his Charter dated the 1 5:h-of Fanuary inthe 16th 
year of his Reign, granted this priviledge to the Church in theſe 
words, viz. Quod qualiſcunque Conſuetudo temporibus Pradeceſſo- 
rum mſftrongn hattenus in Eccleſia Anglicana fuerit obſervata,& 

equrdy mris nobis battenus Vindicaverimus,de catero im univerſis 
&* fngulis Eccleſftis & Monaſteriis,Cathedralibus & Conventuali- 
bus totius Regni | + TION. +4 in perpetum Elettiones quornm- 
cunque Pralatorum,majorum &* minorum; Salva Nobss © bere- 
dibus noſtris Cuſtodia Eccleſiarum & Monaſtericrum wvacantium, 
que ad nos pertinent. Promittimus etiam quod nec impediemm nec 
impediri permittemus per Miniſtros noſt ros, nec procurabimus,quin 


$3 univerſis & ſingulis Monaſteriis & Eccleſiis,poſt quam vacuerint 


Pr alature, 


(p) 11 H.6.4.b. 
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lature, quemcunque woluerint Libere fibi pr aficiant Eliftores Paſ- 
torum, petind ramen 4 Nobis privs Petar noſtris fo 
Eligendi, quam now denegabimus nec differemus. Es ſimiliter, po 

ctlebratam Eleftronem, noſter requiratuy Aſſenſus, quem nen de- 
negabimur, niſi adverſus eandem Rationale propoſuerimus, & legiti- 


. me probaverimus as ye quod non debemus conſentire, &c. Vid. 


Davis Rep. in the caſe of Pr emwnire, fo. 92,93. 


CAHP. XVII 
Of Parſons and Parſonages- 


1. Parſon, what he is inthe intendment of Law, 

2. What is meant by Parſon imparſonee. 

3- The Freehold of Church and Glebe is in the Parſon: what in- 
tereſt be hath inthe Church-yard, and the Trees there growing; 
and whether he hath any im the Bells or Ornaments of k 
Church? 

4. How he muſt be qualified that will be a Parſon ; and who is 
rendred —_— of being ſuch. 

5. Whether the Parſon may demand. any thing by.Cuftom, upon 
_ Burial of one who Lang in his Pariſh, was Buried elſe- 
where. 

6. The words Parſonage,Church,ReQory, frequently uſed Sync- 
nxmouſly, Penſions of Eccleſiaſtical cognizance. 

7: A caſein Law touching a Parſons Obbgations for Reſignation. 

8. Whether a Parſons acceptance of Rent makes-bis Predeceſſor's 
Leaſe good. 

9. Prohibition to the High Commiſſioners.of York, touching Arti- 
cles exhibited before. them again#t,a Parſon... 

10. A Caſe in Law touching the Confirmation of a Leaſe made 
by a Parſon. 

1-1. Other Caſes at the Common Law, relating to Parſons. 

Iz. The Patron nothing to do in the Charch ; 25 Plenarty. 

13. By what words a Kefignation of a Parſonage may be,or not. 

14.. Whether the Reſignationof a Donatiue. may be to the Donor, 
or how it may be departed with ? 

15: Whether the Parſon may appoint the Pariſh Clerk ? 


16. A Biſbop, Archdeacon, and Parſon, are Spiritual Corpora- 


tions and bave a double Capacity. 

k7. All differences between Parſons and Vicars concerning the 
endowment of the Church, are cognizable in the Ecleſiaſtical. 
Court. 

18. Priviledges of the Clergy. 


(1,) Hereis Parſon [ Perſuna] and Parſon imparſonee[ Perſona 
imper ſonata: | Parſon properly lignihies the ReCtor of a 
Parochual Church; becauſe during thetime of his Incumbency he. 


repre> 
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Of Parſons, 
repreſents the Church, and in the eye of the Law ſuſtains the per/on 


thereof, as well in Suing, as in being ſued in any action touching 
the ſame (4.) Originally the Parſon was he that had the charge of 
* a Parochial Church, and was called the ReQtor of that Church, 
but it ſeems he is moſt. properly fo called, that hath a Parſonage 
where there is'a Vicarage Endowed. And yet itts ſuppoſed that 
Pav/{ona is the Patron, or in whom the Right of Patronage is, for 
that before the Lateran Council he had Right to the Tithes, in re- 
gard of his having creed and endowed the Church which he had 
Founded. The Paſtors of Pariſhes are called Rectors, unleſs ' the 
Prxdisl Tithes be Impropriated ; and then they are called Vicars, 
Quoſi vice fungentes Ritterum : And Curates arethey who for cer- 
tun Stipends Hiſt ſuch Recorsand Vicars, that have the care of 

more Churches than one. 
(2) Parſon imperſonee, is he that as lawful Incumbent is in 
actual poſſefion of a Church Parochial,and with whom the Church 
G)N. B. of # full; be it Preſentative or impropriate (b); and ſeems alſo to be 
Entries, verb, that perſan to whom-the Benefice is given in the Patrons Right ; 
Hid in Annuity, for in ſorae Books Perſona imperſonata is taken for the ReCtor of a 
(0) Regiſter Renefice- Preſentative.and not Appropriated (c): Yet Dyer ſaith, 
2 Des 40. That a Dean and: Chapter ace Parieas Imperſonees of a Benefice 
nu. 72. +" appropriated to them (4); and in another place plainly ſheweth, 
(e) Idem, fo. T'hat Perſona imper ſonate'is hethar is Inducted and in poſſeſſion of 
221. nu. 19. a Benehice (e). So that Perſona ſeerns to be termed. Imperſonata,on- 


(f) Vid. Co. ly. in reſpett of the® pofleffion which he hath of the hce or 


On Litr. 


fo. 300, be Rector , be it Appropriate or otherwiſe by the Act of ano- 


ther (f). WC | . 
(3-) The Parſon hath a Rightunto the poſſeſſion of the Church 
and Glebe, having the Frechold in himſelf, and may receive the , 
Profits, Tithes, Oblations, Obventions, and Offerings to hisown uſe, 
without the Patrons or Ordinaries conſent, who without his con- 
{ent and agreement can do nothing during his Incumbency to chatge 
the Church or his Succeſſors. And notonly is the Freehold of the 
Church in the Parfon, but he hath alſo-the Right of the Church- 
| yard-and Glebe "in him, whereof if he be put out of poſſefſion, or 
(z) Vid. 2%. diffeiſed, he may have an Ailize (g). Or if he be ejeed he may 
- * 19. by have Trefpaſs, and ſo may the Vicar have againſt a Stranger, ib he 
—_ 7, bedifleikd of the: Church-yard,. hut notagainſt the Perſon him- 
Firzh. tit, felf (5). For the Parſon ſhall have an Affize or an Action of Treſ- 
Furiſaiction,19. paſs of ſuch things as are annexed unto the Church or Glebe, or 
tor cutting down of the Trees, or doing of Treſpaſs inthe Church- 

G) 11 H.4. 12, Jard_ or Glebe, the Right and intereſt thereof being in the Parſon. 
& +7 H. 3, (#.)-Butif the Bells in the Steeple, the Ornaments of the Church, 
Prelib, 26, or the like, betaken away, in that caſe the- Action doth not belong 
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to'the Parfon, bur rorhe Churchwardens (ZE). /Notwichſtanding @) 17H. 4; 


+> = the Parſons Right and'intercſt as aforeſaid, yet he cannot cur down '2- acc. 
- the Trees growing in the Church-yard of his Pariſh, fave for the © Mich 1 3. 


Jac. B. R. in 


Repair of the Church (/). Or if a meer Stranger cur them down, Bellainiet 
no Suit can-be thereon in the Spiritual Court for Danimages; for if Caſe. 5. 

Suit be there, commenced in the Caſe for Dammages, no Conſulta- Roll Rep. 25.5, 
tion ſhall be (”z). Nor can the Parſon have Action for Seats in the © + Srar. of 
Church taken away by a Stranger, becauſe they are not fixed to 375 © 1+ P-r- 


the Freehold ; But the Churchwarden may have an Adtionin that rob Lag 
caſe (»). . - ling down Trecs 


(4) No man canbe a Parſonuntil he be a Prieſt in Orders,which » the Church- 
he cannot be until he hath attained the Age of 24 years ; Confe- 1474, ſave to 
quently therefore he muſt be of that Age cre he can be a Parſon (0); "2477 


Chawncel, or 


-- -and is commonly-called (when Induced intoa Church) the ReQtor Brdy of the 


thereof, and ſhall be accounted Proprietor of the Tithe of the Pas church. 
riſh wherero the Church belongs, if the contrary be-nag ſhewed (m) Ibid. 
(p). A'man-that is guilty of ſome Crime that is ma/um in ſe, as (*) 3 H. 7.12. 


_ Murther, Perjury, Forgery, or the like,though not convict thereof, * « 13 El. 


yer if the Truth thereqf ve certainly known to the Ordinary, may (;\'5 1.4 
be rejefted by him from being Parſon of a Church, if thereunto egider 329. 


' preſented by.the Patron (4); Otherwiſe it is, in caſe he be guilty (9) Lindw. 
'only of a malum probibitum, and not malum in ſe, asto play at un- cap: Imprimis 
lawful Games, to frequent Taverns and Alehouſes, or the like (7). * 5% 


Alſo the Son is by the Canons rendred incapable of ſucceeding his 02. Coe 5.58.9. 


Father in his Parſonage (s); And it a man preſented to a Living be , ) Lind 

not in Orders, the Biſhop may refuſe him, but not fur want of a Te &,.. ; your 
ſtimonial (z); for if any perſon ſhall be Admitied, Inſtituted, and inhivirum, &c. 
Induted into any Living before he is in Holy Orders, his Admitſi» (*) Leon. 1 30. 


-on, Inſtitution, and Induction are void by the late Act of Unifor> 


mity (#) ; whereby his Subſcription, and thereof the Biſhops Certi- ,\ 
ficate, alſo his Reading the 39 Articles of Religion in The flame fp 
Pariſh-Church on ſome Sunday or the Lord*s-day fumes Divino- 
rum) within two months next after his InduCtion,the declaration of 
his unfeigned Aſſent and Conſent thereunto, his Reading the Book 
of Common-prayer,or Serviceappointed for the Church that day, 
within two months next after his Induction, with the declaration 
alſo of his Aﬀſent and Conſent to all things therein contained, are 
required, otherwiſe the Church becomes void, and the Parſon wil 
be pur to the proof of all the Premiſles, in caſe he Sue the Pariſhio- 
ner refuſing to pay his Tithe, if he ſhall infiſt thereon. The'Sta- 
tute of 1 3 El. cap. 12. Ordained, "That the Articles agreed by the 
Archbiſhops and Biſhops of both Provinces, and all the Clergy in 
the Convocation held at Landon, &c. ſhall be read by the Incum- 
bent, otherwile he is ip/o faFo deprived. Or admitring all theſe Re- 
N n quilites 
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uifites have had their due performance, fo that he is a complear + ; 
arivn to all intents and purpoſes of Law whatſoever, yer he may '- 


not under pretence of this or that Cuſtom, extend the Lines of his 
Parſonage beyond. its due. limits or bounds,. our of an Avaricious 
deſign to advance the perquiſites of his Parſonage. 

(5.) Edward Topſal Clerk, Parſon of St. Betolghs without Al- 
derſgate, London, and the Churchwardens of the fame, Libelled in 
the Iiccleſiaſtical Court againſt Sir Fobn Ferrers; and alledged, that 
there was a Cuftom within the City of London, and ſpecially withe 
in that Pariſh, 'That if any perſon, being Man or Woman, die with- 
out that Pariſh, and be carried out of the Pariſh to be Buried elſe 
where, that inſuch a caſe there ought to be paid tothe Parſon of this 


l 
- 


- Pariſh, if he or ſhe be Buried elſewhere, in the Chancel ſo much, and +. 


to the Churchwardens fo much, being the Sums that: they alledged 
were by Cuſtom payable unto them, for ſuch are were Buried in 
their own Chancel; And then alledging, that the Witeof Sir Fob 
Ferrers died within the Pariſh, and was carried away and Buried in 
the Chancel of another Church, and ſo demanded of him the faid 
* Note, That Sum. Whercupon, for Sir Fobn Ferrers a Prohibition * was prayed 
in Prohibition by Serjeant Harrs, and upon debate it was granted : For this Cu- 
- cog ſtom is againſt Reaſon, 'Fhat he that is no Pariſhioner, bur may 
pr a =—_ &o paſs throughthe Pariſh, orlie in an Inn for that night, ſhould (if he 
proof of che then die) be forced to be Buried there, or to pay as if he were; and 
Surmze, ſhall ſo upon the matter to pay twice for lis Burial (»-). | 
mer be-counted ('9.) Thewords Parſonage, Church, and ReFery are frequent! 
” _ _ in the Law uſed Syncnrymouſly and promiſcuouſly ; but the ward Ad- 
ne % wowſen iis another thing, and diſtiatt from each of them. And as to 
the Kalender. ſome Parfonages there are certain. Rents due aad payable, ſo out of 


In Caſe Cipley ſome Parſonages or ReCtories there are iſſuing certain Rents or Pen- 
againſt Cellins, fions, which Penſionrare not ſuable at the Common Law, but in 
———— P the Eccleſiaſtical Court, as was faid in Crocker and York's Caſe ar 
Jac: C: B. kd. gainſt Dormer, againſt whom they had a Recovery in a Writof En» 
Topſal and o- try in the Poſt, among other things of a yearly Rent or Penſion of 
chers verſ, four Marks, ifluing out of the Church or ReQtory of F. In which 


Ferrer;. Hob. 


= Caſe it was agreed by Clench and Feuner,that a Penſion ifſuing out 
EP- 


of a Rectory the ſame with the Rent; of which Popham ſeemed 
to make ſome doubt ; for there being in that Caſe a Demand for 
Rent in the DisunCtive, viz. a Rent or Penſion, he moved that the 
greareſt difficulty in the Caſe was the Demand mage in. the Dil- 
Cx) Paſch. 35 junCtive, Viz. of an Annual Rent or Penſjon ; for if a Penſion iffu- 
Bliz. Crocker 1Ng out of a Reftory ſhall be ſaid to be a thing meerly Spiritual,and 
and Terk verſ. Not to be demanded by the Common Law, or meerly of another 
Do#mer. in nature than theRent it ſelf, with which it is there conjoyn'd by the. 
Poph. Rep. word [or,] that then it is Erroneous. (z). G) 
7). B; 
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= + (7.) B- brought an Aﬀtion of Debr againſt #. an Qblig+- 
5 feo'af 600k the Condition was, That if W. Reſign « Benefice 4 
on Requeſt, - that then rhe gation ſhould be void. And the 
Condition was Eantred;; the Demurred, and Judgment 
in B. R. pro Querente. And upon Error brought, Judgment was 
Afﬀirmed in the Exchequer ; for this Obligation-is not voidable by 
the Statute of 14. Eliz. which makes Obligations of the ſame force, 
as Leaſes made by Parſons of their Glebes, wiz. Non- Reſidency: 
| And it doth not appear by the Plea of the Defendant, that it - was 
; not an Obligation bona fide, which might be lawful; Asif a Patron 
which hath a Son, which is not yet fit to be preſented for default of 
Age, and he preſent another with an Agreement, that when his Son 
come to the Age of 2.4, years, he ſhall Reſign it, it is a good Obli. 
jon. And this Caſe, viz. an Obligation with Condition to Re- 
| n had been Adjudged good in the Caſe of one Fones, An8. Fac. 
And the Counſel faid, *'That he who is preſented to a Church is 
\Married thereto, and it is like as if a man who hath married a Wife, 
{hould be bound to be divorced fram her, or notcohabit with her, 
theſe Conditions are void. But theſe reſemble not our Caſe (y). (0) B<Mingrw 
” (8.) Ie was ſaid in Fobnſen's Caſe, That if a Parſon Leaſes his j=* #*Hart 
ReQtory for years, or parcel of his Glebe, reſerving a Rent, and 
dies, if his Succeſſor accepts the Rent, that Acceptance does nor 
make the Leaſe good ; becauſe by his death the Franktenement is 
in Abeyance, and in no Man. And alſo a Parſon cannot Diſconti- \Þ 
nue: And by conſequence, "That that he did without Livery, is | 
determined -by his death. And it is nor like to the Caſe of an Abbor, 
Prior, 'or Tenant in Tail (z). 

(9.) Hendon moved for Dr. Clay,Vicar of Halifax, That a Pro- ( oo pgs 
hibition might be granted to the High Commiſſioners of York, for wo a 
thar, that theſe Articles by one Sm#b were exhibited againſt him, FP 
VIZ. 1. That he read the-Holy Bible in an irreyerent and undecent 
manner, fo-the ſcandal of the whole Congregation. 2. That he 
did not do his duty in Preaching ; but againſt his Oath and the Ec- 
cleſiaſtical - Canon, had neglected for ſundry Mornings to Preach. 

3- That he took the Cups and other Veſſels of the Church,” conſe- 
crated to holy uſe, and employed them in his own Houſe, and pur 
\Barm- iy the Cups, that they were ſo polluted, tharthe Communi- 
cants of the Pariſh were loth to inkes of them. 4- That he did 
- not obſerve the laſt Faſt (Proclaimed upon the Wedneſday) but 
on the Thurſday, becauſe it was an Hqly-day. 5. That ke retained 
one Stevenſon in one of the Chappels of Eaſe, who was a Man of ill 
Life and Converſation, viz. an Adulterer and a Druakard. 6. That 
he did not Catechize according to the Pariſh-Canon : but onl: 
bought many of Dr. Wilkinſon's _— ; for every of _—_ 
. nz 
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Of Parſons: © 
he paid 2 4. and fold them to the Pariſhioners for 3 d. without 'any 
examination or inſtruction for their benefit. And thar he, when any 
Commithons were directed to him: to compel any perſon in his 
Pariſh ro do Penance. exatted Mony of them , and ſo they were 
diſmiſſed, without infliting ww 63gr ——_— their Cenſure 
was.. And that he and his Servants uſed divers Menaces to his Pari- 
ſhioners, and that he abuſed himſelf, and diſcharged his FunCtion 
by divers baſe Labours, vis. He made Mortar, having @ Leathern- 
Apron before bim,and be himſelf took a Tithe-Pigg out of the Pigſty, 
and afterwards be himſelf gelded it. And when he had divers Pre- 
ſents ſent him, as by ſome Fleſh, by fome Fiſh, and by others Ale, 
he did not ſpend it in the invitation of his Friends and Neigbhours, 
or give itto the Poor ; but ſold the Fleſh to Butchers, and the” Ale 
to Ale-wives. And that he commanded his Curate to' Marry a 
Couple in a private Houſe, without any Licenſe : And that he ſuf- 
fered divers to Preach, - which peradventure had not any Licenſe, , 
and which were ſuſpeRed perſons, and of evil Life. It was faid by 
Henden, That.they cannot by the Statute of I El:z.cap.1. meddle 
with ſuch matters of ſuch .a nature, but only examine Herefies, and 
not things-of that nature'; and'that the High Commillianers at+ » 
Lambeth certified: to:them, that they could not proceed in ſuch - 
things, and adviſed them to diſmiſs it; bur they would not defiſt. 
And the Judges (Richard/on being abſent) granted a Prohibition, 

LID 2. if cauſe were not ſhewn to the contrary (a), 
gainſt Dr.Clay.. (19+) A Parſon makes a Leaſe for 2 1 years, the Patron andOr- 
Hertle's Rep, dinary confirm his Eſtate for 7 years ; the Parſon dies: The Que- 
ſtion 1s,. Whether that Confirmation made the. Leaſe good for 
2.1 years; or but 7: years. And it ſeemed to Flutron, That the Leaſe 
was confirmed but for 7 years. But Richardſon was of the contra- 
ry Opinion, and took a difference, where they Confirm the Eftate, 
and where they Confirm the Land for 7 years, The Confirmation 
confirms all his Eſtate : But where they confirm the Leaſe for 9 
years, 'That Confirmation ſhall not enure bur a: ro the 
Confirmation. And that difference was agreed by Crook, and all 
the Serjeants at the Barr. And afterwards Hutton ſaid, That that 
FE was 2 good Cauſe tobe conſidered, and to be moved again (6). 
6) Temlinſon's (1:2.) In a Replevix: And the Title was by Leaſe made by a Por- 
_ R ſon ; And the Avwory was, 'That A.' was feiſed of the ReCtory of 
''P H.and madeaLesfe, without ſhewing that he was Parſon. And by 
(e) Cold againſt the Court, That that ſhould have —_— Exception, if it had 
Waters. Noys not been faid in the Avowry moreover, Thar A. was ſeized 4» jure 
Rep. Ecdleſee, which ſupplies all (c).. ; 
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AY During the time of the Parſon, the, Fro p backs nothing gpm 

in the Chwch,( (4). And.therefore if the Pa t a Rent (4) 11 H.64b. 
by Fine out. of .the Church, being, ra frerwards the 

Dk dies, that charge ſhall oor bind the Sorts for that 

the Parſon and-the Ordinary were nopartics to it (e). (0) 38E, 34. 


(13. YIf a Parſon would Reſign, the word | Ref ignare], is nok- it | | 
ſees the only proper word in.the Law for Reſignation, -but [ Re- | ' 
munciare, 'Cedere, & Emittere,) arethe ulual words or terms of Re- (f) D. 11, 8. | 
ſignarion-(f). Yet if a . Prebend doth give, grant, yeild, and,con- £94: 6. _ 
frm. his Prebendary and, the Poſſeffions thereunto belonging unto 72* Cognizance 
the (pages To have aud to bold to him and his. Succe by 

and ſubmitting to him Omnia jura by reaſon thereof qwe- to che rs ofia- 
SE : theſe words it ſeems are uthcienr and ount ftical Coos, 


LR AR. T7, 
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potion albeir the proper words are not therein (g): Mich 10, Jae: 
P he to be made to the Immediate Ordina z and not CO X 


tothe Maine, for which reaſon a Prebend may norRelign-to the gy 'a6.. 
King, for, thac alrhough be is Supream Ordinary, yet be.1s not the 29, 

Immediate. Ordinary, and he: is not. bound to give Ll Colle otice to the (g) Ibid. 

- + WW + Patron, asche Ordinary ought, hor of ink <p rs AE nam. berven 

to preſent to the Ordinary (b). Protincment, le. 

C14.) In Trefpa: The Caſe was, The Defendant being Iacury 1 © fa. 

bent of the Church of B. (Ad. and G. having the Donation t bers Fro 

of ) made an Inſtrument, whereby Cnerſe & ray Me ta, 7 and why 44 

omnibus ad quas in bac partepertinet aducceptandar Eccleſiam 

& B. and thereupon the two, par e Þir to the Plaintj 

being diſturbed by the Defendant m—_ Trefpals. Thee 

was, Whether a Reſignation of a ive could be to the Tp 


or how it. {be vopnrnny 9h. 390 Refolyed (x:) That this 
fg only by Eel of abengs 
nor ; he eh Ge IT Dane 6 hing to 


do therewith ;-and as the,P 041 ar tg: may 

reſtoreit tohim; and alhoughthe in, Yacbithe Y 
Freehold, yet he ma ir wh Re = | Sour any 0- b | 
ther Ceremany, moe the: Qrdinary: hath hah Auk Ur: 4a þ | 

(L) Re 2nd Sonar are\,nOT Re: ole 'Y 
2.) Reſol Reſignation, to i poi 

for it doth enure: to both as-a | —__ [. da. ol 


Un alrkoughthe Reſignation was de Eccleſioyetit bus + 
all the Poffeſhons, _w 
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fi) M. 24 Jac. 


B. R. Walpole _, 


& Gale, per \ 


'Cur. '& Roll, © 


Abrid. ver. 
Prerogative, 
lit, Y. 


ti. L. 


but'Adnits another choſen by the Parfon : In this Caſe a Writ may 


"be/awarded, commanding him to Swear'the Clerk choſen by the 
Pefry. 22 Fac: VV alpoo!'s Caſe. The like Writ was granted for the 


| \ * Clerk of the Pariſh of Sr. | Foſters,” London. Mich.-16: Car. B. R. 
(4) Roll. ib; 7 


brtweeri Orme and Pemberton (&). The Pariſhioners of 'the Pariſh 


of Alphage'in Carterbary preſctibed tohave the Nomiridticn and E- 
ion of their Pariſh o 


er, and the Parſon of a Pariſh by force 
"of a Canon, upon voidance of the place of the Pariſh-Clerk, ele&ted 


"one" to" the, Office : The Parifhioners by force 'of their Cuſtom 


Uefted C.” the Pariin, fippoling this EleRion to be Irregular, for 
tharir was apdift the Canon, Sued C. before Dr. Newman Chance 
lor of Canterbury, and the faid C. was by Sentence deprived of the 
Clerkſhip. of the Pariſh, and another Clerk of the Pariſh Admit- 


- td.” C.- moved for a Prohibition, and had it granted by all the 


Court ; for it was held, Thara Pariſh-Clerk is a meer Lay-man, 
and ought to be deprived by them that pur him in, and no others; 


ws and the Canon Which willeth that the Parſon ſhallhave Ele&ion of 


Trin. 21 Jac. 
B. R. Fermin's 
Caſe, 


Cro. par. 2. 


the Pariſh-Clerk, is mecrly*vbid to' take away the Cuſtom ,- that 
'any perſon had to Ele& him. Vid. Stat. 25 H.8. Thata Canon 
—_— Common Law , confounding the Royal Prerogative of the 
Kinf, or Law of God, is void;' and Cuſtome of the Realn cannot 
be raken away but by 'A&'of Parliament, Vid. 21 Ed. 4. 44- And 
Tr was Reſolved, Thar if the Pariſh-Clerk' miſdemean hinſelf-in his 
Office, or in the Chitrch; *hE may be Sentenced for that in the Ec- 
clefraſtical Court to Excommynication, but: not' to Depriyation : 
And afterwards a Prohibirion was granted by all the Court ; and 
Held alfo, "Thar a Prohibition -liech'as well after Sentence in this 
Caſt as before! And* in Germzin's Caſe, Whereas'the Church-war- 
tenvund Pariſhioners of RK." furmized they had'a' Cuſtom to place 
4"Cletk there / $55 Eledion of the Veftry tit Parſon fued them 
in rhe'Fecleftaſtical Court; ro' have his-Clerk-placed-there, accord- 
Tng to a late Canon made : It was the Opinion of the Court, that 
it was a good Cuſtom, and that the Canon could not take it away; 
wherefore a Prohibition was granted. 

—_—— (16). A 
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| baby Biſhop, Archdeacon, Parſon, are Spiritual 
ons at fi 

the others) hath-two Capacities (/), the one to take him and his 
Heirs ; the other -to him and his Succefſors, and in that reſpe& he 
is ſeized jure 'Eccleſiz. It F.S$. be Parfon of D. and Land be 
granted to-F.S$. Parſon and his , and to F.S. Clerk and 
his Heirs, in this caſe he ts Tenant in Common with himſelf 


'm). 

: (17.) Note, That it was agreed in Buſhie's Cafe, That if a 
Parſonage be It1propriate, and the Vi be endowed, and dif- 
ference be between the Parſon-and the Vicar concerning the 'En- 
dowment, that ſhall be tried by the Ordinary, for the Perſons and 
the Cauſe are both Spiritual : And there the Vicar ſues the” Parſon 
for Tithes, and ſuggcſts the manner of Tithing, and prays a Pro- 


Common Law ; for the Parſon (and this is meant alfo of 


I) 4o E. 19. 
Bz. Dean, &c. 
2.14 H. $8. 30, 
b, 


(m) 14H. 8. 
ibid. 
Finch, Neomo- 


terms, p.138. 


hibition,” and it was granted, and after upon ſolemn Argument Buſbi-'s Cafe, 
Conſultation was granted, infomuch that the manner of Tithing Brovnl. par. 2. 


dd not come in queſtion, bur the Endowment of the Vica:a 
only ; for that is the elder Brother, as the Lord Coke faid: T 
was citedto be Adjudged by Coke. Alſo there is much difference be- 


 eween Prebends and Parſons; for it was Adjudged in Watkinſon Watkinſon 2nd 
and Man's Caſe, 'That q Leaſe made by a Prebend is good by the Man's Caſe. 


Statute of 42 H. 8. for he 1s not excepted, but only 
Vicars; and fo it was ſaid 'it had been Adjudged in Doftor Dale's 
Caſe. 


(18:) Ir wil not be denied, but that the Clergy of England 
have had in all Ages certain Priviledges, which the. Laity never 
pretended to : To which purpoſe there have been Laws Ena&ted 
and Caſes Ruled 2 9=ms learned in the Laws. In 4n. 22 H8, 
eap. 5. it is Enacted; That the decayed Bridges in every County, 
where it cannot be known who in right ought to repair the ſame, 
ſhall be repaired by the Inhabitants of the faid County, Town cor- 
porate, or riding where the Bridge is, by the Aﬀcſiment of the 
Juſtices of Peace, who may appoint ColleQtore to levy the fame 
by Diſtreſs. Now the Queſtion is, Whether the Parfons and the 
Vicars may be charged by the general word of the Inhabitants, 
and Diſtreſs taken of their Spiritual Livings > In order to a Reſo- 
lution of this Queſtion, it muſt be premiſed, Thar it is moſt eyi- 
dent, that the Clergy zre by the common Law of this Kingdom a 
divided Eitate both for their Perſons and Spiritual promotions, 
from the Laity of this Land ( 1 ). For their Perſons, Fitz.NB.fo.1 75. 
That Clerks ſhall not be choſen Bayliffs or Beadles for the Lands 
in their poſſeſfions, although the Land, before it came to the hands 
of the Clerk, was charged- therewith by tenure. (2). A.Clerk ar- 

! raigned 
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2 - Pp S \ -, < A CY 1 4 > "I - : A __ TT. ; , l 
P as hs 4 —_ jþ POSED FRY I - EY l I F. \ my I bP 4 4 Y % . 
- - A - : 7 , »*5 
_— _ : 
, | EY 
= br he " — ” 4 
_—_— = ” '7 EE Oo Ow d 
” x 
, i ” | 4 
T LT ad 
« *- . bt an 
Y PEI IT —— - 
> 


aigncd before.a Temporal Judge for Felony, n {plead the Jurif 
Fo ne Court; Thg Clergy-men, by Ja, f their Re 
ſtance,. are not_ bound tothe Leet, nor to follow Hugh. and Cry. 

( 3-) That their Spiritual Livings are. alſo diſchazged from the gene+ * 
ral charge of this Realms Laity,appears-by the \Regiter, fo. _ 
F.N.B. fo. 1.7, That Spiritual perſons ſhall not he charged to pay 
Toll, Portage, or Murege, but may diſcharge themfelyes by Writ. 
Alſo the Sheriff, who by the Lgw is the King's general Othcer to 
ſerve Proceſs in every County, may not intermeddle with the 
Clergy..in reſpect of their Spiritual promotions, but return'Quod 
Clericus. ef Beneficiatus in Egiſcopatunon habeng, Lajcum fa dum in 
balroa mes; and then the Proceſs puift-be to the Biſhop as appears 
34 H.6.. 2.1 H.6. This Priyiledge is confirmed to the by Mag- 
na Charta, and divers/Grants.and Statutes, viz. Artieulus Cleri, 
9 E. 2. cap. 9. Likewiſe no Diſtreſs ſhall be raken in the Ancient 
Donations of the Church. 'The like Grant -is made unto them by 
King Ed. 1.24 Proteſbation 2. That the Sheriff or Miniſter of the 
King ſhall not - meddle with the Goods, Chattels, or -Carriages of 
the Clergy; and in Purveyors, 12 An. T4 Ed: there is a Statnte, 
' that Purweyors ſhall not meddle with the Clergy, &c, Ed. 1.cap. 1. 

I R. 2. Cap. 2. 1 H. 4. cap.3. Statute Spritualties, 2. Privileds 

+ Grants, Immunities of the -Clergy are med. So that it ap- 

pears borh by+the Common: Law and rhe Statutes, that the Clergy |. 
are not to be burthened in the general charges with the Laity of 
this Realm, neither to heated or incumbred, unleſs they be 
- eſpecially named and expreſly charged by ſome Statutes. And di- 
'yers Statutes heretofore expreſſing t flves with the like general 
words, have never been expounded to extend to the Clergy, as by 
the uſage of them appears by the Statute of J/inton. An.13 Eliz.1. 
Again, the people dwelling in a Hundred where any Robbery is 
committed, {hall either bring forth the Felon, or agree with him 
that is robbed, yet hath it never been taken , that Parſons and 
Vicars ſhould be Contributors thereunto ; yet the words [ Gentes 
demorantes} viz, the People dwelling, are as general words as | In- 
habitants]. 'In the fame Statute there are the like general words 
[Watching, &c. | yet the Clergy thereby are never charged. 
Alſo the Statute made for the High - ways, An. 2 & 3. P. 
& M. chargeth every Houſholder ; yet this general [| Houſ- 
bolder ] hath never been taken by uſage to charge the 
Clergy, viz. the Parſon or Vicar. Fitz. in his Nat. Bre. fol. 131. 
faith, that a Clerk being bound in a Stafute- Merchant , ſhall 
not be taken by his Body : And the- Writ founded upon the 
Statute - Staple , 27 Ed. 3..cap. 9. hath this ſpecial Proviſo, 
Sz Laicks ſit , capias, Allo the Statute whereupon this _ 
: oat: 


IT 


DD — 


and Parſonages. 
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founded , is general, and no exception made at the Clergy. 
And 33 H. 8. cap. 2. there is a Statute that chargeth all 
Reſiants within any County where there is no Goal, to be Taxed 
by the Juſtices for the Building of one, yer have the Clergy never 
been charged by reaſon of theſe general words [ Re/iants, &c. ] 
1 E4d.1.18 Ed. 3.4-1R. 2.1. Fortheſe reaſons it is ſuppoſed, that 
the general words in the aforeſaid Queſtion will receive in Law the 
like Expoſition, as the other faid recited Statutes have done ; And 
the Parſons and Vicars ſhall not thereby becharged, the rather for 
that the Statute ſets down the Inhabitants of the County, where 
certain perſons that ſhould do it, cannot be known, which is to be 
mtended ſuch Inhabitants as are chargeable to Ponrage, which Spi- 
ritual perſonsarenot, but excepted, as aforeſaid. 


CHAP. XVIIL 


Of V icars, Vicarages, and Benefices. 


1» The Vicar and Vicarage deſcribed according to Law. 
2. What difference between _—_ and Par/onape; their ſeveral 
Rights and IntereFts reſpettwoely. 
3 Fawwr phat @ Vicarage Chg may be Appropria*ed , and 
ow ? 


4. The Chaplain of the Vicar of Hallifax bis Caſe for his Sa- 
lar 


5. V, oi may Sue in the Eccleſiaſtical Courts for Penſions. 

6. How aVigarage may be created. | 

7. The Reſolution of Court touching the Vicar's Tithes, in reference 
to the Parſons Glebe. 

8. Caſes in Law touching the Parſon and the Vicar's Tithes where 
Compoſition or Preſcription is in the Caſe. 

- 9. VV ho is Patron of the Vicarage,whether the Parſon or the Pa- 
tron ? 

10. In what Caſe the Vicar may Sue in the Eccleſiaſtical Court 
for an addition or increaſe of Maintenance. 

11. In what caſe a Vicarage ſhall determine; and what ſhall be an 
unionof Parſonage and Vicarage. 

12. Benefice bow defined by the Canon Law, with the Reaſon, 
of that Definition. 

13. Benefices Eccleſiaſtical extend to Ecclefiatical Dignities by 
the Canon Law, but not ſowithin the Statute of 21 H. 8. 

I 4. Of what an Eccleſraftical Benefice conſiſts according to the 
CanoniFts. 
I5. Cautionary Laws relating to Benefices ; by what marks or 
ſigns an EccleſiaFtical Benefice is known at the Canon Law. 
16. The common diſt inttion of Eccleſiaſtical Benefices at the Com- 
mon Law. . 

I7. A Caſe in Law touching a Vicarage, whether. Diſſolved,or 
not ? 

18, Vicarages of Two ſorts, how cemparedto a Commendam. 


V29, ICAR is he wao hath rhat' Spiritual Living called a Y:- 
carage, being no other than a certain part or portion of a 

Parſonage, allowed to the Miniſter for his Maintenance, introduced : 
at 


Vicars, Vicarages, and Benefices. 197 
at that time when Im lations firſt began; both which Livings 
as they are Commonly Called the Church, ſo both fuch as ſerve in 7% Parr Pa. 
them, are called the Patron's Clerks. The Vicer is uſually appointed 57% 9» 07... 
and allowed to ferve the Cure, by him who hath che Impropriation "77 97 74% 
| of the Parochial Tithes, for at the Original of ſuch Impropriations ws: age.sR, 
a certain portion of the Parc was allotted and ſet apart from Omais Vice. 
the reſt to maintain the Vicar, who was to ſerve the Cure (a) ; So ria cit Eccleiia 
that now the Prieſt of a Parochial Church, where the Predial Tithes P** Coke, in 1h 
are impropriated, is called the Vicar, 6. e. vice Redoris. And it Kungs es oY 
ſeems Anciently-they did ſometimes ſtyle themfelves Perpetual V;- |” hg - ; 
js becauſe every Vicarage, Corporation-like,hath a conſtant Suc- (a) Plow. : 55. 
ccſhon. 
(2.) A Parſonage anda Vicarage({as appearsin Britton and Wade's 
Caſe) are two diltin&t Benefices, and both have curam animarum, 
the Parſon bebitualiter, the Vicar a&ualiter; and although the Vi- 
e be Spiritual, yet the Corporation is Temporal, which the 
Pope could not diflolve (5): And in the Cafe berween Parry and (5) Mich. 16. 
Banks, it was Reſolved, That after the Statute of 4 1 H. $. which Jac-B-R. Brit. 
made Parſonages Lay-Fees, the Ordinary could nor diflolve a Vica- © 2nd Wade's 
"ages when the Parlonage is in a Temporal hand ; for that were ro INES, 


— 


deſtroy the Cure (c). Vicarages being originally endowed out of = $16,517, 


Parſonages, the Vicar was to have aid of the Parſon, if he were (c) 12 fac. in 

impleaded for any thing touching the Vicarage, and the Parſon the Exchey. 

was ſubject to every charge of the Vicarage (4). And anciently the {7 324 

Vicar was not held as Tenant of the Freehold of the Glebe of the —_— =_ 

Vicarage (e), but the Freehold thereof was in the Parſon, and the "I Appres 

Vicar could. not maintain an Afhize in his own Name ( f). But now priations. 

it ſeems the Freehold of the Glebe of the Vicarace is in the Vicar (4/31 H.6.13. 

himſelf, and not in the Parſon, for that the Poſſe(lions of the Vicar 7 7*v97tcn. 

and Parſon are ſevered, and each of them ſhall have ſeveral Writs re _ 
ing their reſpeQive Rights, and ſhall not joyn in one Writ (4; &. z. © 

(2): and the Vicar ſhall have and maintain a Wrie of Furis Utrum Fitzh. tit. 

againſt the Parſon, who is the Patron of the Glebe of the Vica- Briet. 256. 

rage, for the ſame Glebe (b). This Vicarage being a certain por- (s Seve 

tion of a Parſonage allowed to the Vicar for his maintenance as (E) hid. bg 

aforeſaid, is in ſome places a ſum of Mony certain, in others a part © © 

of the Tithes in kind, commonly the ſmaller Tithes, and in tome 

places a part of the great 'Tithes alſo : And Vicarage Lands occu- 

pied by the Vicar, do in ſome places pay no Tithe to the Par- 

ſon (3). 

(3-) In Ward's Caſe it was ſaid by Montague, Thata Vicarage ,, .. 
endowed might be Appropriated, but net to the Parſon, to which ;, 0 OY , 
Haughton and Doderidge agreed, 31 H.6.Fuz.tit.indicavit, is,that Bro. I'i{6: a 
luch a Vicarage may be diſſolved: an Appropriation may be by the 19. 

Ooz King 
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King ſole where he is'Parron, but thereis no Book'that ir mighr be 
by the Patron fole. Grindon's Caſe in Plowden, and"17 E! 3.39.1h 
Appropriation cannot” be without the Kings Licenſe. In that caſe it 
was agreed; That 'Tithe-Lamb and Wool was included withinſmati 
4) Trin. +6, Tithes (&), which Tithe belongs to the Vicar. 
Jac. B. R; (4) A Chaplain that was under the Vicar of Hallifax, Libells 
N:cholas — | a/2ainſt himvin the Eccleſiaſtical Court for his Salary:'' And he pre. 
and W. Ward's (cribes, That the Vicar ought to pay the Chaplain four Pounds a 
. year; and the Vicar-prays a Prohibition. (1) For tlat he alledges 
Poph. Rep. y . P egy Pty - CUES, 
That the Chaplains were Eligible by himſelf ; and becauſe rhat 
Chaplain was-not Ele#ed by him, he is not Chaplain ; bur he is in 
of his own wrong, &c. (2) That Preſcription for Salary was Tri: 
able at the. Common Law. Netwerton, "The Salary is: Spiritial ag 
the Cure'it ſelf is Spiritual, for which it is to be paid. As the Caſe 
in Dyer, 58.P1.4. But a Prohibition was granted, untill it was deter- 
mined to whom the EleCtion appertained ; and that now depends 
(1) Trin. 3, by Prohibition in this Court (/). 
Car. C. B. (5.)-G. Vicar Sues in the Eccleſiaſtical Court the Dean and Chap- 


Hatlf n__ ter of Wells, Parſon .of a Church, for a Penſion, and they pray a 


Caſe. Prohibition,and it was-denied; For'that Penſion is a Spiritual thing, 
Hetley's Rep. for which the Vicar may ſue in-the Spiritual Court (2). 

Penſion. (6.) The Parſon, Patron, and Ordinary may Create a Vicarage 
(m) Goawin and Endow it without the Aﬀſent of the King ; bur the Ordinary 


ver{. Dean and _ . , 
Chapter of <annot Create a Vicarage without the Patrons Aﬀlent. 6-E. 3. Quare 


Wells, Impedit, 145. And in or duringithe Vacaney, the Parrbn ofa Par- 
Noy's Rep. fonage and the Ordinary may Createa Vicarage: 8:2. Annuity 5}, 
per Belk. And before the Statutes of Diſſolutions, a Parfon Impro- 
priate and the Ordinary might Create a' Vicarage, for the Parſon 
(nr) Rell's was Parſon .and Patron.Ibid(»). 
Abridg, verb. (7:) It was Reſolved per Curiam, That if a Vicar be endowed out 
Rare, of a Parſonage of all the white Tithes-growingand renewing with- 
in the Pariſh.upon all the Land of the Pariſh ; the Vicar ſha!l ner 
therefore have the Tithe of the Parſon's Glebe, for thatis excepted; 
nor the Tithes of the Land, which at the time of the Endowment 
of the Vicarage was parcel of the Glebe, but ſince ſevered from the 
Tri Glebe, for that at the time of- the Endowment that Land was ex- 
0) Irin; 38, 
Flz. BR, C<mptcd outof the Endowment (0). 
Blenco & (8.) If there be a Compofition made between the Parſon and' 
Marſton, the Vicar, . That the Parſon ihall have all the Tithe of: Corn and' 
Rol. ib. verb. Fay, and the Vicar the other Tithes, and afterwards the Pariſho- 
CO ners ſow. certain Lands with Saffron, or the like, the Parſon ſhall 
(p) Trin, 3, Pothavethe Tithe of the Saffron, but the Vicar: By Coke fo Ad- 
Jac. BR, Judged (p). Ir hath alſo been Reſolved, if a Vicar be endowed of 
Roll. ib. nu, 4. the SN121l Tithes by Preſcription, and afterwards the Land _— 
c 
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Freehold as Copyhold, foF-all makes re Manor Of Le- 3.22 inter Beding-,. 


{ (SJ The Parſon and not%che Purron of the Parſimage, of Com- _— to 


ing.the Vicar's Maintenance was reſerved to the.Ordimary, and'the 

Leſſee comes in ſubjeft to that charge (u). | we *(») Hill. g, 
(1:) If 'the Vieardge bediminiſhed, he ſhall havemdre of the ©" B- R- in- 

Parſondge, if what remains be nor ſufficient. Atid ifthe Parfonage be on = : 

impoveriſhet\and- {> decayed, thatthe Parſonage by it felf, nor the. borwugh.. - 

Vicarage, have ſitfhcient to ſuſtain them, in that caſe the Vicarage 

ſhall determine and be reſtored to the Parſonage : And to this the 

Doctors alſo do accord (w). It hath been alſo held,if a Parfon Appro- /a)\+ills 

priates, who is Patron of the Vicarage of the fameChurch'by” Agree- Roll. abr. : BY 

ment between him-and the Ordinary,who preſents the Vicar to that 

Parſonage,it isan union of the Parſonage and Vicarage;bur if aLefſ. e 

of a Parſonage- preſent the Vicar to the Parſonage, that ſhall not 

bind the Leſſor (x). Andif there be a Vicarage and Parſonage (and ©) ++ E-3 3 3. 

both void) and one _ his Clerk as Parſon, and he isfo inducted © 4+ *% 33, 


that ſhall unite the rfooage and Vicarage again (). And in caſe Li 4 = 5. 


that there be a Vicar Endowed who is Preſentative, and alſo a re impedir. 
Parſon Preſentative, it ſeems that the Parſon hath not -the Cure. of 165. pr bf” 
Souls, but the Vicar ( 


S). 


(12) Benefice 
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(n) 13.R. 2. 
St. 2. Cap» Z, 


Benet, lib, zo 
Cap. 4+» 


&c) Coke's Inſt. 
par. 3. Cap. 71. 
(4d) 9E+« 3.22. 
29 E. 3. 44+ 
10E.3.1. 
Regiſt. 58. 

21 H. 8.c.13. 
yer{. finem. 

+ Such in any 
Collegiate or 
Cathedral 
Church, or any 


; £13) Beaehon Leh czur;] according to 2 general accepration 
may comprehend, all. Ec2-liantical Livings, be they Dignaties or 
other, . 35 in the Statute of 23 R. 2. where they are divided into 
Ele#ive and Donative (4): But according to a more ſtrict and 
proper acceptation, |Durens ſeems to, give it an-apr definition , 
where he ſays, it.is Res Fed ets que S acerdeots vel Clerico, ob 
Sacrum Miniiterium mtenda,in pr panes concedatur (b). (Res) 

becauſe.it is not the Miniſtry -it ſelf or the Office, but rather the 
profit thence ariliogghat is,the\Benefice. [Ecclefcaſtica] becauſe ſuch 
profit 18. dedicated to God and his Church. | Sacerdors, &c. ] be- 
cauſe where a thing Eccleſiaſtical is granted to Lay-men, it is not 
properly ſaid to be a Benefice in this fenſe. [0b Sacrum Miniſte- 
rium] becauſe as Dedicated to God, they are for the uſe of ſuch as 

wait on his Altar. | Utenda| becauſe they, have rather the Uſu- 
fruit thereof, than any Fee or Inheritance therein. [I perperunms] 

becauſe they are annexed to the Church for ever. Benefices with 
Cure of Souls ſeem moſt properly to be the Parſonages and Vics- 
rages of Pargchial Churches. . Sir H. Hobart Chief Jultice, in Colt 
andGlower's Caſe againſt the Biſhop of Coventryand Litebfiald;lays, 
(ſpeaking of the Statute of 2.1 H. 5. cap. 25.) That ray A are 
not within the Law under the, word [[Benefices]: So that it a Parſon 

take a Biſhoprick, it avoids not the Benefice by torce of that, Law 
of FO ts ROE the Ancient, Common Law, as it is holden, 
11 H. 4.60. hits 

 (13.) This word: Beneficium Eccleſiaſticurm;extendeth not only 

to Churches Pargchial and the Benekces thereof,- but allo to Digni-' 
ties and other; Eccleſiaſtical promotions ; as to: Deertrigjt, Arch- 

deaconries, Prehends, &c-((c). Lindw..dz wit. & how.Cle..c. Exterior. 

Sir Edw. Coke affirms, that it appearsin the Books of thew Law (4) 

That Deanries, Archdeacenries, Prebends,&c. are Benefices with 

Cure of Souls ; bnt they arc not comprehended under. the Name of 
Benefices with Care of Souls within the Statute of 2-7-1:8. by reaſon 

of a ſpecial Prowiſo; which they-had been, it no ſuch Prowi/o had 

been added f, wiz, Deans, Archdeacons, Chencellors, Treaſwrers, 

Chaunters, Prebends, or aParſon where there isa Vicar endowed (e). 


. 


Parſonage with a Vicar endowed, or any Benefice perpetually Impropriate, are nat 


Benefices with Cure of Souls within the Stat. of 21. H.$. aga:nſt Pluralites. (e) Co. ubi ſupra, 


(f) Can. f5 quis 
objecerit, 1.9.3, 


1.4). The Canoniſts do hold, That an Eccleſiaſtical Benefice con- 
{iſts of the Sacred Fun&tion, and of the Provenues thereunto be- 
longing ( f ); lt is a diſtin&t portion of Eccleſiaſtical Rights joyned 
to the Spiritual Function, and until it be ſet apart, ſeparate , and 
diſtinguiſhed from temporal Intereſts, it is not properly an Ecclefi- 


aſtical 


th. 
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aftical Benefice; it is rermed a portion, in that ir includes. Fruits, for 
a Benefice without Fruits cannot properly be ſo called, 

(15). By the Jas Commune no many canat once and atthe ſame 
time (an two Bencfices with Cure of Souls, as incompatible. 
Tot. deciſ. Rot. 44.5. tir. de Prab. in novis. Non datur Beneficiun 
ni(t propter Officwm, he that-performs'not the one,ought to be depri- 
ved of the other. C. fin. de Reſeript.-5m 6. Can. Eof. Cane. fi quis 
Sacerdotums 81. diſtint}. All pecuniary Contracts, all mercenary 

Trading and Merchandizing for Benekces is to be abhorred; Eccle- 
haſtical Benehices are of fuch a Spiritual Conftitution, rhat they are 
not capable of being bought or ſolds” they: falt not within the walk 
of human Commerce, but ought to be 'd gratis. And for Non- 
refidence the Parſon ought by the very Lener of the Law to be de- 
prived of his Benefice and the Fruits thereof. c. Uni deCleric, nowre- 

. in 6. Pancrmitan obſerves Six figns' whereby an Ecclchaſtical 
Benefice may be known : As( x ), That according to- the Fus Com- 
»une it ought to be beſtowed by one who hath a right and power 
tn him fo to do, meaning the true Patron (2): Thar he wha doth give 
or beſtow it, do reſerve nothing thereof or therein tor him(elf,direct- 
ly or indire&ly (3). That it be given purely as a provifion and'main- 
renance foy the Clerk (4): "That ic hath ever ſomething of Spiritu- 
alty-annex'd to it (5). That in irs nature ir be perpetual. (6) Thar 
all manner of Contracts and Bargains concerning ir be utterly re- 
jeted, Panorm. Conjil. 47. Anchor. de Regul. prim. dereg. jur.in 6. 
q- &+ Decius in Rub. de Reſcripr. 

( 16.) Whatever is enjoyed as a Benefice, is had and obtained ei- 
ther by way of Title, or Canonical Inſtitution; Lind. de cobabit. 
Cle. & Adulier. c. ut Clericalis. verb. Beneficiats. Eccleſiaſtical Be- 
nefices being commonly diſtinguiſh'd intoPreſentatives and Denati- 
ves; for a Parochial Church may be Donative, and exempt from all 
Ordinaries Juriſdiction. For if the. King doth. found a Church or 
Chappel, he may exempt the fame from the Ordinaries Juriſdiction; 
in which caſe the Lord Chancellor and Lord Keeper ſhall Viv the 
fame. 20 E. 3. Excommeng. 9. 21 E. 3. 60. Parſons Law, cap.25. 
Or if the King by his Letters Patents doth Licenſe a Common per- 
fon to Found a Church or Chappel, exempt from the Ordinaries 
Jurifdi&tion, the ſame ſhall be Vilired by the Founder, and not by 
the Ordinary. 6 H.7.4-per Keble, 8 Af.29.F.N.B.42. acc. And it 
tuch Clerk Donative be diſturbed in his Incumbency, the Patron or 
Founder ſhall have a Quare impedit Praſentare,and declareupon the 
Special matter. But if a Patron of a Church Donative doth once 
preſent unto the Ordinary, and his Clerk be admitted and Inſtitu- 
ted, it is now become Prefentable, and it fhall never be donative 


after, and then the Ordinary ſhall Vikr the ſame, a Proxie ſhall be 
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(z) Co. 1. par. 
Inſt. 344. & 


(:) Coke, I. 3. 
fol. 75. b. 

(&) F. N. B. 
to. 33. C.& 
42. bs 


( 1) Cowel 
Interpr. verb. 
Danat ive. 


Mich. 16 Jae. 
B. R. Britton, 
and Wade's 
Caſe. 

Cro. par. 2. 


paid; and Lapſe-ſhall incur:to-the Ordinary;- as in all other. Benefices 
preſentable (gz); but! ÞJobg as: x remams Donative;:it-is. withour 
theTuriſdiftionof the Ordinary; For a Donative is a Benetice-meer- 
ly givenand collated by thePatron to-a man without cither Preſen- 
tation to, or Inſtitution by the Ordinary, or Induction by his Or- 
der (+). Al Biſhopricks were antiently Donatzve by the King (;): 
and it is faid, that there arecertain Chauntries, which may be given 
by Letters Patents: (&). The Original' Donatives .in England are 
ſuppoſed to. be' from-what Mr. Gwimn mentions in the Pretaceof his 
Readings, viz. "That as the King might anciently Found a Free 
Chappel-and exempt 'it- fron» the Diocelan's Juriſdiction : So he 
might alſo; by his Letters Patents: Licenſe a Common Parſon to 
Found ſuch a Chappehand to Ordain that'it ſhall be Donative and 
not Preſentable, .and that the; Chaplain ſhall be deprivable by the 


\Founder and his Heirs; and not- by the Biſhop (/). Whether ſuch 


Donatives are properly Benefices EccleſiaFFical may well admit of an 
Enquiry; for where'Petr. Gregorins ſpeaks of Chappels Founded by 
Lay-men, not approved by the Dioceſan, nor by him as it were Spi- 
ricualiz'd, he there ſays plainly, that they are not accounted Benefi» 
cer, nor can they: be conferred by the Biſhop; but the Founders 
and their Heirs mey give ſuch Chappels, if they fo pleaſe, without 
the Biſhop: Petr. Gregor. de Benefic. cap. 11. nu. 10, & Gwuid. 
Pap. Deciſ. 187. And Lindwood makes a very prolix queſtion on the 
ſame reaſon, whetherSt. Martins Le Grand Lond.be Ecclefaſticum 
Beneficium, or not , Arguing it Pro and Con, but concludes in the 
Affirmative. Lindw: de Cobab. Cler. & Mul. cap. ut Clerica- 

Iz. | | | 
(27.) The Prior of -D. .'was ſeized of the. Adyowſon of the 
Church of N. appropriated to his Priory, and alſo of the Vicarage 
of N. endowed with ſtall Tithes: The Appropriation and En- 
dowment were both in the Time of King Fobn, and continued till 
the time of Hen. 6. when the-Pope granted by his Bulls, 'That the 
Prior ſhould appoint one of -hys Monks to officiate the Cure, who 
ſhould be removed ad nutum Prioris: The point was, whether the 
Vicarage was diſſolved? Reſolved (1) That a. Vicarage. Perpetual 
could-not be diflolved after the Statute of 4. H. 4. and that the Pope 
could not make any. Ordinance againſt that Statute, nor Diſpence 
by his Bulls with the Law,though they tend in Ordine ad Spiritua- 
lia (2) There were no: words that amount to a Diſſolution, but 
the words only are, 'That:the Vicar ſhould be ad #utum Prioris. 
(3) The Parſonage and Vicarage are'two diſtin& Benefices, and 
both have Curam animarum, the Parſon habitualiter,and the Vicar 
attualiter, and although the Vicarage be ſpiritual, yet the Corpo- 
ration is Temporal, which the Pope: cannot diſſolve. (4) m_ 
this 
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this caſe the Vicarage wasnot diflolved: vid. 12 Fac. in the Exche- 
quer, Parry and Bawk's Caſe accordingly, there Vouched. 

(18.) In the Canon Law there are two forts of Vicarages, viz. 
Vicaria Temporalis and Vicaria Perpetua; The Vicaria Temporalis EnleCofe d: 
is compared tothe Commenda Temporalis, for thatſuch Tempora| Commenas. 
Vicar non babet Titulum, ſed ſtrwit alieno nomine, & proprie Curam _ Rep. 
non babet: otherwiſe it is de Vicaria perpetua, que eft incampatibilis” _ 
cum alio Beneficio, & babet Curam animarum, & talis Vicarius 
babet Tunlum Canonicum,, And a Quare Impedit lies againſt ſuch 
perpetual Vicarage. F. N. B. 32. b. Regiſt. 31:8. And ſuch a Vicar 
ſhall have a F#ris Urrum of Lands annext or given to him in per- 
petuity, by the Statute of 14 Ed. 3. cap. 17. vid. 40 Ed. 3. 28.6. 
where Finchden laid, That although ic bad been held, that a Vicar 
ſhould not have Action of his poſleſſions againſt any perſon, yet that 
now the Law is changed in that point; and good reaſon, when he is 
endowed to him and hus Succeflors in perpetuity. 
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CH AP. XIX. 
Of Advomſons. 


. Advowſon, what; and why ſo called; 

: Advowſons twofold. 

. The great Antiquity of Advowſons, the Origmal thereof. 

. How it-was.in this Kingdom under the Saxons. 

. The word Advowton applicable toother Eccleſiaſtical Founda- 
tions ; as well as Churcbes'; what the Famous Lindwood 
WAS. 

6. Advowſons are Temporal, not Spiritual Inheritances. 

7. Reaſons in Law, proving it to þ a Temporal Inheritance. 

8. The difference between Advawſons in Groſs and Appendant. 

9. How Advowſon Appendaut miy remain. in the King as in 
Groſs. . 

Io. By what words in a Grant an Advowſin may paſs, er nt. 

11. How an Advowſon may berecontinued ts the Rightful Pairin 
where he was outted by Uſurpation, 

12. A Caſe in Law touching three Awvoydances of a Church 
granted to one man. 

I}, A Eueftion in Law, whether upon ſuch matter of Fatt an 
Adwvowſon remains Appendant, or not ? 

I4. Advowſons are deviſable by Will , as well as grantable by 
Deed ; what Actions may run in prejudice tothe fidviſon, 
or not. 

15. Whether. an Advowſun may be Aſſets; and under what 
words it may paſs or not? 

16. A Caſe in Law touching the Advowſon of a Vicarage. 

17. In what Caſe theVVrit of Right of Advuawſon lies, or not. 

18. In what caſe the Crown ſhall be put to that V/rit, or not, m 
caſe of Vſurpation by a Common perſon. . 

19. A point in Law,whither the King cr his Grantee ſhall have 
the Preſentation, where the King having @a Mannor with the 
Advewſon appendant, the Church woid, grants the Mannor 
with the Advuewſcn. 

20, Of Adwvowſcns there arethree Original VVrits at the Common 
Law. 

21. The Advowſon of aVicarage, whether it belovgs to the Pa- 

17.3 6 the Parſon. 


AY Þ 


's 4 


22 '7hether 
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22, Whether an Adveuſon may properly be ſaid to be a Demeſo; 
ſeveral matters of Law in reference to Advowſons Appen- 
dant and in Gros, in reſpe& of the King and Common per- 


ſe ONs. » 
2.3. Whether a Donative in the Kings Gift may be with the Cure 
of Souls ? 


24. Whether by the Grant of a Vicarage the Advowſon of the 
Vicarage ſhall paſs; The grant of # next Avoydance during 


an Avoydance, 1s void. | 


(1.) Dwowſon is a kind of Reverſtonary right of Preſentati- 
on to an Eccleſiaſtical Benehice ia a man and his Heirs 
for ever. It is the ſame whichthe Canon Law under- 

ſtands by us Pratronatus, or the Right whicha man and his Heirs 

have to preſent their Clerk to the Ordinary, for a Parſonage or 0- 

ther Spiritual Benefice when it becomes void; and he in whom 

ſuch Right reſides, is called the Patron (a). Jus Patronatus eſt Po- 


Jus Honorificum, Oneroſum, & Utile. It is a Rightto preſent tothe' 3+ 5- 
Biſhop or Ordinary a ft perſon, by him to be Admitted and Inſti- 
tuted into a Spiritual Benetice when it becomes void. 'The unlawful 
poſiefloris the Ulurper, againſt whom only lieth three Writs ; one 

of the Right, as the Writ of Right of Adwowſon; and the other two 

of the Pofleffion, As a Quare Impedit, and Darrein Preſentment. 
And the Incumbent, as to his Right for his ReQory, hath the Writ 

of Furis Utrum. And Advowlon is not Hereditas corforata, as 4 
Meſluage, Land, or Paſture, &c. But it is Hereditas Inciypcrata, as 
Ways, Common, Piſcaries, Courts, &c. which are and be Append- 

ant to Inhericances Corporate. Advow/onis a kind of Baſtard-French 
word, ſomtimes called Adwocatio Eccleſiz, either becauſe the Pa- 
tron thereof,claiming his Jus Patronatws therein, Advocat ſe in his 
own Right unto the ſame, eamque eſſe ſui quaſi Clientis Loco ; or 
rather becauſe the Patron in his own Right Adwocat alium to the 
Church being vacant, and preſents him unto it Leco alterius, veluts 
Defunt: (b). Thence called ſometimes Patroni, fomtimes Adve- ,;, 1. 
cati; for they who originally obtained a Right to Preſent to any yerb. Sig. 
Church, were either the Founders, or Builders, or BenefaCtors of the 
lame. Decretal. c. 4.6 24. de jure Patronat. & Plow. 4.95. Dy. 48. 
Co.1.102.4-37-6.39. Litt. 119,129. Patronumfaciunt Dos, + A. dt 
ficatio, Fundus. And althou2h Advowſons are now, as other I'cm- 
poral Inheritances, grantable by Deed, and fo in that reſpect cogni- 
Zable at the Common Law,yct in as much as they are the fame which 

the Canon Law calls Fu: Patronatus,it cannot be denied, but that 

PD 2 they 


bs . (s) Term. Law, 
teftas Preſentandi aliquem Inſtituendum' ad Beneficium Eccleſie yerb. 14iwfs 


Simplex & wacans. Hoſtienſ. de Fure Patronat. Fus Patronatus eft Weſtm.z.1 ;Ed. 
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25 Ed. 3. 
Star. 5.c, Unic. 


(c) Flera, I. Fs. 
Ce 1 4 Set. 1, 
(4) Fitzh. G. 
B. fo. 39. 


they are within, the Ecclefaaſtical Juriſdiftion ; and therefore al. 
thougb the —_— bw his —_ Minn —— a 
Temporal Court by 4 A jCting his Clerk, yer 
the Ordinary may Decreea Proceſs de 7ure Patwngtus in the caſe, 
to enquire by a Mixt Jury of Ecclehaaſtical and Lay-men touching 
the ſaid Advowſon or Right of Patronage, according to the Laws 
and Cuſtoms of the Church. 

(2.) There isan uſual difterencetaken, berween Adwocario medie- 
tatis Eccleſia, and Medietas Advocationis Ecclefie: The former is 
where two Patrons be, and every of them having Right to Preſent 
a ſeveral Incumbent to the Biſhop, ro be admitted into one and the 
fame Church, (for divers may be ſeveral Parſons,and have Cure. of 
Souls in one Pariſh) and ſuch Adwowſor is alike in exther of theſe 
Patrons, but every of their Prefentments is to the moity of the fame 
Church; and therefore it is called Advecatio Medietatis Eccleſie, 
or as thecaſe may be, Advocatio Tertie partis Eccleſiz,and the like. 
The later, viz. Medietas Adwocationis Eccheſie, is after partition 


: between Parceners; for although the Advowfon be entire amongft 


then), yet any of them being diſturbed ro preſent at his Turn, ſhall 
have the Writ of Medietate, or of Tertia, or of Quarta parte Ad- 
wvocationis Eccleſia, as the Cale is. And this difference is taken and 
obſerved only in the Writ of Right, which is altogether grounded 
upon the Right of Patronage. But in the Quare Impedst, which 
is only to recover Damages, no fuch diverſity is contdered , but 
the Writ is general, Praeſentare ad Eccleſiam. Dodderige of Ad- 
wvowſons, Lett. 4 Of Advowſons there are two forts, The one that 
in Groſs, which is Sole or Principal, not adhering or belonging to 
any Manndr, or to any part or parcel thereof,as of the Right thereof: 
The other Appendant or Dependant,or depending on a Mannor,as 
appertaining or belonging thereto, which is by Kitchin termed an 
Incident that may be ſeparated from the Subje&. Again, Somtimes 
the word Advowe or Avowe is alfo uſed for him who hath a Right 
in his own Name to preſent to a Benefice or other Ecclehaftreal 
Living, where you have alſo (Advowe paramount) or the higheſt 
Patron, an Appellation peculiar to the King. So that this 4dwoca- 
tus.is he to whom ſuch jus advocationis alicupus Eccleſia belongeth, 
as that he may Preſent to the Church in his own, but not in ano- 
_ Name (c). And Firzberbert uſcth it in the ſame fignification 
(4). 

( 3.) Conſonant tothe practice at this day touching Advowſons, 
was the Emperour's Novel, Decreed about I 300 years ſimce, to- 
wards the end of the Fifth Century to this purpoſe, That if any 
man ſhall ereft an Oratory, and bis defire be to Preſent a Clerkthere- 
wnto, by bimſelf or bis Heirs, if they furniſhthe Clerkwith a Com- 


petency, 
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ency, and Nominate 10 the Biſhop ſuch as are worthy, they may be 
Drdamed: But if thoſe who are intimated by them Ys by the 
Canons,as unworthy of the Miniſtry,then let it be the cave of the 
Reverend Dicceſan of the place, to preſent ſuch as in bis diſcretion 
ſhall conceive better of (ze). And 
Emperour's mind herein, and gives us the very meaning and origi- 
nal of the Patron's Right in this point of Advowſon ; he ſays, 
That this is Fs honorsficum, oneroſum, & utile, belonging to an 
in the Church, for that with the Dioceſans conſent he hathF hn, 
Built, and Endowed a Church, he hath given a piece of Ground, 
C. nobis c. de jur. Patronat. and ereted a Church thereon, 16.4.7. 
c. Monaſterium, and Endowed it, C. Pia menti, ibid. and was 
therefore qualifhed with the Right of Patronage. And indeed the 
Dioceſans conſent herein is ſo requiſite, that by the Canon Law it 
ſeems ſcarce feazable for a man to be a Patron without it, Sz quis 
Eccleſiam cum aſſenſu Dioceſanz conſtruxit, ex eo Fus Patronatus ac- 
quirit . Clement .c. Nobis de Fur. Patron. And when a Church fo 
ereted is by the Couſecration thereof aftually delivered. up and 
made oyer (as it were) to God himſelf, it thenceforth ceaſes to be 
" of any mans property, or of any Human Dominien,; for Quod Di- 
wvini Furis |, [nothing eft in bonis: $ nullius, Inſt. de Rer. Diviſ. 
And by what is Recorded in the Life of Biſhop Ulrick, it ſhould 
ſeem as if the my of Preſentation originally were in the Dioceſan; 
for the Author there ſayeth, That if any Erected a Church, the Bi- 
conſented, S; lJegtimam Eccleſie dotem. in manum eus Celſs- 
tudinis dare now differret, &c. Andafter the Endowment andCon- 
ſecration thereof, the care of the Altar was committed by himto the 
Prieſt, andthe Advowſen firmly conveyed to the lawful heir,by the 
putring on of a Robe : Aurbor wite Udalrici,c. 7. p. 52. 4uguſt. 
Vindel. 1595, But the Biſhops underſtanding this as a matter ntore 
of Care than of Power, as appears by theſe moderate expreſſions of 
Nominave, Preſentare, or Commendare,they were willing the Lay- 
Patron (for his better encouragement to ſuch Pious works) ſhould 
ſhare with them in this Priviledge, which Panormitas calls Jus 
honorificum, yet fo, as that this transference of the Biſhops unto 
Lay-Patrons, ſhould ſtill remain under fuch a Limitation, as that ic 
ſhould be neceſſary for the Patron to have recourſe to the Biſhop 
for the qualifying his Clerk for the Reftory by Ordination ; Ang 
the Biſhop's prudent compliance with Lay-Patrons in this matter 
was not jn thoſe days without good reaſon, if we conſider what a 
paucity of publick Churches there then were, infomuch that for 
want or inſtead thereof, they frequently then ſaid Prayers under 4 
Croſs in the open Field, as is reported of our own Anceſtors in the 
Peregrination of Wilibald; Sic mos eſt S axonice gentis,&c.non Eccl. 
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fed Sanz Crucis Signs, Fc. diurne Orationis ſedulitatem ſolent 
habere. Hodzperic. Hieroſolym.Wilibad. Extat ad Caniſium, Tom.4. 
Antiq. LeB. par. 2. pag. 4.86. Edit. Ingolſt 1603. Yea, and where 
perhaps ſome Churches were, many of them were no better than 
thoſe mentioned by | Aſer Biſhop of Shirburne in King Alured's 
days, which were of ſo mean a ſtructure, 'that frequently the wind 
entring per parietum rimulas, did blow out the Candles ſet before 
the Reliques ; which gave occaſion to that ingenious Prince to teach 
us by his dexterity the myſtery of making Lanthorns Ex Lignis & 
Bovinis Cornibus. 
(4-) In the Infancy of the Chriſtian Faith in this Iſland under 
the Saxons, ſeveral particular Lords Grand Seignories (Regis ad 
Exemplum) exe&ed particular Churches , and having Endowed 
them with Lands, reſerved to-themſelves and their Succeſlors for 
ever a right and power to confer them on ſuch as were meetly qua- 
lified for the ſame ; And this they did in imitation of thoſe Kings, 
: who then Reigning here, ereCted Cathedrals , Abbies, Priories, 
ode * Churches, &c. (f). 
Treatiſe of 48. (5) An Advowlon, being a right of Preſentation (as aforeſaid) 
wowſon, reſerved by a Founder to himſelf, his Heirs and Succefſors, is appli- + 
cable to other EN dl oe HK well asthoſe of Church- 
: es,-as appears by the ſeveral Quare Impedits brought on ſeveral oc- 
(s) 4s in caſe calions be) : (3 that albeit. it hath ox ſaid, m7, by the Grant of 


of Diſturb 
J w ns a Church the Advowſon paſſed (b), and when he gave the one, he 


9.R.2. Qu.Imp. gave.the other ; yet is the word Advowſon not improperly appli- 
21.13 R.2.Bre. cable;to any thing. wherein a Luare Impedit will lie. And he in 
643. Or of Di- whole Right ſuch Preſentation'is veſted, is by the Provincial Con» 


uroancem a ,., . "PP 
[ns rs ;- ftitutions of this Realm termed Advocatus Eccleſiz,becauſe (as the 


a Vicarage, 5 E. Conſtitution hath it) rweri © defendere Eccleſiam & ejus jura tene- 
3. 20. To a Pro- tur, ad inſtar Advocati. qui-in Fudicio Cauſam alicujus defendit. 
voſiry, 17 E. 3. Lind wood Provim. Conf: fe Foro Comp. cap. Circumſpete,ver. Ad- 
20. To a Chap- eats. Which every Patron is obliged to do; whence Patronus and 
pel, 17 E.3.12. . 4 AY LvAR O52 TOC 

) Per Par. Ad Vocarus Eccleſie are in effect Synonymous; yet in Lindwood we | 
ning, 7 Ed.z. , bave the Queſtion put, whether there be any difference inter Patro- 
Qu. Imp. 19. num & Advicatum Eccleſia, Lind.Conſt.Pro. de homicidio; cap. Sa- 
| cri Gloſſ. ibid; Where though the prevailing opinion be for the Ne- 
gative, yet you will alſothere fhnd very Orthodox Authority for the 

conÞ ary, and that, Adveocatus, intelligitur non pro Patrono, ſed pro 

Def. nſore Eceleſie: Gloſſ. hid. as appears there by Lindwood that 

Famous Canonilſt totiws Orbis Britanniei, who being DoCtor of 

Lav”, Chaplain and Official to the Archbiſhop of Canterbury in the 

time of H.5. was by reaſon of his great Experience and Abilities 

in National Laws as well as Provincial Conſtitutions ; ſent as his 

Enibaſſidor to the Crowns cf. Span and Portugal, and ar bis Re- 

turn 
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turn about An. 1422. compiled whar now 13exrantto his immortal 
Memory, and dedicated the ſame tothe faid Archbiſhop, it was 
after about An. 1505 (being firſt reviſed by Wolfgangus Hopyluur) 
printed at Paris, at the coſt and charges of Wilkam Bretron Mer- 
chant of Londen. Mention hereof is here made, in regard of the 
plentiful uſe here made of this Eminent Author in this Eccleſjaſti- 
cal Abridgment, and that rather in the mioſt of this Subject toucn- 
ing Advow/ens, as preſuming, that for the reaſon aforelard a Quare* 
Impedit will not lie in cafe of this digr=tfion. | 

(6.) The Right of Patronageis, it ſeems by the Common Law, 
a real Right bxed or veſted in the Patron or founder in the Church, (7) Vid. 3. AM 
wherein he hath as abſolute a property and Ownerſhip as any man 29- 13 Aff 22. 
hath to is Lands and 'T'enements, or any Freehol4- whatever (2) ; w_ _ of 
And thatthe Advowſon or Patrons Rightto Preſents a Temporal G—_ he : of 
and not a Spiritual Inheritance. For at the firſt Creation of -a-Man- 496. Co. 2. Far. 
nor,it Lands were given to erect a Church thereon, the Advowſon In{tit. ace. & 
thereof became appendant to that Mannor, and reputed as parcel ” All rb 
thereot, which b:ing Temporal, the other became to alſo, as ap n_y 
Acceſſary to the Principal : for which reaſon-fuch an Advowſon cal 
paſſeth by the Grant of the Mannor cum pertinentiis (kY. Yea, it Co. 2.'Par. 
hath been adjudged, "That by the Grant: of a'Mannor, without Init: acc. 
making any mention of the Advowſon, the Advowſon a!ſo paſſed, (*) 9 & 4- 39. 
becauſe it was parcel of, and appendant to the Mannor (/). And Fa _ Y 
Jt-hath been ever held, That by the Common Law an Adyowſon WhiBler, © 
18a Temporal Inhericance, for that it licth in Tenure, and may be Caſe. 
holden either of the King,. or .of a Common perſon ; and. hath (!) Co. ibid. 
been-held of the King in Capite, or in Knights Service (#z). And henry are 
where a Quare Impedit hath been brought,the Plaintiff hath count> (. \," _ 
ed, that the Defendant hcld the Advowſon of him by Homage and ang uli's 
Fealty (n). And it hath been agreed, that an Advowlon doth Jir Calc. 
in Tenure, and that the Lord may diſtrain in the Glebe-Lands for Boiſtr. 1. par. 
Rents and Services, the Patron's Cartel, it any be there found upoa- ? *'. 2 *- 3+ 
the Land, but not the Cattebotf a Stranger (0). SY RY 
(#) The Abbot of Webhack's Caſo. (0) The Prior of Caſile- Here's Caſe werſ. the Þ:iur ot Buz!cys 
Hugh's Abridg, verb. Advowſon. Sect. 3. Sect. 4. 


(7.) Other Reaſons,-it ſeems, there are at the Common Law , 
which prove, That an Advowſon is a Temporal Inheritance ; for 
that a Writ of Right of Advowſon lieth for him, who hath an 12” (p' 15 H-9.ver-. 
tate in an Advowſon in Fee-{imple,. or right of an Eſtate therein —— '« Leo 
to him and his heirs in Fee-fimple. Which Writ being Qu«d cla- py bong 
wat tenere de te (p), doth ſuppoſe a "Tenure, and lieth not oniy for pur de 44. 
the whole Advowlon, but allo for ſome part thereof. As alſo be- v2/0 
cauſe a Pracipe quodreddat heth for it,as hath been Adjuiged (4) 7 22 £6.415, 


ts 


”——— 


As alſo that « Common Recovery may be ſuffered of an Advowſon, 
(7) 35 Eliz. as hath been likewiſe Adjudged (r). As alſo becauſe an Advowſon 
po "eng. '25 other Temporal Inheritances, may be forfeited by Attainder of 
Caſe  - Treafon or Felony, or loſt by Uſurpation,fix months Plenarty,Re- 
22 Vid. Co. 5, Cuſancy, Qutlawry, Negligence or Lacks of Prefentment, Tranſla. 
par. 40. & - tion, or Ceſler, and given away in Mortmain (5). Asalfo for thar 
2 Par. 74. & _ the Wife ſhall be endowed thereof, and have the third Preſentment, 
G Fs a 17 and the Husband ſhall be Tenant thereof by the Courtelie; allo it is 
6. 57. Co. 10. ſucceſſively deviſable among Coparceners, that the Priority of Pre. 
par. 55. 7he fſentment{hall be inthe eldeſt Siſter; likewiſe it may paſs by way of 
Chanceller of Exchange for other Temporal Inheritance; and albeit during the 
Oxiord's vacancyof the Church it be not in it ſelf valuable, yet otherwiſe it 
(t) Parſons _ 1 35 t0-an Incumbent; and by Grant of all Lands and Tenements 
Law, 39, 40, 20 Advowſon doth | paſs, if not by Livery, yet by Deed is tranſ- 
rid. :he Auche-- ferable as other Temporal Inheritances (7), and paſs with the Man- 
rities there mnors whereunto. they are appendent by Preſcription, unleſs there 
— q Vere before a ſeverance by Grant, Deed, Partition, or other Legal 
1. par. - At (4); which Preſcription is ſo requilite to Appendancy, as with- 
(x) 13 Eliz. Out which it cannot well be at all (x). 
Dyer 299. in  (8.) An Advowſon in Groſs is underſtood as under a more be- 
Evileighs neficial qualification than that which is Appendant. ; and that 
us. which 'is dant' may by ſeverance become an Advowſon in 
Groſs : and therefore in the Cafe, where a man being ſeized of a 
Mannog whereto an Adyowſon was Appendant , and by Deed 
granting one Acre belonging to that Mannor und cum Advocatione 
Ecclefize, did further by the ſame Deed give and grant the ſaid Ad- 
vowſon; the Queſtion was, whether the Advowſon did paſs as Ap- 
pendant to the Acre, or asan Advowſon in Grofs ? And the better 
Opinion was, That by that Grant the Adyowſon was ſevered from 
the Mannor, and was become in Grofs; for that the Deed ſhall be 
taken moſt beneficial for the Grantee to have the Advowſon in 
Groſs, and not as Appendant to the Acre. But in that caſe it was 
(y) 33 H. 8. Agreed, If the whole Mannor had been granted, then the Advowſon 
Dyer 48. had paſſedas Appendant, and not in Groſs (y). Yet an Advowlon, 
<p" t: Appendant to a Mannor, deſcending to divers Coparceners, mak- 
Abridg. verb, © ing Partition of ſuch Mannor without mentioning the Advowlon, 
Advowſon. remains Appendant, notwithſtanding ſuch Divition and Severance 
Sec. 4.ubi.To from the Mannor (z): Yea, although the Mannor of D. to which 
what things an Advowlon is Appendant; be granted, and by the fame Deed the 
Advowſens © , 2,,owſon alſo of the Church of D. So, as it isnamed no-otherwile 


+ ms ng than in Groſs, yet it ſhall thereby paſs only as Appendant (a). 


what not ; and 
how in ſeveral ſeleft Caſes, vid. Hughes, ubi ſupr. («) Co. 9. par. $. Wiet Weild's Caſe. (a) By the 


Opinion of Finchden, in 43 Ed. 3. Hughes, 15:4 
(9.) It 
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(9.) 1t the King makes « Leaſe: tor life of'a:Mannor, i ro- which 
an Advowlon is Appendant, without making any mention of the ,. 
Advowfſon, the Advowſon remainsinthe King as'in Grofs; as was 
granted by the Juſtices : And it was ſaid by ther, Thar in ſuch caſe 
by Grant of the Reverſion, Habendum the Reverſion with the Ad- 
vowſon, the Advowlon paſleth notto the Patentee, for that the Ad- | 
vowſon was ſevered, and became in Groſs as tothe Fee(b). And ©) ©2 't 
in another Caſe, where it was found before-Commithoners, That A. for ts Cafe. 
was ſeized of a Mannor, to which an Advowſon was-oppendant, 
and that he was a Recuſant convict; whereupon two parts of the 
Mannor were ſeized into the Kings had, who leaſed the Mannor,with 
Appurter anccs, and all other profits and commodities, and Heredi- 
taments to the ſam- belonging, unto F. S. for 21 years, if A, &c. 
and afterwards the Church became void. In this cafe ir was held, 
Thar-albeit there was no mention in the ſeizure of the Advowſon, (,, 1; 
yet the Preſentment belonged to the King, and that the King alone ju-. C. B. ror. 
ſhould Preſent. Secondly, That there were no words in the Kings 651. The 
Grant to F.S. to carry away the Advowſon from the King , and Chancellor of 
that notwithſtanding that Grant, the Advowſon remained Kill Ap- Conn __ 
pendant to the Mannor (c). _— 
(10.) By words impJying meerly matter of profit or things Hob. 1 2 7. 
gainful, as Cam omnibus commoditatious, Emo/umenti:, proficuts, (4) Mich. 16. 
advantagiis, anc the like, an Advowfon will not paſs, becauſe itis J*©- © B. ror. 
contrary to the nature of an Advowlſon regularly ; and therefore - rat - agg 
the Advowſon of a Vicarage appendant to a Prebend, pafled nor Collegiate Y 
by a Leaſe with ſuch wordsof ſeveral parts of the Prebend to which Ckuch of St. 
ſuch Advowſon was Appendant (4). Nor will an Advowſon ap- Mary South- 
purtenant to a Mannor, paſs by the Grant of an Acre of Land par- ”*"'s Cz 
cel of that Mannor cum pertinentiis, otherwiſe, if the Grant be'of yon - 
the Mannor it ſelf cum pertinentiis (e). Yet in a Caſe where the = b. RL 
King being ſeized of a Mannor to which an Advowſon was appen- ter and Bola's 
dant, granted the Mannor to F.S. for life, and then granted the Calc. 
Mannor to F. D. after the death of F.S. Habendum cum Adwvocati- P9*re 1. par. 
one, and then by Parliament the King reciting both the Grants, con- . 34 6 
firmed them by Parliament: yet it was adjudged in that caſe, "That wy _ a 
the Advowſon did not paſs ( f). Nor will an Advowlon (if once Colt and the 
Appendant) ou without ſpecial words of Grant thereof , which Biſhop of Co. 
may not be ſtrained in the conſtruftion thereof ro an unuſual or *7) 3nd 
unreaſonable ſenſe, for which reaſon an Appropriation will nor X wag gh 
paſs by thename of an Advowſon; but (as aforeſaid) an Advow- 1, 1c. C. 8. 
ſon of a Vicarage may be Appendantto a Prebend; all which hath Rot. 2542. 
been reſolved in the fore-cited Caſe (g). And if Tenant in Tail Hu*. Rep. 
be of a Mannor to which an Advowſon is appendant, the Church (#) Mich. 16. 


being full, and he grants proximam Advocationem, and then dies; 1&5 x 


Lenaon's Caic. 
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(h) Trin, 8. 
Jac. BR. 
Polſtr. 1. 


paTr. 35» 


Mort's Rep. 


(/) Co, 1. par. 
Inſtit. 363. 


{k) Mich. 18. 
Ez. C. B. 


by his death the Grant becomes 
in Walter and: Bowld's Caſe (b). 
-. In.a Quare Impedit; The Caſe was betweer! the Chancellor and 
Scholars'of Oxford, and the Biſhop of Norwich, and others. The 
Plaintift Counted upon © the Statute of 3 Fac. That F. S. being 
Owner of an Advowſon, 2 Fac. was a Recufant conviet, and that 
afterwards-the Church became void, and fo they by the Statute 


meerly-void, as was alſo Reſolved 


' ought to Preſent.' One of the Defendants pleaded, That the Ad- 


vowlon was appendant to a Mannor, and that two parts of the 
Mannor were ſeized into the Kings hands by Proceſs out of the 
Excheguer , and that the King by his Letter Patents granted the 
Two partsto the Defendant with the Appurtenances, and granted 
alſo all Hereditaments (but Advowſons were not mentioned in the 
Letters Patents) and fo faid, the Preſentation did belong to the De- 
fendant : it was Reſolved, That the Advowſon did not paſs by the 
word [ Appurtenances] without mention of Advowſon or words 
Adeo plena & integra, & in tam amplo modo & forma, as the Re- 
cuſant had the Mannor. 

(1 3.) Ia caſe a Patron be Outlawed, and the Church becoming 
void a Stranger doth uſurp, & preſents his Clerk to the Avoidance, 
and Six months pals, and afterwards the King, being intirled to the 
Aoidance by reaſon of the Ourlawry, bring a Q#. Impeditagainſt 
the Incumbent as being in wrongfully, and remove him: By this 
means the Advowlſon is recontinued again tothe Rightful Patron, 
whereof he was ouſted by the Uſurpation, who upon the reverſil 
of 4 Ourlawry: ſhall Preſent, in cafe the Church becomes void a- 
gam (4). aw 

(12.) A, man hath Three Avoidances granted” him 'of one 
Church at one time and by one Deed ; The Church becomes void; 
the Grantor by Uſurpation preſents his Clerk, who is Admitted, In- 
ſtiruted, and Inducted, afterwards the Church becomes void again. 
In that caſe the Grantee ſhall preſent to- the Second Avoidance, for 
that the 'former Preſentation made by the Grantor uſurping, did 
not put the Grantee out of all the Avoidance ; and Adjudged ac- 
cordingly (&). 

(13-) 4. ſeized of a Mannor with an Adrowſon appendant, 
preſented B. who was Admitted, Inſtituted, and Inducted ; after- 
wards 4. fells the Mannor to which the Advowſon was appendant, 
unto 7. S. The Church becomes void by the death of B. where- 
upon the Queen 15 Feb. 1588. Preſents F. D. by theſe words,v1%. 
er muriem naturalem Incumbentis ibid. vacant. who thereupon 
20th of the ſaid Feb. was Admitted, Inſtituted, and Indufted by 
Letters of Inſtitution, Per Dominam Reginam weram & indubita- 
tam Patrenam. The faid F.D. dies: 'The King preſents R.in theſe 


words, 
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words viz. Ad noſtram Preſentationem ſive ex pleno jure, 

Lapſum Temporis, five alio quocunque why The on rs 

ſtion was, Whether, notwithſtanding all this matter, the Advow- 

ſon did. remain Appendant or not? And-it was Adjudged by the 

Court, That the Advowſon remained Appendant, notwirſtanding 

the. Queens Preſentation of. -F.-D: For i. appeared; there was no 

colour of Title to the Queen'to preſent-; tio Lapſe ; for the Preſen- 

tation, Inſtitution,'&c. wereall i the fame month, wherein 'the A- 

voidance was: And it was no Ufurpation by the Queen, bectuſe the 

Preſentation ſuppoſed a Right where none was, and fo was void ; 

for the Queen meant to do no wrong : And upon the fame reaſon 

the Preſentation of KR. afterwards by the King was void. And it 

was then further holden by the Court, That'the'Prefſentation of 

7. D. being void, it was but C2llation of theBiſhop, which rakes 

no diſappendancy, nor fo much as a plenarty agam{t rhe Rightful 

Patron, but that he may bring his Quare Ipedit when he will; and 

if the Biſhop receive his Clerk, the other is out ipſo fao (1). (1) Hill. 17 
(14.) Although an Advowſon be a kind of Heverſion ofa righit- pc; C. B, ror. 

of Preſentation to a Living or Benefice called Spiritual, yet it is now 1340. Gawd, 

in the nature of other Temporal Inheritances; and therefore he 2nd the Arch. 

that hath this Right in him, may either deviſe it by Will, or grant —_— 

it by Deed, in Fee, or for life, or for years, as other things (»"). a4 rene; 

And in regard an Advowſon or fas Patronat.refers to and reſpects Cafe. Hod. 

not the Oblations and Tithes belonging to the Church, bur rather 301 Hugh's 

the Building thereof, with the Ground whereon it is built, and the Abricg ver- | 

Endowment thereof ; if therefore any debate'or controverſie ſhould rigs "rs 

happen to ariſe touching any of theſe laſt mentioned, it migh pre-4,,, © ;; 56. 

judice the Patron as to his Right to the Advowſon ; but if the 15 14. 7, 8. 

controverſie be only touching the other, viz. the Oblations of 

Tithes, whether Great or Small, the Fus Patronatus will remain 

good and entire to the Patron notwithſtanding ſuch'Controverhie, 

provided the Suit doth not extend & be for a fourth part of the 

whole belonging to the Church, Lindw. de Foro Comp.cap. Circum- 

ſpe48,werb. Item ſi Rector, & gl.ibid. verb. quarta pars. And he to 

whom the Rightof Advowſon of any Church appertains,is termed 

Awvows for diſtinctions fake, to diſcriminate him from thoſe who 

ſomtime Preſent in the Name of another, as a Guardian that pre- 

ſents in the Name of his Minor; as alſo to difference him from fach 

25 have only for term of their Lives, or of years, or by Intruſzon or 

Diſſeifin, the Lands to which an Advowſon appertains ; the Avowe, 

properly and ftriftly taken, being only he who may Preſent in his (=) Britton, 

own right and in his own name (=). Cap. 29» , 


Q q 23 (15). Ir 
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_ » (2$-), 4r-hath-becn Adjudgeds: That. an Adrowſon belonging ro 
a. Prehend willnot pals' by-a.Jycaſe thereof, albeitit hath in it theſe 
words, viz, Commodities, Emoluments, Profits and Advantages ; 
becauſe. all: theſe four words being: of one ſenſe and. nature, imply 
things gainful, which is. contrary..to the nature of an Advowlon 


regularly, as aforeſaid; yetan; Advowſon may; be yielded-in value 


(o) DiCt. Caſe 
Lendon verl. 
the Collegiate 
Church of St. 
Mary South- 
well. 

(p) 44+ Ed. 3. 
33. cited in 
dict. Caſe. 
(9) 39 H. & 
cited indict. 
Caſc. 

(r) Mich. 1 4. 
Jac. C. B. Rot, 
647. Chancel- 
lor, &c. of 
Cambridge 
ver(, Walzrave. 
Hob. Rep, 

(s) Caſe ibid. 
(*). Ibid. 


ſu) Dom, Rex. 
ver Biſhop of 
Rocheſter, and 
Jackſon his 
Clerk; Hob. 
Rep. 


(x) Mich. J1, 
& 32 Eliz. C. 
B. Rot. 452. 
Caſe Aſbegel 
ver{. Denuys. 
Leon. Rep. 
(3) Term. 

Lew verb. 


Apore Impeas7. 


upon 4 Voucher,and may be Alſetsin/the hand of an Executor (0); 
and in, the aforeſaid Cate of London verC &c. it, is ſaid, That an 

ppropriation, aor the Advowſon of ity will not pals by the name 
of an, Advowſon; yet an Advowſon will be contained under the 
name, of a Tenement (p'. And where the King granted that 
Monks ſhould have all their poſſeſſions of the Abbey in the Vaca- 
tion. for, their ſuſtentation ; Ruled, that they ſhoul4 not have the 
Advowlons, becauſe no ſuſtentation aroſe from thee (9); nor will 
an Adyowlen, though it be appendant, paſs in the: Kings Grant, 
withqut ſpecial words (r) ; yet in the Caſe of a Recuſant convict, 
to whoſe Lands an, Advowlon is appendant , the ſeizure of T'wo 
parts of; his. Land, fpr-the King is a Seizure: by conſequence of two 
parts of the Advowlſon, without mention of - it @); and if the 
King, have but T'wo. parts, of, an, Advowſon, yet he ſball: Prefent 
alone, for no Subject can be, Tenant in Common with the King; 
who (though. he be no party to.a Quare Impeds; yet if his Title 
appear clear for him. againſt both parties. ſhall haye a Writ-awar. 
ded for. him to the Biſhop (r). Or if the King joyn Ifluein/a Quare 
Impedit, which is not found. fully for | hit, yet if Title, do any 
way appear , the Court muſt-award- a Writ to. the. Biſhop for 
him (#«). 

(16.) A. brought Quare Impedit againſt D. The Plaintiff count- 
ed that the Defendant had diſturbedhim to Preſent ad Vicariam. de 
D. and ſhewed, Thatthe Queen was fcized: of the Rectory of D. 
and of the, Adyowlon of the, Vicarage of D;! and by her Letters 
Patents gave-unto the Plaintiff /Re&oriam predittam cum pertinen- 
tis, & etiam Vicariam. Eccleſia preditt. And it was holden. by 
the whole Court, That-the Advawſon. of. the Vicarage byitheſe 
words doth not paſs; nor ſo inthe Caſe) of. a Common perſon, much 
leſs.in the Caſe of the; King : Burt if, the Queen had granted -Keeleſi- 
am ſuam of D. then by VYalmley. Jultice , the Advawſon of the 
Vicarage had palled (x). 

( 17.) Although. he, who. after the death of- a Parſon Incumbent 
hath. Right of Preſentation in- him, doth not upon.a Diſturbance 
bring a Quare. Impedis nor Darrein Pre|entwent , but ſuffereth a 
Stranger to uſurp upon him; yet he may have a, Writ, of Right of 
Advowſon ; bur this Writ lieth not for 'him, unleſs he claim to 
haye the Adyowſon to him and his Heirs in Fee-ſimple (p); which 

Advow- 


_ 
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Advowlſon is valuable, though the Prefenement be not (z)).- (z) Trin. 31, 
(18.) The Queen ſcized of an Advowfon: being: void, the An- Elz- C. B. 
ceſtor of P. Preſented, and/gamed ic by Uſurpation, and ther the I 
Church being void he Preſented againy his Cleriedies, and therrthe ,F Lichfeld 
Queen grants the Advowſon to 7. the Plaintiff, who brings a Quere Leon, Rep. 
Impedit in the Queens Name, ſuppoſing thav this Uſurpation didnor 
put the Queen out of Poſſeſſion: It was. argued, That the Grant 
could net paſs withour ſpecial words , becauſe it is im: the nature 
of a Choſe in Attn: And Dyer; Mead, and Windbamheld, 'Fhat 
this Uſurpation did gain poſleſſion out of the Queen, and thar ſhe 
ſhould be put zo her Writ of Right of Advewſon. Bur the Opinion 
of Sodeſin Chief Juſtice was clearly, 'Thatthe Queen was not out 
of Poſſeſſion ; for he ſaid, That ir was 2 Rule in our Books, that 
of a thing which is of Inheritance, the a& of a Common perſan-will 
not put the-Queen.out of poſſeſſion: bur if ſhe had only a Chartel, 
as the next Adyowlon, then perhaps it is otherwiſe. But Mead and 
Windham very earneſtly held the.contrary, relying; on the' Book of 
18 E. 2. 15. where Shayd ſaid, That it the King had-an Advows» 
fon inhis own Right, and: a Stranger, who had no'Right; to 
Preſent, it-puts the King out of Pofleffron; And the King: ſhall be 
put to his Wrie Writ of Right; as others ſhall (4). The Defendant (a) via. ; z. 
alledged T'wo Preſentations ini his Anceſtor after the-Title of the E- 3: 13. b. 
King, and'demanded Judgment ifithe King ſhould have' a Writ of 5 3- 16. 
P —4; and the Plea was: army | arm _ _= 
25 'Eliz. Judgment was-given. / Queen, for thar tight 
very war pes rare a Impedity and the two Prefentmears 
did not not put her out of poſſeſſion (b). },Paſch. 2g. 
(19.) In a Quare Impedi by G. againſt the Biſhop of L. and D. Eliz. C. B. 
Incumbene: The Caſe. was, That 2 Mannor with the Adyowſon J579 vet 
Appendant was-in the hands of the King, 'and the Church became g,,.. p.. 
void, and the King grants the Mannor with the Advowſdn : if the 
Grantee ſhall have the Preſentation, or the King, was the queſtion. 
All the- Juſtices held clearly, That the Advowſon would not pals, 
becauſe it! was-a Chatrd veſted. And Periam ſaid, thatin caſe of a (c) Mich. 20 
Common: perſon, without:queſtion an Advowſon appendant would &,., x1.” 
not paſs by ſuch Grant, for ifthe Father die, itſhall go to his Exe- Sir, 7ho. Gorge. 
cutor: but itit be an Advowſon in Grd, in caſe of -a Common: per» verl Biſhop of 
ſon there is ſome: doubt : Burt in the Principal Caſe all the Judges mgm rem 
held «t-/#pra, and-ſaid, Thatſoirwasin g E.3- 26: Quare Impedit/, 
31. and in Dyer in the Caſe of the Church of VVeſtminſter : But reg, 


F. N. B. is contrary, 33. (c). 


' Of Adwowſons. 
(20.) Of Advowſons there are three Original Writs, whereof 
oneis a, Writof Right, the other two of Poſleflion, wiz. Darrein 
Preſentment, and Quare Impedit. And where an Advowſondelcend- 
eth unto Parceners, though one preſent twice, and uſurpeth upon 
his Co-heir; yet he that was negligent ſhall not be clearly barr'd ; 
 (d) St. 13. E. 1 but-another time ſhall have his turn to preſent when it fallerh (4). 
cap. F. And by the Statute of 3. Fac. 5. every Recuſant-Convidt is utterly 
Vid. Raſt. pla. - difabled to Preſent to any Feclefiaſtical Living, or to collate or No- 
fo. - * Fang minate to any Donative whatſoever,'the Ad .owſon of every ſuch 
xp Ed. 6. Recuſant being lefr to the diſpoſition of the Univerſities of Ox- 
13. ford and Cambridge (e). Alfo by the Statute of 13 E. 1.5. itis 
(e) St. 3. Jac. direCted, 'what Action ſhall be maintained by him in the Reverſion 
Co 5 who is diſturbed to preſent aſter the Expiration of a particular E- 
ſtate; where there is alſo provided a Remedy for him in the Re- 
verſion or Remainder, or others that have right, where there is.an 
Ulurpation of. an Advowſon during any particular Eſtate : And 
that Judgments given in the Kings Courts touching Advowlons 
(f) St. 13 E. 1. ſhall not be void by Surmizes, but by lawful means (f). Like- 
Caps Fo wile it is Statute-Law to hold, That Advowſons ſhall not paſs from 
the King but by Special words; for. when the King doth give or 
grant Land of a Mannor with'the Appurtenances, unleſs he make 
expreſs mention in his Deed of Advowſons of Churches, when 
they fall; belonging to-ſach Mannor or Land, they are reſerved to 
(a) Ste '7 Ed. him, notwithſtanding the ward { Appurtenances,'] albeit among 


2-15.& Co.lid. mon ptrſons it hath | been - otherwiſe obſerved ('g) 3 nor is4t 


rag urn lawful ro purchaſe. an Advowſon , during thei dependency. of a 


(h) St. 13 £4.x Suit at Law concerning the ſame (6). - 
C, 49. 

(21) If a Feme Covert'be ſeized of an Advowſon, and: the 
Church becomes void, and the Wife dieth, the Husband ſhall Pre- 
(i) Dyer 26, fent (i): Where a Parſon and Vitar-be Endowed in' one Church 
9 Ed. 4.47.2. andthe Vicarage becomes void,-the queſtion is, T'o whom the Ad- 
Co. ſup. Lit. yowſon of the Vicarage-doth belong, and who in that caſe ſhall be 
'118.; iz. fad tobe the Patron ofthe Vicarage? Whether the Patronof the 
++ Parſonage, or theParſon? It ſeems in the Books at Common Law, 
the Judges and the Court were divided in Opinion, touching this 
SLE s oa! pot (&) ; ſome of the Judges were of Opinion, That the Ad- 
Farſons Law,, VoWlon of the Vicarage appertains to the Parſon ; .Others, that it 
cap. 23. belongs to the Patror : Such as inclined , [that it is in the Patron 
(1) Mich. 16.E (}), gave for reaſon, That the Ordinary cannot make a Vicar 
3 Firz. 2. 199p. yyithout the aſſent of the Patron, 5 E. 2. Quare Impedit 165. puts 
ve ny the Caſe, That although the Vicarage be Endowed with the aflent 
Fn | of the Patron and Ordinary, yer the Advowſon of the Vicarage 


doth 
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doth remain in the Parſon, becauſe the fame is parcel of the Ad- 

vowſon of the Parſonage (mm). And 16 E. 3. Grants, 56. it was (m) Parſons 
a queſtion , Wh by the Grant of the Advowſon of the Lav c. 23. 
Church, the Advowſon of the Vicarage did paſs? and there 

it was faid by Stone, That it doth paſs as Incident to the Par- ) Ibid 
fonage (»). Andin regard the Vicar is as the Parſons Subſti- oy bx 
rute, and his Endowment originally only as a Maintenance- for 1; R. 2. Jul. 
him in officiating the Cure = the caſe of the Parſon , whoſe riſdiition, 19. | 
Concern it is to ſee that he be a hr and able perſon, ſufficient 15 E- 3- Mans 
for the Cure , it ſhould thence ſeem rational that the Parſon 24'S» 156. 
ſhould be his Patron, to Preſent ſuch an one to the Vicarage as 

ſhall be fufticient for the Cure; for which reaſon the Patro- 

nage of the Vicarage ſhould ſeem rather to belong unto the 

Parſon , than to the Firſt Patron of the Parſonage Appropri- 


ate. 


(22.) Bur Advowſon cannot, it ſeems, at the Common Law be 
called a Deme/ne, for that it is not ſach a thing as a man hath 
a Manual occupation or poſſeſſion of, as he hath of Lands, Te- 
nements, and Rents whereof he may fay in his Pleading, That 
he was ſeized thereof in'his Demeſn as of Fee, which he can- 
not ſay that hath only the Advowſon of a Church, becauſe it 
lies not, as the other, in Manual occupation. And therefore in the 
caſe of Adyowſon of a Church , he may only fay that he was 
ſeized as of Fee, and not in his Demeſq as of Fee (o), whether (© Litt. Te- 
it be an' Advowſon in- Groſs or Appendant, which Appendancy _ AY 
is held ro be for the moſt part by Preſcription, and muſt relate 
to ſuch things as are in their own nature of a perpetual conti- 
nuance; for which reaſon it is, That AJvowſons cannot be faid 
to be Appendant to Rents, Services, andthe like, becauſe ſuch things 
are extinguiſhable (p). And although an Advowſon be nor pro- (p) Co. a. Ter- 
perly faid to be a Demeſn , yet it may be Appendant to a Ne- 7/ng99m's Calc, 
meſn, as of Lands or things Corporeal and Perpetual, and there- 
fore (as ſuppoſed) not to an Houſe of habitation, mecrly quarenns 
ſuch, yet to the Soy], whereon the Houſe is erccted ; whereby 
the Law ( which hath the cleareſt proſpe&t of Caſualtics at a 
diſtance) hath provided, that the Advowſon ſhall {tand, though 
the Houſe fall (4); but an Advowſ>n Diſappendant and in (411 11. > 1 44 
Groſs, which a man hath alone, and not by reaſon of any other b. by Keed/e. 
thing, but ſevered from the Lands to which it was Appen- Pail. Lav. 
dant, ſuch an Advowſon is exempt from divers prejudicial Inci- 9 a + 
dents, which the other, viz. the Appendant , cannot well a-,,,. ** * 7 
void. And where a Subje& or Common perſon hath an Ad- 


vowſon Appendant to a Mannor, and there be an Ufſrpation 
UPON 
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upon bin, by a Preſentation made bya Stranger, whoſe Clerk is in 
for Six mpaths; .though this makes the Adyvowſon -of fuch Comi- 
.mon perſon Diſappendant to his Mannor ; Wit is otherwiſe in 
cale L ce King, who may grant the Advowſon notwithſtanding 
ſuch Uſurpation ; for a man cannot put the King our of mer 
{(r) Mich. 13, Either by Preſentation or Uſurpation, as hath been Adjudged (r), 
1 4 Eliz. Nor doth the King's Preſentation by Lapſe ſever the Advowſon 
Benaloer dit from the Mannor,or cauſeitto become diſappendany, asin Gawdy's 
* __ fa Caſe againſt the Archbiſhop of Canterbury and others, was like- 
COR. Adjudged ; in which Caſe it was als ſaid by Hobart ' Chief 
16 E.3 E. 2s. Juſtice, That neither doth a wrongful Collation of the Biſhops 
Impedit, 67. make any Diſappendancy, nor any binding Plenarty againſt the true 
Patron; but that he may not only bring his Quare Impedit when he 

(s) Hill. 17. pleaſe, bur alſo Preſent upon him ſeven years after (s). Alſo, whereas 
= _ mo It was ſaid before, 'That an Advowſon cannot be Appendant to the 
_- rw things Extinguiſhable, asro Rents, Services, and the like, ſo it ſeems 
of Cant. alios at the Common Law an Adyowſon in Poſſeifion cannot be Appen- . 
Hob. Rep. Cant to a Reverſlion expeRtant upon an Eſtate for life; for the Caſe 
' was, 'The King ſeized of a Mannor with an Advowſon Appen- 

dant, granted the Mannor to F. S. for life, and then granted the 

Mannor to F. D. after the death of F. S. Habendum una cum Ad- 

vgcatiane; and then by Parliament the King reciting bath the Grants, 

confirmed them by Parliament, yet the Advowſon paſſed not (7). 

Finally, whereas allo it hath been Adjudged (as aforeſaid) that the 

(t) Caſe of © King cannot be pur out of Poſſc{ſion either by Preſentation or Uſur- 
—_ patian, this ſeems to refer only as to the Kings Advowſon, and nor 
p my : asto hispreſent Preſentation; fer the Opinion of Sir H. Hobart Chief 
Colt and Glo. Juſtice is, That alchoughthe King may be diſpoſlſeſſed of his preſent 
ver. ver{. Bi- Preſentation, he cannot be ſoof his Advowſon, and therefore he may 
ſhop of Coven- ſtj]] grant it, notwithſtanding the Uſurpation, as- was Judged in a 
rry and Lichf* \/rie of Error, upon a Judgment 'given to the comme between 


ory ag *© the King and Campion for the Vicarage of Newton Valence (u). 


Hob, Rep. 
(#) Paſch. 14 Jac. tot. 1.030. Lord Stanhope verl. the Biſhop of Lincoln, and others. Hob. Rep. 


(23.) A Donative in the Kings Gift may be with Cure of Souls, 
as the Church of the Tower of London is a Donative in the Kings 
Gift with Cure; as in the Caſe of Fletcher and Mackaller, where 
Information was brought upon the Stat. 31 Eliz. of Simony for 
bp == procuring him to be promoted to the Church of the Tower tor 
ter Fletcher Many; and per Curiam, it well lies (x). 
and Mackallr, 


(14). The 


Of Advowſons, 2TH 
(24-) The Queen hath the Advewſon of the Vicarage of H. 
and grants the Vicarage to F. S.. It was the Opinion of all the Ju- 
ſtices, that the Advowſen paſſerh nat ;" for that the Vicarage is ano- 
therthing than the Advowſon of the Vicarage (7). The Queen () Cro. par.1 
ſeized of a Mannor, to which an Advexſen was appencant,granted 
the Mannor cum Adwvocatione Eeclefig, a Church being then void: 
It was Adjudged the Avoidance did not paſs, but the Queen ſhould (*) Hill. »g. 
Preſent pro hac wice (%). And in the Queen and Huſſie's Caſe it E4+ Sir Tho, 
was Reſolved, T bat 3 double Prefnration would notpur the Queen = aro 
our of paſleſſion, if ſhe bath Right(a). Andin Stepbenrand Clarks (4) wore 
Calzir was Reſolued, That tho Grant of the nexr Avoidanceto ons) are i * 
during the Avoidance, .is noidimn Law (6).) 0 5: > 19h 5 1 
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CHAP, XX. 


Of Appropriations. 


1 The great Antiquity of A iations ; a conjeture of their 
| Orignel; whet Charles el was the contſics # Aon 

» they, were probubited im England Anciently by the Pope; whe- 
ther they can be otherwiſe than by the King, or ſome Authority 
derived from him? 

2. How the end and uſe of Appropriations is changed at this day 
from what it was in the Original InFlitution thereof. 

3. Appropriators why called Proprietarii ; The care of R. 2. in 
making Proviſion for the Vicar in caſe of Appropriations, Re- 
quiſtes of Law to make an Appropriation. 

4+ A further diſcovery of the Original uſe, and ends of Appro- 

iations, and under what qualifications. 

5. © a Appropriations were Anciently grantable to Nunne- 
ries 

6. ——_— ot now to be queſtioned, as to their Ori- 

inal. 


7. A Viearage endowed may be Appropriated, but not a Par- 


on. 

8.-Three conſiderable Points of Law reſolved by the Fultices 
touching Appropriations. | 

9. Whether an Adviwſon may be Appropriated without a Suc- 
ceſſion ? Appropriations uſually were to Corporations or Per- 
ſens Spiritual. 

10. How @ Church Appropriate may be diſappropriated. 

11. In Appropriaticss the Patron and bis Succeſſers are perpenal 
Par ſons. 

12. Whether an Appropriation of 4 ——_— without endow- 
ment of the Vicarage be good? Alſo, whether an Appropriation 
may be made without the Kings Licenſe? 


(1.) W Tiss Queſtion at this day undecided, whether Princes or 
| Popes were the firſt Authors of Appropriations: the pra- 

Rice whereof by each of them is of great Antiquity ; 

but whether in imitation of Charles MartePs Sacrilegious Preſident 
( the firſt by whom Tithes were ever violated in the Chriſtian 
World) is but a Suppoſition rather than any afſertion among Hiſto- 
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rians. It was long ſince Traditionally Recorded in Hiſtory, thar 
about the year 650. when the ſaid Chan Hare Father of Pipin, 
after King of France, in defence of his -Country againſt the Hans, 
Gothes, and Vandals, had. ſlain no lefs then 34500. of thoſe 
Infidel Sarazess in one Battle, he did not reſtore ro ſuch of the 

Clergy of France their Tithes, as from whom under a fair pre 
of ſupporting the charges of the War thereby, he had (upon a Pro- 
miſe F Reſtiurion thereof ſo ſoon as the War ſhould ceaſe) obtain- 
&d the ſame ; but inſtead thereof gratitied ſuch of the Nobility, as 
had aſfiſted him in the War, by the grant thereof to them and theis 
Heirs for ever. But whether this Sacriledge (if it be true) had 
ſuch a malign influence upon ſucceeding Princes in After-ages, and 
other Kingdoms, and alſo upon the Popes,as ſome Hiſtoriographers 
do more than conjeCtare, is not ſo evident; as that which is report- 
ed by Ingulphus Abbot of Crawlaend, touching Eight Churches. to 
have been Appropriated to that Abbey by ſeveral Saxon Kings ; 
and though by their Charters , yet whether by ſuch excluſively 
to all Eccleſiaffical Authority, is not ſocertain, as that Filliam the 
Conqueror, without asking leave of 'the Pope, Appro iated three 
Pariſh-Churches to the Abbey of Battaile, which he built in me- 
mory of his Conqueſt ; and his youngeſt Son ,H. 1. nigh twenty 
inone day to the Cathedral of Sarum by his Letters Parents, to- 
gether with the Tithes of thoſe Pariſhes which his elder Brother 
illiam,Sirnamed Rufus,had depopulated and diſeccleſiated in New 
Forreſt in Hantſhire. Notwithſtanding which,the Pope (who under- 
ſtood his Supremacy in matters Eccleſiaſtical better than to. part with 
it upon any Preſidents of Temporal Uſurpatians) doth frequently 
in his Decretals, without any contradi&tion, rather aſſume than arro- 
= this Right unto himſelf, as a Prerogative of the Apoſtolick 
e, and ted to ſeveral Religious Orders this Priviledge of 
taking ccleſiaſtical Benefices at Lay-mens hands by the mediation 
of the Dioceſan, who at a moderate and indifferente rate (as one 
Moity of the Annual profits of the Benefice) was to be a Medium 
or Expedient between the Religious Houſe and the Incumbent; 
but in proceſs of time, partly by theremiſneſs of the Biſhops ſn that 
point, and partly by the Covetouſneſs of the Monks and Friers in 
thoſe days, the Incumbents proportion became ar laſt ſo inconlide- 
rable, that Pope Urban the Fifth by his Legat Orhobon, about the 
year 1260. was forced to inhibit all the Biſhops here in England 
from Appropriating any more Churches to any Monaſtery or other 
Religious Houſes, So only in ſuch caſes where Charity might pre- 
vail m derogation of Law; and under this Proviſo alſo, the 
Biſhops ſhould afſign a competent proportion of the Paroch'al 
Fruits for the Maintenance of the, Incumbent, according to the 
| RT 2 annual 
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Vie wanothe wits Provided for by Two Statures, the on& made 
by R: 2. the other by his Succeffor: H. 4. So that uponthe whole it 
may be rabokaly inferr'd, that, theſe Appropriations originally 
came, rey by t « At of Eccleſialficks, and partly by the Laity. 
But what way ſoever they came, this is and hath been held for Law 
Coke 5 par. vicky Ss That gk the Pope a ung he= to be 
11,12, 13..acce Supreati Ordinary, yet, no Appropriations made by him, or b 
any Authority, nel; from el ever allowed approved &* 
by the Laws of this Realm, it being held, That no Appropriations 
within this Real can be nmde bur by the King, or by Authority 
derived from him and,by his Ligenſe,. and that all other Appro- 
priations are yoid in Law. An Fppropriation may be by the King 
Sole where he is Patron, but it may not-be by the Patron Sole ; 
Grendos's Caſe in Plowden.& 17 E. 33 .An Appropriation cannot 
be without the King's Licenſe. Ward's Caſe, Poph. Rep. Nor will 
Coke 5- Par: the Objeion, hold' againſt the King, to ſay, no man can make 
10.in _ an Appropriation .of any, Church, having cure of Souls (the ſame 
arie's CUE: being a thing meerly Eccleſiaſtical, and tobe made by ſome Eccleſ 
Coke 1b & 11. Aftical, perſon) chut,. he only, who bath - Eccleſiaſtical Juriſdifton,; 
par. in Pridle for ſuch Juriſdiction.the Ring hath, and is ſuch; Spiritual. perſon 
and Napper's as may of himſelf Appropriate any Church or Advowſan,: becauſe 
Caſe. in him reſides the Eccleſiaſtical Power and. Juriſdiction. And theres 
_ mo fore in a'Caſe of Commendams it was-long {inco held, Thatan. Ap» 
- : Davies Propriation made by the Pope, could not. be good withour the 
Reports, as Kinz's Licenſe. The like in a Caſe of: Avodaxce was vouched in 
per Hugh'sA. Cawdrie's Cale, That the Entry into a Church by the Authority of 
bridg. verd. the Pope only, was not. good, and, that he could not Appropriate a 
—_— T1 Church to Appropriatees, to hold to their. own. uſe, And: in Gren- 
4 Coke 5. 4eon's Caſe it wasReſalved' by the Juſtices, That the Ordingry, Par 
par. vouched tron, and King, ought to be afſenting;to every Appropriation; and 
in Cawdrie's that the Authority which-the Pope bad.uſurped in-this Realm, was 
Caſe. by Parliament, 25 H. 8. acknowledged to be in the King, who as 


—_— Supream Ordinary may Appropriate without the Biſhop's Afſent. 


Comment. | 

496, 497 &c. (2). It ſeems, therefore without any cantradition moſt evident, 

Grenden s Caſe, That Appropriation or. Impr tation, at the Original thereof was, 
when the Religious Houſes Jt grit Romſh Church, and the Religi- 
ous perſons, as Abbots, Priors, and the hke,- had the. Advowſon of 
any Parſonage-to them and their Succeſſors,, obtaining Licenſe of 
their Holy. Father the Popr,as alſo: of Kings,and of their Ordinaries, 
that they and their Succeſſors ſhould from thenceforth be the Pars 


ſons 


Vicardpe, dd that & 
ebegjnnin of this Spiri 
of Appropriations, they were made only ro flich Spi- 
drake to Adtniniſter the Sacramental Or- 
dinances, and ine Service. Afterwards the Grant there- 
of was ly enlarged, and extended to Deans and Chapters, 
hour odies Politick, and as ſuch nor capable of performing ſuch 


Fitttalk x 


ine' Services ; yea, and (which was moſt ridicttons 'as well as - 


Inpious) to Nant, which were Pri to ſorrle Nunheries, but 
not Pemale-Preachers, as'in thefedaies. All which'was under a Pre- 
rence of maintaining Hoſpirality; and to ſupply all defe&s hereby 
occahoned, there muſt be the Invention of a Vicar, as the Appro- 
priators ty, to ſervethem and the Cure, for which he had and 
hath the Tithe of 249: and Cam, and ſich other ſmall offals 
of Tithes, as might be fpared out of the weightier Granaries there- 
of without breach of the Laws of Hofpirality, thereby Sacrilegi- 
ouſly robbing the Church to enrich themfelves. Thus the poor 
Vicar ſhall have fornthing like a certain portion of the Benefice, 
whilft the Abbor and the'Covent , anditheir Lay-Succefſors ſhall 
be the Parſoris,and receivethe main profits, and fo live by the Alrat 
without waiting on ir, and be Re-baptized by the Law with the 
name of Parſons Imparſonees. This was that Awacieritly, which we 
now call 4 ations, which cannot be made ro begin'in the Par- 
ſon's Life-time' without his Afﬀent ; and is fo called, becauſe rhey 
hold the profits ad proprium ſun uſurm; but if ſuch Adyowſons 
happen to be recovered by Antient Title, then and in'ſuch cafe the 
Appropriation of the Parſonage'ts annulled (a). ſp 

* (3:) So that from the Premiſes iris evident, That this Appropria- 
tion or Impropriation is an Annexation of an Ecclefiaſtical Benefice 
(which originally was as it were i» nullins Parrimonio)tothe proper 
and'peculiar uſe and Benefit of ſome —_— Houſe, Bifhoprick, 
Dean and Chapter, Colledge, &c. Quod drvmi juris eff, 1d nullius 


(a) Terms of 
Law, verb. 


Appropreation. 


eff in bonis. Inftit. de Rer. Diviſ. $. Nullivs. Andit is fuppoſed;That | 
ſuch as are 1mpropriators #re ſo denominated, for that now and here- 


by they are as Owners of a Feeſimple by reaſon of the perpetuity of 
their Title, whence called Proprietarii, wherereas the Parſonsof any 
Eccleſiaſtical Benefice are properly, regulariyhr ordinarily. accoun- 
ted but Uſufrufuarii, nor were they any 


ed to beJawful ro appropriate all the Provenues of an Eccleſiaftical 


Benefice to an Abby or Priory ; provided they found one to ſerve vv. 42276? 


the Cure; but then withal, the King, though he did nor fiippreſs 
ſuch Spiritual Monopolics, yer tnade a Law whereby lhe Ordained, 


| Originally, and nor” 
Domini as having, any Right of Fee-fimple'in them (5). Tris fur- (1) Lint tit. 
ther aſſerted by Dr. C:wel (c), That before the Reign'ot R.xiitſcen- D;/conmuance. 


(c) Cowe!'s 


"Th. £ 
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224 Of Approprations. 
| Thar in eyery Licence of Appropriatiqns to be thencetorth, grant . 
ed in Chancery, it ſhould expreſly, be appointed. and contai 
That the Diocelan of the Place take care” to. provide an An. 
nual cotnpetency or convenient ſun of Mony, to be yearly i | 
and paid out.of the Parſonage-Fruits of- that Pariſh towards the, 
maintenance of the Poor thereof, and for a ſufficieat ſubliſtance 
"POT IEv and endowment of the Vicar (4). By the - Statute of 15-R. 2. 
cap. © pl. 6, and4 H. 4 cap. 12. it is Provided, That where a Church is 
Appropriated, a Vicar ought to-be Endowed, If the Church be 
full, the conſent, of the Dioceſan, Patron, and Incumbent are: ne-, 
ceffary to an Appropriation, after the Kings Licenſe firſt had and. 
obtained in Chancery : But if the Church: be void, then the Dio-, 
celan and the Patron, upon ſuch Licenſe from the King, may con-, 
(e) Plowd. in Clude ir(e)., And as to, the Difplution of an Appropriation, the; 
Grenden's Caſe Patron's Preſentation of his Clerk to the Ordinary, with his Inſti- 
fo. 496. &c. tution and Indution thereupon, is ſufficient to effeCt ir, and puts 
(f) F.N. B. 35. the Benefice in #at« quo (f ). | 
"7 wo (4) Although Appropriations at their Original were tolerat2d 
[i | only to perſons Ecleljaſtical, and that in order to their | better Hoſ-, 
pitality , yet now they, are. become -as Lay-Inheritances , and 
adafited as well to perſons. Secular as Ecclefiaſtical, and-to Bodies 
Corperate as well as to perſons Private or Indiyidual, who by. 
virtue of their Right and Title toa Parſonage or Spiritual Benehice , 
may take the Profits thereof to their own proper uſe, maintainin 
only a, Vicar upon the Place to ſeryethe Cure. Anciently and Ori: 
ginally theſe Appropriations. came from the Pope, afterwards tole- . 
rated by Kings, & with the conſent and approbation of the Ordi-. 
nary: So, that -naw Appropriators and Appropriations are no other 
tan Lay-Parfons and Lay-Parſonages ; which Lay-Parſons as they, 
are the Proprieta1 1es, the ED Law allows them to be called the. 


Incumbents, and him that hath the Church by Appropriation, Par-,, 
ſon Imparſonee; and a——_— they areſaid to be perpetually Appro- 
(g) Co. 11+ 10. priate 4 
Plow. 496. 


), yet may be diflolved and become Propriate again, as in, 
oa to, which it belonged, ſhould beDiflolved; or 
in caſe the Advowſon ſhould be Recovered by a Title more Legal. 
and more Ancient than that of the Appropriation; which as it Was 
originally tolerated only to Spiritual: perſons, ſo never without the 
Ordinary's Conſent, and approbation.; conſonant whereunto. are, 
the Seventh. and Eighth Cawons of the Council held at Gangra, 
where a Curſe js pronounced: upon all ſuch as ſhall preſume togive 
or receive the Church- Fruits, otherwiſe than by the Biſhops Diſpen- 
fation, or of ſuch other as by the Riſhop ſhall be appointed there- 
unto, Nor was it ever in the, Primitive, times held lawful for meer 
Lay-men and Secular perſons to: have any thing to- do with y 

- | Churc 


DL — 


Of Appropriaticns. 


__ 


\Church Revenues; It was an Obſervation: of Srephen Biſhop of 
. "Rome, in the ſecond” in his ſecond Epiſtle, Laicis quoque, 
quamvis Religiofs fint, nulia tamen de Eccleſiafticis Facultatibus 
diſponendi legit ur unquam tributa fatultes ; which long after was 
alſo repeared inthe Council of Leteran” under Innocent the Third, 
c. 44- And in the filling of fuch vacant Appropriations as were 
granted to (Relig ious Houſes, the Biſhop was impower'd by Law 
to oblige the Proprietaries to ſet out for the Vicar Incumbent ſuch 
a convenient Portion, as the Biſhop in his Judgment ſhould be plca- 
ſed to allot. Vid. Alex. 3. «d Epiſc. Wigorn. ' De Preb. & Dig. c. 
4 Monach. 

(5.) Whereas it hath been formerly hinted, $. 5. that Appro- 
priations have heretofore been granted to Numneries, Hobars Chief 
Juſtice is expreſs againſt it, "That a Benefice with Cure could not be 
Appropriated to a Nunnery, though the Pope made many de 
fatto, Citing Dyer in Grindew's Cale, ſaying, 'that it was a thing 


Abominable , both againſt the Law of God (b), and the Law of ,;, , ©... , Fe 
this Realm ; for Beneficium now datur Nifi propter Officiun. Nor is ;,. 
it a ſufficient Anfwer to ſay, the Cure might be ſerved by a Curate 1 Tim.2ss 1.17 


for them; for the queſtion is not, How they might make a Curate, 
but how themſelves were capable; for it muſt radically veſt in the 
firſt Grantee, before it can go intitle of Procuration or Depuration 
to any other: Forthe proper and operative words which make an 
A zation, #re ſuch as mult make the Patron and his Suc- 
colider phepetil Parſons ; yet if a meer Lay-man , or one wholly 
illiterate be Preſented; Inftiruted, and Induced, this is not a meer 
Nullity, but he is a Parſon de fa#o, as having all the Ceremonies 
to make him ſuch, and his Inſufficiency muſt receive Examination, 
et no diſpenſation can make him a Lawful Parſon, nor fubje&t to 
Deprivation, becauſe it is Malum i ſe; but in the other Caſe the 


Incapacity-appears in it ſelf (5). Nor are Appropriations regularly (4. 
 grantable 08; "ther can they endure longer than the BFodies - rot. AY 
whereunto were firſt ry becauſe it carries not only C. B. Colt and 


may be granted away) but it doth mn verl. 
alſo give them the Spiritual FunCtion, and doth make the Parſons | od Dabfely 


the Glebe and Tithes (whic 


of the Church; and doth Supply (fo Hebars Chief Juſtice) Inſti- 11,4, Rep. 


tution and Induction, which being the Higheſt parts of Truſts, can- 
not be.eſtranged : And therefore the Inſtrument of Appropriation 


runs in theſe words, wiz. That they and their Succefſors ( not &) Hill. rs. 

their Afigns) ſhall be Parſons, or by Periphraſis, hold the Charch —_ "—_ 
in proper uſe (&). | Likewiſe. when an Appropriation was made ,-- 5. 
by the King as the Suprearn Ortiinaty, or by a Bifhop'as the Or- Ger-9-4 and 
Gray under him, . the Inſtrument thinkef did run m theſe or the Hilderſham, 


ke Hob Rep. 
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"Ike words we. CT by the King), wheres nofre Reeeh 


by the Riſbep with the King's ' Aſſent) that ic was {ur baxy 
niftra Ordinaria, Ecclefiam Porochialems de B. tali, Oc. 4 
mus, Appropriamns, & Unimii per Praſentes. 

6.) Appropriations of Ancient time arg not pow in theſe 


'daics -$0:be queltioned as to the: Original of them, if they have 


(1 Trin. 3 7. 
Eliz. in Cam. 
&eracc, Crimes 
and Smith's 
Calc. 

Co. 12. par. 4- 


4" 


(m) Hill. 4. 
Jac. in Chan- 
cery, Pridle, 


and Beard, 
& Wingfield's 
Caſc. 


(n) Tin. 29, 

, Lord 
St. Jobs and 
the Dean and 
Chapter of 
Glagceſter's . 
Caſe. Vid. Co., 


2,.10- 


ever been , ſo reputed and \taken for Impropriations (1)... Ts 
which purpoſe it was reſfolyed in the time of Queen Elizabeth 
in Chancery by: Egerton Lord Chancellor of England, being afiſt- 
ed with the Principal Jud: es, That. although Adyawſon doth not 
pals by the Grant of the King in ſtriftneſs of Law, by the words 
cum: pertinentiis; yet it ſhall be intended in reſpe& of the Ancient 
and; continued. poſleffion, that rherg was a lawful Grant of the 
King to H. B. &c. and all ſhall be preſumed to be done, which - 
might make the Ancient Appropriation good : And the Reaſon 
thereof there given is, for that if the Appropriation had been 
drawn in queſtion in the Life-rime of any of the Partiesto.it, they 
might baye thewed the truth of the matter : But after ſo many 
Succefſions of Ages, in which the Church was eſteemed to. be 
rightfully Appropriated , the Appropriation {hall got new, be 
drawn in queſtion (#9). For the fame reaſon a Pracedenga was 
refuſed to. be grantedin Chancery, in the Caſe of the Lord St; Fahy 
of Blet/o, and the Dean and Chapterof GlouceHer, the Oquri, then 
giving for Reaſon, 'becauſe the Defendant and thoſe from whow- 
he claimed, tive out of 'mind had had the poſition of a Parſo- 
nage as Impropriate ( ſaving for ſame ſhore time ; )- apd becauſe 
it ſhall be a dangerous Preſident for Owners af Impropriations, to- 
maintain the Appropriations to be perfect in all points, and cis: 
cumſtances- requiſite to an Abſolute Appropriatiog,. the Appror 
priations being: made of Ancient. time:(#).. The Like Reſalus 
was given bythe Court m Hunſton. and Cockett's Caſe, viz- Tha 
whether an Approprigtion be good or nat, cagage now. be. ealled.in> 
ro queſtion, but ſhall be intended:to be. good, and. to-all, requiltg 


Circumſtances (0). 


12. par. 3. acc. (0) Mich. 8. Jac, B. R; Hunſton ang Cockets's. Caſe. Gros 4. ya; 


(7) An Appropriation cannot in any caſe be made by tlie Pa- 
tron himſelf only ; yet where the King, is Patron, it may be made 
by him Sole. And although upon every, Appropriation: there. 
ought to be an Endowment of a Vicar, yeta Vicarage icfelf- En-; 
dowed may (as, hath been held. by the. whole Court) be Appre? 
priated, but not to the Parſon,, (and as in the. Book 21 H. 6: , p 
uch. 


_ —_— 
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ſuch a. Vicarage, as may afterwards' be diffolyed (p). And if a(9) Trina. 44 


Leaſe be made of a Parſonage Impropriate by one, . who hath notJac. B. B. 
any thing therein during the bfe of the Incumbent, it will be void 3/#74's Calc. 
nor car an'Impropriation: be made to:a Church which is Full of 72914147" 
an {ncumbent, but by Special/ words. ((q ) It-hati alſo been held; ${þ,. Dyer | 
That a Vicarage Perpetual could not be diffolved after the Sta-, ,,; B. of Cov. 
tute of 4. H. 4. andthat the Pope had notany power to make any'& Lichf. Caſe. 
Ordinance againſt that Statute, by which he hath not any right Vid- _ 
to meddle with Advowſons, Benefices, &c. and that by his Bulls/** * 2248 


he cannot! diſpence with the Law, though they tend in ordine ad wy 964 
Spirutualia (7). : : ! Vid. Co. 11. 


- " par. 4 Co. 10. 
par. 48, in Lawpirf's Caſe. Vid; 19 Eliz. Plow. Coms 500, The Opinion of Manwodd in-Gren- 
don's Caſe. acc. Hugh Abridg. verb. Appropriations. (7) Mich. 16 Jac. B. R, Britton & I; ade 's 
Caſe. Cro. 2, par. 546, 517, 518. 


(8.) Touching Appropriations there were Three canliderable 
points' in Law, Reſulved by the Juſtices in' Grenden's Caſe : 
(1). That none is capable of Appropriation but a Body Corporate 
or Politick Spiritual, which hath a Succeſſion : For that the et- 
feft of an Appropriation as to the firſt Inſtitution thereof, was to 
make the Body Politick perpetual Incumbent, and tohave the Re- 
Rory, and that he hath the Cure of all the Souls of the Pariſhion- 
ers: and therefore-he muſt be a Spiritual perſon. (2) That the 
King, Ordinary, and Patron ought to be affenting unto every Ap- 
propriation ; and that the Authority which the Pope had uſurp- 
ed in this Realm, was by Parliament, An: 25 H.8. acknowledged 
to be inthe King; and the King being Supream Ordinary, might 
of his own Authority and JuriſdiQtion make an Appropriation with- 
out the Aﬀent of the Biſhop. (3) That an Appropriation may 
be made by Apt words, when the Church's Full (as to ſay) Thar 


the Parſon who isa Spiritual perſon, after that the Church ſhall be (-) Paſch. 1g. | 


void; ſhall be Parſon, and may retain the Glebe, and the Fruits iz C. B. 
of the Church to his proper ule; and that the ſame ſhall bea good Plowd. Com. 


Appropriation, when the Church ſhall be void by death or other- —_— 
wie (.), | Caſc. 


* (9.)Tr is broupht by way of Report to us, That it was the O- 
pinion of the Maſter of the Rollin the great Caſe of Conſultation, 
which was argued in the Exchequer Chamber, the 18 H. 6.21. 4. 
That an Adyowſoncould not be Appropriate without a Succeſſion, 
—_— that the Incumbent purchaſed the Advowſon by Licenſe 
to hpi to his own uſe. Where it was further ſaid, That if a 
PrioF'were ſeized of an Adyowſon 'to him and his Heirs, and he 
purchaſe Licenſe of Appropriation, and that he and his Succefſors 

Sf ' might 
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Of Appropriations. * 
might hold the Advowſon to their own uſe; yet the Advowſon 
deſcend to his Heirs : But in ſuch caſe, if he would have the 
> 9% We 7 OT ad x mr Ye wer 

to it to mt Duran. 4 hum 
(t) Hugh A- propriation will be good. (#)) All Appropriations have ben uſy- 
bridgm. verb. ally to Corporations or Spiritual, and not to Bodies Poli- 
a a ticks confliſting of meer Lay-men, or Lay-Corporations. ' And in 
- 2. GL Alden and Tothis Caſt it wasin queſtion, Whether the King, ſince 

6. 
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Py phos the Statute of 2.5 H.8. might by his Letters Patents Appropriate a 
Frm 4 Church Parochial, which was before Ryo ines 
Cath. . 7” poration, all the Members of the Corporation being meer Lay-men: 
A cork Ir which Caſe was not then Reſolved. (#) 

(#) Trin-9 Car (1,5,) As « Church Parochial might be A tated: fo a 
ard Terbirs, Church which is Appropriated to a Spiri repeating ,» ma 
Caſe. become diſappropiate, it the Corporation be diflolved. (x) Alfo 
Hugh. ibid. if the Adyowlſon of a Church were by Licenſe granted to a Prior 
(x) Vid. 3.E- and his Succeffors, and afterwards the ſame Church were Appro- 
5 * _ priated to him and his Succeflors : fo as thereby they became per- 
xc.  * petual Parſons Imparſonees : In that Caſe if the Wife of a Gran- 

tor were endawed of the Advowſon, and Preſented a Clerk who 
was Admitted, Infſtituted, and Induteg, the Appropriation would 
be defeated for ever; for the whole Eſtate of the Parſon Im | 
nee isthereby avoided : And fo it was Adjudged, 2 E. 3.8. ſed 
ty) Paſch. 33, Quere. For inthe Caſe of Lancaſter and Lucas, (x) it was held by 
Eliz. BR. the Court, that in ſuch Caſe the Church was Dilappropriated but 
during the life T7 the Wife : and after her death it ſhould remain 

% liz. :, as Appropriated (z). 
Th | ( 43 bir H. Hobart Chief Juſtice, in the Caſeof Colt and Glower 
(#) Mich. 10. againſt the Biſhop of Coventry and Lichfield (4) ſays, That the pro- 
Je rot. 2642. per and operative word that doth Appropriate, is to make the Pa» 
tron and hisSucceflors perpetual Parſons; and in the Caſe of Wright 
6) Hill 15, againſt Gilbert Gerrard and Richard Hilderſham, (b) That the 
k.. Rot. 1510. Inſtrument of Appropriation runs 'in theſe words, That they and 
their Szcceſſors (not their 4ſigns) (hall be Parſons,or by Peripbra- 
fs, hold the Church in proper uſe ; and the words of Appropriat- 
ing are, that they may hold Ecclefiam & Reftoriam in proprics uſus, 
as in Grinden*s Caſe; and ſays further, that Appropriations cannot 
endurelonger than the Bodies whereuntothey were firſt Appropri- 
ate, becauſe it carries not only the Glebe and Tithes, but doth alfo 
give the Spiritual FunQtion, makes the Parſons of the Church, and 

upplies Inſtitution and InduCtion. 

12.) A Prior wasſcized of the Adyowſon of a ParſonageF the 
Church being void, the Biſhop gave him Licenſe to hold it to his 
proper uſe, and there was not any Endowment of the as - 


"a 
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The Jury found the Statute of 4, H. 4. of Appropriations: and of 
27 H. 8 which gives Priories, &c. to the King: yr ur or Ap- 
iation were good, tþ being ao Endowment t icarage: 
And, CE A A the Kin Lows &. 
good, was the Queſtion. Reſplved, That whether the Appropriation 
be or not, cannet now be called in queſtion; but it | bein- 
to be good,and haveall requiſite Circumſtances: But in this 
Caſe, becauſe the Defendant claimeth per Preſentationem Regis 
ratione Layſus ; Whereas the King, if he hadany Titleto Preſen 
it was Fure Coron.e, the Preſentment of the Plaintiff was-utterly pac. s. r. Hue. 
yoid, and the, Plaintiff had-no Title, who pr re Action upon fon & Cocter's 
the Statute of 2 E. 6. for not ſetting forth of Caſe 
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(a) Hob, Rep. 
fo. 144+ 
Latch, Rep. 
bo 236, 237- 


""C'H'A P. XXb-7 0” i: 
Of Commendams- 
1. What « Commendam js : or the Legal deſcription theres 


of. | | | 

2 F, King may difpenct with the bolding of divers Benefices in 
Commendam,' not withſtanding the Canon of the Lateran 
Council againſt Pluralities. 

3. Three degrees of Commendams by the Canon Law. 

4- A deſcription of « Semeftral and Temporary Commendato- 


ry. 
5. The proviſion the Pope made in granting Cotnmendams ; cer- 
' tain Benefices inthe Church of Rome never given in Commen- 
dams. 

6. What the Canon in Commendams ad Tempus or Perpe- 
tuo. 

7. The grand Caſe of a Cornmendam at the Common Law, be- 
tween Kiffin and Aſcough, and therein great wariety of 
Learning touching that Subjett. | 

8. Several Conſiderations in Law touching Commendams. 

9. 4n Iriſh Caſe with great wariety of Learning , inreference to 
this Subjett.. * 


I. Ommendam (Eccleſia Commendata) is a Benefice or Eccle- 

ſlaſtical- Living , which being void , is commended to 
the charge and care of ſome ſufficient Clerk, ro be ſupplied 
until it may be conveniently provided of a Paſtor : And this was 
the Original of what we now commonly call Commendams. 
Durand. de Benefic. lib. 5. cap. 7. That perſon to whont the 
Church is thus Commended , hath the Fruits and Profits thereof 
only for a. certain time ; whereby the nature of the Church is not 
charged, but is as a thing depoſited in his hands asir were in Truſt, 
being concredited only with the care and cuſtody thereof, which 
may be revoked. Thus when a Parſon of the Pariſh is made the 
Biſhop of a Dioceſs, there is a Ceſſion of his Benefice by the Pro- 
motion-; but if the King gives him power to retain his Benefice, 
he ſhall continue Parſon thereof,and ſhall be ſaid ro hold itin Com- 
mendam. (a) So that it may properly be thus defined, Commenda 
eſt Eccleſia Cuſtodia alicui Commiſſa in tempus, gratia evidentis ne- 
ceſſitatis 
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ceſſcraris & utilitatis. Gloſſ..is werh. Commendarec. 


4 Blethin i648: Andr 1m fk Glaſer Fox Teri gon 


mits the care and cuſtody of a yacant Church, to k 
he 
mater.p. 1.c:6. nu. 3+ 
1s no other than De 
F+ de verb. Sign. And:he to whom the-lame, is loco 
the Law termed Commendat orzous haying the 
Churchand-the Fruits theteaf.only-for @tiume,,,. 


Or ditt.c. News tor .Commendsa 


fice, bur-is only a Cuſtody.or. 'Fruſt which may, be, revoked, 
conſequently: repugnant toithe-nature; of a Benefice, which js - 
petual +{nthe other. Caſe,; the Benefice is held, x9. be. a. Commenda 
made in utiliratem' Commendatdrisy which he.may, hald and poſle(s 
as long as he lives. Perr. Greg. de Benef.c..10.n, .1 q: | 
(2.) By a Canon of the Lateran Council no perſon Ecelefiaſtical 
could hold T'wo Benefices with Cure of Souls /imml & ſemel, bur 
by the-taking-of a Second the) foriner, would be- void: Conc, Later. 
F.N.B. 23'S: L. & Co.Par4.75 .& dindw.Conſil. Provin.de Pr eb. 
cap. Audiftis; yet.might the'King:it ſeems by the Common, Law, 
notwithſtanding that Canon, grant 'Diſpenſgtions ro hold diyers 
Benehices in .Commendam ; as at this day he may notwithſtanding 
the Star. of 21 H.8. For the Statute of 2.5 H.'8. that takes away 
the Popes uſurped power. of. granting Commendams, &c, in. this 
Realm, doth veſt it: in the Crown de jure, a8.4lfo dotbthe Statute 
:of 1 'EJ:z. and:(from ang+under the- Crowa) jnthe Archbiſhop gf 
Canterbury, is Commiſſariesy &c...And 25 hcxegotore: zhe Pope did 
by uſurpation' in this Realm, fo now de jure & ex Kegan Authg- 
r1ate, may the King grant unto a Conſecrated Biſhop a,Diſpenſation 
Recipere. & obtinere Beneficium cum Cura animerumy and to hold 
the im Commendant{ bY. 11h Ka 
(9) 4nithe Caſerof. Coltand Glpwer againl{t the Biſhop of Coven- 
try\anl Lichfield; according to- Sir Hep, Hebart Lord Chic Juſtice, 
out of the Canons, Commendams are faid to be of Thiez Degrees, 
or.e-Seme/trisanother Perpetuavel ad.vitama thirl Intcrmediaor 
Diuturna, ſed Limitata; and fomtimes called 7emporalia or Tim:- 
per alir, wel ad certum Temports ſpatium Limitata.Cleom.extra l.3. 
ade : Rr bends, c.' 2 Fhe Commends Semeſtris Gi ariie-out of 
naturab Equity; that'in the.time of the Patrons reſpite given him to 
Preſent, the:Church ſhovid not be without a Provilional Paſtor, 


which was a Law of Necelliy, agreeabic tu the Law of Nature. 
But 


me, Ong, Wh 
Conftitutes as a genenalddrunilteatag thereof Corral, 4s Facerd 
re in this{enſe 


: 4. Publius, ff. Depoſith, & 1. Commendare 


75. Holland's 
Cale. 


(c) Gomez. in 
Regul. de Tri- 
ea poſl. 


Jultty curred, the Comendatvis to ceaſe, o 

bh | Hate, The Communde Perpotua wel au vi- 
v4 6 nr ch Krotbo fora teſs time-:thin, forthe: life: of the 
ComMendantyyabfolore/and-the Cormmende intermedia, diutiirna, 
6t Timpbydlis npetdriryy cory ſaprixn Lintizata is when a 
COMMOMIR is to's perſon not for his life abſolutely, but fo long as 
'b& Biſhbp' of fich'« (places or -chelike.. Each of which 


doth refer to the Commentlam 6b tine? e,cu- 
ere! 'A'Diſptenſationh\Conmendam rec 


- 
-; 


4bfe ro'the Ordindty, Vide Caſe Evans .and Aſcough, in Latch.Rep. 
And Yidt tb the Cimitrendamy rerinere, which in truth is no-Commen- 
dam, Booth only ſo called; ' but is only a faculty of Re- 
refirion” and Coritinuation of 'the Benefice in the ſame iperſon and 


ſtate wherein it was, ' nerwithſtanding ſormthing interyening, 'asa 
Biſhoprick or the like, which without ſuch a Faculty woal 

— (4) The Stmeftral Commendatory'is not reputed: Prelate:,but 
Progurathy & Alhminiftrator, babens rirulum Cinonicans, It doth 
tne” FVuftur ſos, bat ad privideniur fibi & Minittric;and what 


have 


fTemains, is to be converted "tothe uſe 'of theChurch. Greg... X. mn 
Concil. Lay d. An. 147 5:Ghefſ. intap.Nemos.1 5.De Elettione m Sexo. 
And Fobn 4 Athor, 4ipon Otbobow's Canon dr Conſtitution De 
Commenda Fceleftavitmlays,That Commendareidem eft quod De- 
Ponere, ſeu Cuftodite Conmmittere : And all agree that ſuch a Com- 


mendatory isnot Pralaths, but Procarator; babet tamen Lepitimam 


Adminiftrhtionem ad Colligend. & providend. Miniftris; ea vero 
Hue ſuperſurit, ad wilitatem" Eceleſieconvertenda. Commendare (at 
4it Papin)'#ibil aliud eft quam deponere, I. Lucius, ff. Depoſit. & 
I. Cormmicndare, F. de wirb. Sig. & 1. Pablia, &. Depoſit. Glaſſ. 
#bjd. But asto a Perpetual Commendann, Perpetuity, and the diſpoſal 
of the Fruits'tmuſt contur. (c) And as a' Patron-cannot Preſent toa 


'Chtireh'Full;ſo neither-ean''a Commundam be nade to a Church 
\ certain that isthen Full; for there is no'difterence betwixt a Com- 


mendam and a Preſentation, but "thar the one preſents the Parſon 
to the Church, the other cominits the Church to the Parſon, both 
being incomparible when the Church hath irs proper Rector ; 
The Canons alſo ſpeaking of Commendams,rely much upon Ecele- 
ſeas vacantes , meceſſitatem & utilitattms Ecclefpe vacantes. And 
Commendams were not made anciently'in «general terms, to afiy 
Churches uncertain, but-to forme certain Church then void. yy 
t 


2 
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the Patrons confent is neceffary toa 
Patroni conſenſus, & onmum quiled: 
Quod ſatis obſervant Prelasi, qui ni 


faciunt Commendes. Gloſ]. in. Concil. Ludg. &+ Orhoh, Frewins-Hab. 
in dif. Caf. oe, Glovervenſ: Biſhop of Core. 4M 


Rep. 
held, 
aforeſaid, That the Temporary Gmmenda brings with is ſo many 
Incongruities, Inconveniences, and Abfurdirics ia Law, as cannot 
be born; for thereby the Church 1s neither altogether woid as it re- 
mains in the Caſe of a Comendam Semeſtris, whichis but a Seque- 

ion of Fruits and Cure till the Patron Preſents; neither is the 
Church abſolutely Full, for then is ſhould be Pleng &r Copſw/ts, h, 
ec. plena de poſſeſſore, &r conſulta de rettore (d); 

(5.) Commends inthe Canon Law bath a nigh affaity-ro Gllg- 
tion. Rebuff. in 5. Statuimus in ver. conferautur. ds Collat. and is a 
Canonical Inſtitution, or a Canonical Title : csp. Dudum, in 2. de 
Ele. Er fi intitulum non detur Eccleſia, and when the Commenda- 
tory dics the Benefice is void, ut alia in ritulum Fofieſ] : Rebuff. de 
pacife. Pofſeff. nu. 42, 43, 44- The Pope was wont ta pravide by a 
Commendam, when he gave a Benefice in Cuftadiam, that he thas 
had the Cuſtody reles' ſhould not thereof have fruFus /#os: cap. 
Nemo, de EleR. in 6. but ſhould reftore the fame: Cav. plaguit 1 0, 
9.2. enrrs 6. pk in the Grant (as he often did) that the Copy- 
mendatory ſhould convert the Fruits thereof to his owa yſe. Ir js 
in Law proyided by the Commendazm, that the Cormwendeory thall 
not be, nor faid'to'be Tiunlgrins Ecclefie conceſſe, becau's he hath 
another at the fame time, and wah that he cannot 4/jam 
babere in titulum : cap. dudum, in 2. de Eled, cap. fw. 41. 4. 1. 
For the Law compares the relation that is between 8 Rector and 
his Church to that of Man and Wite, .and in. expreſs terms calls ir 
Matrinonium; cap. fiewt wir. 9. 1. and ſays, it i$-a6 odious 40 have 
more 'Benefices than one at once, as more Wives than' age gt ance; 
_ de multa þ puree it may vy ear kde 

lurglity is a ki piritual Bigamy or Po y. Moreoyer, 
by "ey, Fuck Law a Commendam may backs br's certain time, 
or for life: cap. Extirpande $. quia vers. De Prabend, Oc, nemo de 
EleFo. in 6. And during the vacancy of a Sce-the Chapter may 
grant the Commendam ad rempus:c.- ſignificatum de Prab. & ditt. 
c. nemo. it the Commendambe granted: in. Perpewity or for life, it 
is vice tituli: Nam ad termpus Collatio fiert nequit Bendficii: c. 5 gra- 
tioſe. de Reſcript. O c. ſatis perwerſums. 66. Deſt. In the Church of 
e there are certain which never wontto be given 

ins Commindam, ſack. as thatof the Holy Ghoit in Sicily, $5, fob 


oc 


Likewiſe it is further aſſerted: by Sir H. Hokgrs. in the. Caſe 


(a) Hob. ibid 
ſupra, 


in titiulam 'R 


w G auſ they were. given to the Fraternity of theſe Orders 
2 <6) boars Suorre-s inferigur.'to a-Biſhop ,,,may Eccle/iam 


perper 

Ad tempus ſox menſium quiltbet Ordinarins pateſt : Likewile Panor. 
mian ys 
ſex w/e Commendare: Panor, &- Felin. 4n. C. cum olim 11, q. de 
Major. & obed.' & Jo: Francilc, i» Tratt.de Offic. & poteft.Capuul; 
Sale "oder #n\2part.q.3. wherige Rebuffus concludes that any © 
ther qui Beneficid' conferre poteſt may dothe like; it being as a Rule 
in Law, That #ladwwidetur permſſam, quod,non e# probibitum: c. 
nam toncupiſcentian,” de Conſti.. L. pracipimus C. de Appellat. 
The Canon Law,” to which only we.are beholding for the cleareſt 
apprehenſions we can poſſibly have of Commendams, allows a very 
extenſive Latitude to the Pope in the granting and revoking there- 
of ;- but this doth not concern us futther than as the Popes Eccle- 
fraſtical power, heretofore [exerciſed in this Realm by way of U- 
ſurpation, 'is now veſted .in-the King de jure; yet it will be agreed 
on all harids,” that a Cimmendam in the very nature of it, is mecr- 
ly and' properly Cuſtodial, that Church or Benefice being then 
granted in Commendam, quando in cuſtodiam, ſeu Cuſtodia cauſa 
datur: c. nemo. de Ele&. in 6. And as he who hath only the Cuſtody 
of a thing, non fats frutius ſuos: fo neither he (according to the 
Canon'Law) who hath a Commendam,: without the Pe pes ſpecial 
grant thereof: co the Commenidatory :-c, placuit, 10. q..3. Rebuff. 
de Commenda, who yer by the ſame Law poſſir expen/as facere ex 
reditibus Beneficii Commendati, ſumere ex eo alimenta, & debita 
perſolvere, ficut is qui titulum:habet : Cc. 1. de Solutio. boc aflerit 
Archidiac. in-cap.\qui-plures. 2.1. q. 1. 

(7.) The'grand Cale of a Commendarn was that .of Evans and 
Kiſfin againſt Aſcongh; which being two. daics argued bythe Judges, 
and'by Nvy Attorney, is acutely and ſuccinQly Reported thus,viz. 
In Treſpaſs: Dri Thornbury being Dean-of York was choſen Biſhop 
of Limrick in Ireland : but before Conſecration or.. Confirmation, 


he obtained a Patent withlarge words, Non obſtanfe retinere yaleat 
of in 


Shs. t. PIY * 
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in Commendam the faid Deanry, &c. And afterwards he was cho- 
ſen Biſhop of BrifFo/; and then allo before Inſtallation he obtained 
another Patent , with a more ample Diſpenſation of retaining the 
Deanry in Commendam. It was agreed by all, That the Church 
or Deanry, &c. in England ſhall be yoid by Ceflion, if the Par- 
ſon, or Dean, &c. be made a Biſhop in Irz/and. For the Canon 
Law in that is one through all the World. Alſo Ireland is govern- 
ed by the Laws of England, and is now as part of England by 
Subordipacy. Note well 45 E. 3. 19.6. Confirmation under the 
Great Seal of England is good in this caſe ; Confirmation under 
the Great Seal of Ezgland of a Preſentation to a Church in Ireland, 
of the Heir of the "Tenant of the King; and that a Diſpenfation 
under the Great Scal of England is good in this caſe , whithout 
any Patent of it in Ireland, wid. 8. Afſ.27. 10 E.3.43. An Ex- 
change of Land in England for Land in Ireland is good. Note 
20 H.6. 8. Scir. fac. ſued in England to Repeal a Patent un- 
der the Great Seal of Ireland, wiz. the Iriſh Statute 2 Eliz. 
-_ 4- That an Iriſþ Biſhop may be made under the Great Seal 
of England. Note, Stat. 1 E. 6. the Iriſh Biſhops ſhall be Do- 
native by Patent of the King under the Great Seal of England ; 
yet the King may let them be choſen per Congeed” Eflire, &c. 
(1) Noy Attorney argued at Bar , and fo ſtated the Points of 
the ſaid Caſe by themſelves: If a Commendatory Dean by a 
Retinere in Commendam may well Confirm a Leaſe made by the 
Biſhop ; for it is Agreed , That a Commendatory Dean by Rect 
s py" cannot Confirm, becauſe he is but a Depoſitarins. 

ote 19 H. 6.16. 12 H. 4.20.27 H.8. 15. a Commendatory 
ſhall be ſued by that Name, and by ſucha Commend. he may take 
the profits , and uſe Juriſdiction, and yet is not a Dean complear. 
Note, he may make a Deputy for Viſitation, but not for Conkir- 
mation of Leaſes. Note, if there be two Deans in one Church, 
both ought to Confirm. Vid. Dy. 2.82. Co. Inſt. 25. 9.(z) The Se- 
cond point, if ſuch a Biſhop b= choſen to another Biſhoprick, if 
now the firſt Church in Commend. (admitting that there was a 
Full Incumbent) be void preſently by the Election and afſent of 
the Superiour (:z.) the King: And it ſeemed to him that it was, 
becauſe there need not -be a new Conſecration ; and he vouched 
Panorm. 2. par. 101. The Biſhop of Spires was choſen Biſhop of 
Treves, and had the aſſent of the Pope, and he came to Treves, 
and there found another in poſſeſſion; and he would have 
returned to che former Biſhoprick , and could not. He alſo Cired 
8 Rep. Trollop's Caſe, That the Guardianſhip of the Temporaltics 
ceaſe by the EleCtion of a new Biſhop. Note, that Serjeant Hen- 
dev, who argued on the contrary, vouched Mich.4. Fac. May,Bi- 
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ſhop of Carliſle made a Leaſe to the Queen, and a Commiſſion if: 
fued out of the Exchequer to take ir, and the Dean and Chapter 
Conhrmed it beforethe Inrolment of it; and yet Adjudged good : 
That Caſe was for the Caſtle of Horne. Firſt, the Rs havin 
FI. 22. Jac. a"gued rwo days, Reſolved, (1) That all Commendam: are Di 
RR. rot. 1:69, Penfations, and that Cefſion commenced by the Canon and Coun- 
Evans & KiFn Cil of Lateran. (2) That the King may diſpence with that Ca- 
again't 4/congh non, 11 H. 9. 12. For the Pope might, and now by the Statute 
Noys Rep. +21 H.S. that power is givento the King cumulative,by way of Ex- 
pohrion weterzs, and not by Introdution news Furis ; and by that 
Srarurea concurrent power is given to theArchbiſhop of Canterbury, 
and may be granted to the King, or by the Archbiſhop, &c. (3) 
That the Diſpenſation after Ele&tion to the hrſt Biſhoprick and de- 
fore Conſecration, &c. and alſo the Diſpenfation atter Ele&tion to 
the ſecond Biſhoprick, and before Confirmation, is good enough in 
both Caſes, and he remains a good Dean to Confirm, &c. and af- 
rerwards the Judgment in the Caſe, being an Action of Treſpaſs, 
was given accordingly. 

(5.) A Commendamis to be granted Neceſſitate evidenti, wel uti- 
litate Eccleſie ſuadente, and in the Infancy of the Church, quando 
defucrunt Paſtcres, they were neceflary : A Commendam ordinarily 
is but for ſ1x months, and he that hath it is Cuſtos only, the other 
is extraordinary, and that is for life, and he is an Incumbent. 

Hill. 14. Jac. "Phe King by his Prerogative Royal may grant a Commendam with- 
_ 8s _ *"+ Out any Statute ; yet if ſuch Commendam ſhall be good, it may be 
at — * ver* very miſchievous to the Patron. lt is it ſeems agreed in the Books 
Rell. Rep. Of the Common Law, that the uſe of Commendams in their firſt 
Inſtitution was lawful, but not the abuſe thereof; and that a per- 
Hill. 39 Eliz. Ppetual Commendam, wiz. tor life, was held unlawful, and condem- 
B.R. Armig:r ned by a Council of 750 Biſhops. Iris likewiſe Reported to us, That 
and Holland's where the Incumbent of a Church was created a Biſhop, and the 
_ i» | Queengranted him to hold the Benefice which he had in Commen- 
"Pe dam: It was the Opinion of the Juſtices, That the _ had the 
Prerogative by the Common Law, and'that it is nut taken away by 

the Stat. of 35 F.8. 


Paſch. 9 Jac. 
C.B. in Ireland FH, 


(9.) In a Quare Impedit brought by the King againſt Cyprian 
ah orſefal and Rebert Wale, on a Special plea pleaded by Wale the 
King and Cypr. Incumbent, the Kings Attorney demurred in Law : 'The Caſe in 
Uorjefal,& Rob. ſubſtance, was this, wiz. the Corporation of Kilkenny, being Patrons 
Wale, of a Vicarage within the Dioceſs of Offory, Preſented one Patrick 


Das Rep. Fymne thereunto, who was Admitted, Inſtituted, and Inducted. 


Afﬀer that, curing the Incumbency of the ſaid Fynne, Adam Loftus 
Archbiſhop of Dubl;n, and Ambroſe Forth DoCtor of the _ 
Wy 
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Law,being Commithoners Delegates for granting of Faculties, and 
Diſpenſations in the Realm of Ireland, according to the Star. of 
28 H. 8. c. 16. by their Letters Dated 9 O&#. 3 3 Eliz. granted to 
Fohn Horſefal, then Biſhop of Ofſory, That the ſaid Biſhop unurm 
vel plura Beneficia, curata vel non curata, [ui vel alieni Furiſpatro- 
natus, non excedentia annuum valorem quadraginta Librarum, ad- 
tunc vacantia vel qua per impoſterum wvacare contigerint,perpaus 
Commendz tituls adipiſci, occupare, retinere, omne/que fruttus ad 
Familie ſux ſuſtentationem convertere peſſit, juribus ſive inſtitutis 
quibuſcunque in contarium non obſt antibus. Which Faculty or Dit- 
penſation was after ratihed and confirmed by Letrers Patents under 
the Great Seal of Ireland, according to the Statute of 28 H.8.c. 16 
After this, viz. 20 May, An. 38 Eliz. Patrick Fynne the Incum- 
bent died, whereby the ſaid Vicarage being void, and fo continuing 
void by the ſpace of Six months, whereby the Biſhop had power to 
Collate therevnto by Lapſe, the ſaid Biſhop by virtue of the faid Fa- 
culry or Diſpenſation adeprus eſt, occupavit, & retinuit the faid Vi- 
carage perpetus Commend tituls, and took the Fruits thereof to his 
own uſe, until the 1 3 Feb. An. 1609.0n which day the Biſhop died: 
After whoſe death the ſaid Cyprian Horſefal, having purchaled the 
next Avoidance of that Vicarage, Preſented the ſaid Wale, who was 
Admitted, Inſtituted, and Inducted : afterwards the King Preſents 
one Winch, who being diſturbed by the ſaid Hor/efal and I ale, the 
King brought a Quare Impedit. Whether the ſaid Biſhop, when he 
obtained and occupied that Vicarage by virtue of that Faculty or 
Diſpenfation,, were thereby made compleat Incumbent thercot, fo 
as the Church being full of him, no title by Lapſe could devolve to 
the King during the life of the Biſhop, was the principal point mo- 
ved and debated in this Caſe. And in the Argument of this point 
(which was argued at the Bar firſt by the Councel at Common 
Law, and then by two Advocates well verſed in the Cannon Law, 
and at the Bench by all the Juſtices) Two things were chicfly con- 
ſidered by thoſe who argued for the Kings Clerk: (1) Whether the 
Biſhop could by any Law have and hold that Benefice without ſuch 
Diſpenſation or Faculty. (2) What effte&t or operation that Fa- 
culty or Diſpenſation ſhall have by the Law. As to the Firſt, they 
held clearly for Law, 'That a Biſhop by the ancient Ecclehaltical 
Law of England, may not hold another Benehce with Cure in his 
own Divceſs : and if he hath fuch Benetice before his promotion to 
the Biſhoprick , that it becomes void when he is created a Bilhop. 
And this is the Ancient Law of Engl. as is often ſaid inthe Biſhop of 
St. David's Caſe, 1 1 H. 4. & 41 E. 3. 5.6. agrees therewith. The 
Reaſon is, for that the Biſhop cannot viſit himſclf, and he that 
TES hath 
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hath the Office of a Sovereign, ſhall not hold the Office of a Sub- 
ject atthe ſame time ; as Hankford faid in the faid Caſe of 1 1 Hg. 
And on this Reaſon it is ſaid in 5 E. 3+ 9. That if a Parſon be 
made a Dean, the Parſonage becomes void, for that the Dignity 
and the Benefice are not compatible: So no Eccleſiaſtical perſon,by 
the ancient Canons and Councils, could have 'T'wo Benefhices with 
Cure ſimul & ſemel, but the firſt would be void by taking a ſe. 
cond. And this was the Ancient Law of the Church uſed in 
England long before the Statute of 21 H. 8. cap. 13. which was 
made in Affirmance of the Ancient Law, as appears in Holland's 
Caſe. Co. par. 4- And with this agrees the Books of 24 Edw, 3, 
33-39 Ed. 3. 44. 4.& N. Br. 34. 1. And the Textof the Canon 
Law, which is the proper Fountain of this Learning, proves it 
fully ; Decretal. de Prabend. & Dignit. c. de multa: Where it is 
faid, De multa providentia fuit in Lateranenſ1 Concilio probibitum, 
wut nullus yo! of Dignitates Eccleſiafticas, wel plures Eccleſias Pa- 
rochiales reciperet, contra Santtorum Canonum m#titua, Oc. Pre- 
ſenti Decreto ftatuimus , ut quicunque reciperit aliquod Benefi- 
cium , curam habens animarum annexam, ſi prius tale Beneficium 
habebat, eo ſit ipſo jure privatus, & ſs forte 11lud retinere contende- 
rit, etiam alio ſpolietur, &c. And with this agrees the Text in 
Decret. Cauf. 21. q. 1. viz. In duabus Eccleſiis Clericus conſcribi 
nullo modo poteſt. So that it is evident, that the Biſhop could 
not by any Law have or retain. that Benefice within his Diocefs 
without a Diſpenſation , which is Relaxatio. Faris , and per- 
mits that to be done, which the Law had before prokibited. 
It is to be obſerved, That Commenda eff quedamn proviſue, 
and therefore Gomez. in Rep. de Idomate , faith , That Com- 
mendare eſt Providere, & quod Commenda comprehenditur ſub 
quibuſcunque regulis de Provifione loquentibus, And by the 
Canon Law the Conſent of the Patron is requiſite, where a Be- 
nefice is given in Commendam. Lib. 6. Decretal.c. Nemo. where 
the Gloſs faith, Ad Crmmendam wocabitur Patronus, & ſi qui alii 
ex tals Commenda Izduntur. Alloin Conſtit. Othob. de Commendis 
itis faid Exprefly, That Conſenſus Patroni ad Commendam requirt- 
zur. The Canon Law holds theſe Commendams as very prejudical, 
and that in divers reſpeCts ; and therefore ſays, That Experientia 
docet occaſione Commendarum cultum Divinum minui, Curam ani- 
marum negligi, hoſpitalitatem conſuetam & debitam non ſervari, 
ruinis edificiaſuppeni, &c. 6. Extra. cap. Pa#teris. And whereas 
It is faid of a Biſhop, That he is to be wnius uxoris wir ;, the Ca- 
noniſts expound it, That he ſhall have but one Biſhoprick, or 
only one Curc; for they ſay, that per Commendam Biz amia con- 
trabitur in Eccleſia: Thetore it was well Relolyed by that gout 
as 
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and pious Biſhop, who (when another Benefice was offered him 
to hold in Commendam) ſaid, Abſit ut cum $ Ponſa habeam Concu- 
binam. But for the clearer underſtanding of the nature and dif- 
ference of theſe Commendams, it is further to be conſidered, That 
Commenda Eccleſie is nothing elſe but Commendatio Eccleſia ad 
CuFftodiam alterius ; and therefore Decrert. cauſ.-21. q. 1, Qui 
plures, the Gloſs there faith, Commerdare nibil alind eff quam 
deponere. This Ccmmenda or Commendatio Eccleſie is divers, 
according to the nature of the Church, and Limitation or Con- 
tinuance of the Commenda: for a Commenda may be of a Church 
either Curat or non Curate; and it may be either Temporanea, 
viz. for a time certain, as for Six months; or Perperua, viz. 
during the life of the Commendatory. A Church with Cure 
may not be given  Commendam , unleſs upon evident neceflity, 
or the benefit of the Church, wiz. ro ſupply the Cure till provi- 
fon be made of a ſufficient Incumbent : And therefore by the 
Council of Lions it was provided , That a Parochial Church 
ſhould not be given in Commendam, niſi ex evidenti neceſſitate , 
vel utilitate Eccleſiz ; & quod talis Commenda ultra ſemeſtris 
temporis [patium non duraret : & quod ſecus fattum fuerit , ſit 
irritum ipſo jure, &c. 6. Decretal. c. Nemo. But a Benefice with- 
out Cure may be given by the Canon Law for the ſubſiſtance of 
the Commendatory , wel ad menſam : In that ſenſe the Cano- 
niſts ſay, That Commendam is quaſi comedenda, quia Eccleſia que 
traditur in Commendam quaſi comeditur & devoratur , and 
ſuch a Benefice may properly be given i perpetuam Commen- 
dam. Summa ſummar. tit. Commenda , art. 1, & 2. And 
by the Rule of the Canon Law, he that comes in per Com- 
mendam , is not Prelatus , ſed Procurator tantum, & eft niſs 
Cuſtss , ſeu Adminiftrator , & jus in Eccleſia non habet. 6. 
Decretal. c. Nemo. & Conſtit. Othobon. de Commenidis, fo. 65. 
And therewith agrees 27 H. 8. 15. where it is faid , That the 
Cardinal of York had the Abbey of St. Albans in Commen- 
dam , and yet was not the Abbot. In this Caſe of a Commen- 
dam in Davis Rep. the Original or invention of a Commendams 
is aſcribed to Pope Leo 4. An. Dem. 848. aut eo circiter, as ap« 
pears tb, *axcoke pir; 2.3 9. 2. where it is ſaid, Unde Leo 4./cri- 
bit, Qui plures Eccleſias retinet, unam quidem Tiutulatam, alteram 
vero [ub Commendatione tenere debet : For by the Ancient Canons 
and Councils a man could have but one Benefice, and yer it is by 
experience found convenient, thar ſometimes, viz. in caſe of Ne- 
ceſſity or Utility of the Church, a man may have the Charge and 
Fruits of more Benefices than one ; therefore. was that Diſtinction 
invented and allowed, that although a man ſhall have bur one - 

nefice 
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nefice in Titulo, yet he may have other Benefices in Commenda, 
Viz. That another Benefice may be commended and commited to 
his Cuſtody and Cure, until it be provided with an able Incumbent. 
But afterwards, there being great Abuſcs, found in the granting of 
theſe Commendams by the Ordinaries ( for omninm rerum quarum 
eſt uſus, poteſt eſſe abuſus, virtute ſolum excepta , lays Arittotle) 
another Canon was made in the Council of Lions, Anno Dom. 
1274 for reformation thereof, as appears [ib. 6. Decretal. de Elect. 
&- Elet?. poteſt. c. Nemo. Nemo deinceps Parochialem Eccle/. alicui 
non Conſtituto in legitima &tate wel Sacerd»tio Commendare pre- 
ſumat; nec tali, niſi uvam, & evidenti Neceſſitate vel Utilitate Ec- 
cleſie ſuadente. Hujuſmodi autem Commendam rite fattam declara- 
mus ultra Semeſtre temporis [patium non durare, &c. Butthe Gloſs 
there ſaith, That if a Conſtitutio non comprebendist Romanum Ponti- 
ficem, ideo Romanus Pomiifex puteſt Perpetuo Commendare. Sothat 
the Pope , notwithſtanding that Canon, had power to give Be- 
nefices in perpetuam Commendam. And indeed after the faid 
Council of Lions , as the Pope had reſerved to himſelf the ſole 
power of giving Benefices tn on gy Commendam , lo he 
reduced that power into a&t, and uſed and practiſed the fame 
in all Realms of Chriſtendom : Specially the Popes that were re- 
lident at Avignon in France in the times of King E. 2. E. 1. 
E. 2. E. 4. were very liberable, not only in granting theſe Pro- 
viſions (contrary to our Statutes made in the times of King H. 1, 
&- E4. 3.) but in giving all ſorts of Eccleliaſtical Bencfices i 
Commendam perpetuam. And as at firlt it-was done for the ſup. 
= port of the Dignity of Cardinals , as Pope Clemet 6. profeſſed 
in his Epiſtle to Ed. 3. Hift. VValſingham, fo. 150. b. yet 
afterwards theſe Favours were purchaſed by other Eccleſiaſtical 
perſons of all degrees , in all Nations , ſpecially in England and 
Ireland. And whereas the Canon Law fays , That a man hath 
a Canonical Title by virtue of a Commendam, that muſt be 
underſtood de Commenda Perpetua, and not de Commenda Tem- 
porali ; for the Commenda Temporalis is but a kind of Seque- 
{tration , and may be granted by every Ordinary pro tempore Se- 
meF#tri; and therefore ſuch a Commendatory non eſt Pr elatus,nec 
Maritus Eccleſiz, nec facit Frult us ſuos, ſedeſt Adminiſtrator tan- 
tum, & Cuſtos Eccleſie. And ſuch a Commenda non eſt titulus, nec 
facit titulum, ſed eſt quoddam depoſitum, until the Church be provi- 
ded with a ſufficient Incumbent ; and therefore ſuch a Commenda 
is commonly granted when the Patron doth not Preſent an able 
perſon, or when the Church is Litigious. But the Commenda 
Perpetua, which continues during the Life of the Commendatory, 
cannot be granted by any inferiour Ordinary, but only by the Pope 
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in ſuch Countries where he hath Juriſdiction, or by the King or 
his Delegates in this Realm, or ſuch whoſe power therein is derived 
from him or confirmed by him. And this Commend eſt titulus Ca- 
nonieus; nam militat eadem ratio in perpetuts Commendis, qua in 
aliis Titulis. Lib. 6, de Ele8. c. Nemo. And fo it hath been often 
adjudged in Rota, as Gomez, afhrmsin Reg. de Trien. Poſſeſſ. where 
he argues this point Pro & Con at large, and where he faith, That 
the Faculty of a perpetual Commendam is ampliſſima diſpoſitio, & 
habet ubertatem werborum, viz. Licentiam & Facultatem Fruttus 
ommes percipiendi, & in proprios nſus Convertendi, Oc. Que verba 
important Collationem & Titulum, & non Simplex Depoſitum. 


CHAP. XXIL 


Of Lapſe. 


1. VVhat a Lapſe is; the gradations, and Original thereof. 

2. The difference between the Canon and Common Law, as ts 
the time of Lapſe ; and when the Six month ſhall begin. 

3. ar King is Patron Paramount of all the Churches in Eng- 

and. 

4- In what Caſes the Patron is to take notice of the Avoidance at 
his peril, or not ; and how the Six months are to be computed 
by the days. 

5. A Lapſe is not an Intereſt, but @ Truſt or Adminiſtration, and 
may not be transferred or _ over. 

6. How or from what time the Six months ſhall be computed, be- 
fore the Lapſe incur. 

7. Whether a Biſhop may Collate by Lapſe after Six months, up- 
on fatffr of the Clerks ſhewing his Letters of Orders, or bis 
Letters Miſſeve or Teſtimonial ? 

8. In what caſe Tempus occurrit Regi #1 point of Lapſe. 

9. In what caſes the King baving Title of Lapſe may loſe his 
Preſentment. 


ſenting to a void Benefice , from the Original Pacron 
nexlecting to Preſent ( within Six months next after 
the Avoidance) to the Ordinary, Whence it is commonly faid, 
That that Benehice is in Lapſe or Lapſed, whereunto he that ought 
(#) An. 13.E- to Preſent, hath omitted or ſlipped his opportunity (a). This 


Fx. C. 12. 


| Apſus, or Lapſe, is a ſlip or departureof a Right of Pre- 


Lapſe may happen and be, the Patron being ignorant of the Avoid- 
ance, as well as if he were acquainted therewith or privy thereto, 
except only upon the Reſignation of the former Incumbent, or the 
Deprivation upon any cauſe comprehended in the Statute of 13 
Eliz. c. 12. In which cafes the Biſhop ought to give notice thereof 
unto the Patron. In this matter of Lapſe there are Three gradations, 
ab Inferiore ad Superiorem , after the negleCt of the true Ori- 
ginal Patron, upon whoſe default (1) the Bihop of the Diocels, 
within whoſe precincts the vacant Benefice lies, ſhall Collate,unleſs 
the King be Patron. (2) If the Biſhop preſ:nts not within the 


next 
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next Six months, then the Metropolitan {halt Profent : And ( 29) 
if he Preſent not within the thyme by Law Jimited,then the King fhall Dr. & Scud. 
Preſent, for that he is Patron- peramuwnt.of all the Benefices withs 1 25. Cocpar.4. 
in his Realms; and alſo becauſe the King and his Progenitors, Kings ' 7: * per 5. 
of England, have had Authority time out of mind. to determine es - 
the Right of Patronages in this Realm intheir own Courts, whence pr 
lies no Appeal to any Foreign pretended.Power. The Reſell Sum- 
miſt indeed makes more Gradations in this matter, as from the Pa- 
tron to the Chapter, from the Chapter to the Biſhop, trom the Bi- 
ſhop to-the Metropolitan, from the Metropolitan to the Patriarch, 
and if none ſuch, then to the Pope. Sed hoc nibil ad nos, part of 
whole happineſs is an Index Expurgatcrias of the laſt recited Pre- 
mifles. And although the Law is That the Ordinary ſhall Pre- 
ſent, in caſe the Patron doth not within Six months ; yet the Law 
withal is, That if the Patron Preſent before the Ordinary put in 
his Clerk, the Patron of right ſhall enjoy his -Prefentation (6). (5) Dr & Stud. 
And if the Ordinary ſurceſs his time limited , he loſes his power <4p.36- 
as to that Preſentation , fpecially if it be devolv'd to the King. 
And when the Preſentation is in the Metropolitan, he ſhall put in 
the Clerk himſelf, and not the Ordinary; and ſo therejs nv default 
in the Ordinary, though he Preſent not the Clerk of the Patron, 
if his ne be paſt, a caſe there bon _—_ for the Patron 
againſt the Ordinary (c). This matter of Lapſe is of very ancient , 
practice, for Mich. 3 E. 1. B. Rot. 105. Staff. The Biſhop of "5... - _ 
wventry and Lichfield pleaded aCollation by Lapſe Asthboritate Con- 
cil4i againſt the Prior of Louds to the Church of Patingbam. And 
6 E. 1. Rot. Paten. membra 2.5. in a Qaare non admiſit by the Ab- 
bot of St. Mary Eboruwm againſt the Biſhop of Norwich, the Biſhop 
madea Title by Lapſe, viz. That he Collated Authoriate Concilis 
poſt Lapſum ſemeſtre, &c. And there afterwards inthe Judgmentir 
1s ſaid, Quie tempus ſemeſtre Autboritate Concilis non incipit verſus 
Patronum niſi d t e ſcientie mortis, &c. (Q. what Councal is 
pe gc or intended) - P.9E. 1. _ F1-it ny 2” og 

e was given per Concilium dunen[e poſt tempus ſemeſtre : 
Ti like alſo in dS wrk in the wy E.2. La by Gi Ed. Co. 6. 
in Catesby's Caſe, 62 (4d); yet in Bra&on the Lapſus temporis is de (4 gol Abe, 
Conftitutione Lateranenſi (e). And ye Brittow, fo. 2.25. ſpeaks of verb. Prefenr. 
the TewpusSemefre or the Six months according to the Council of lit.O. p. 3 54. 
Lions; But Mr. Selden in his Book of Tithes, 390. fays, That the (Brat 11d. 
Manuſcript of Breton hath Lateran for Lions, and in fol, 388.* * 7+" 
holds, That this Lep/e was received in the Law of this Realm gut 
of the general Council of Later», held in the year 25 H. 2; as 
the Learned Serjant Roll obſerves in his Abridgment on this word 
of Lapſe, where he alſo cites Howvenden, fo. 326. aſſerting, That 
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wa among the Canons'of the Council © of Lateran held under Alex 
ander 3. Ax. 1118. in the time of King Hen. 2. there is a Canon 

in theſe words or to this effect, viz. Cum vero Prebendas Eccle- 

fras ſeu quelibet Officia in aliqua Eccleſia wacare contigert, vel f 

etiam modo vacant, non din maneant in ſuſpenſe, ſed infra Sex 

menſes perſonis, que digne adminittrare walent, conferantur : fi 

autem Epiſcopus, abi ad eum ſpetaverit, conferre diſtulit, per Capi- 

tulum Ordinetur. And 'beforc the faid Council the Patron was not 

limited ro any time, but might Preſent at his pleaſure without any 

(f) Seld- de Lapſe (f ). Touching other Preſidents of great Antiquity relating to 
Decimis, 387. this Subje&t of Lapſe, the Reader is here referred to that Learned 
& Bradt. lid. 4. Serjeant Rolle, in the forcited place of his Abridgment. And al- 
oy” though according to the Gradations aforeſaid, the Lapſe deyolves 
from the Patron to the Biſhop, from the Biſhop to the Archbiſhop, 
from the Archbiſhop to the King ; yet if atter Lapſe ineur to the 
Metropolitan, arid before Collation by - him made the Patron Pre. 
ſent, he may Preſent to the Ordinary of the Dioceſs, without Pre- 
ſenting to the Metropolitan. Contra H.4.1.El.B.R.per Popham (gp); 
for thereby he ſeems to redeem his neglect. But yer if Lapſe de- 


(z) Roll. Abr. 
ver. Preſent. 


lit. N, volye to the King, and then the Inferiour Ordinary Collate by the 
Lapſe, and his Clerk be Inſtirured and Inducted, it ſeems this 
doth not make a Plenarty againſt the King'to-put him to his Yyare 
Impedit, but he may notwithſtanding Preſent and ou#F the Clerk of 


the Ordinary ; for when Lapſe *incurs to the King, it cannor be 
taken away by the Ordinary : And then when the Ordinary Col. 
lates without good Title, ir makes not any Plenarty againft him 
who hath the righr as the King hath to Prefent ; for a Lapfe incur- 
ring to the King is not-like that which incurs to the Metropoh- 
ran (5). But if a-Patron Preſent, and his Clerk be Inſtirured, and 
remain Eighteen months without InduCtion, in that caſe there doth 
not 2ny Lapſe incur to the King; fos the King hath not any Lapſe 
but where the Ordinary might have had it betore (). "Bur if a 
Biſhop dies, whereby the Temperalties are in the Kings hands, it 
durifig that rime the- Six months paſs, whereby a Lapſe happens, 
| the King ſhall have-ir,” and not the Guardian of the Spiritualties 
'#) Bradt. I. 5. (A). Nor doth an Admittance of Reſignation by Fraud , take 
©. $04. Seft.10- away the Kings Title; for in Comber”s Caſe againſt the Biſhop of 
icefter, where the Iflue ina Quare Impedit was, it S. R. by covin 

erween him and C. and R. did Reſign into the-hands of the faid 

ithop, if the King hath Title of Lapſe, and a Reſignation be 

ade by fraud, and one Admitted, this ſhall not take away the 

ings Title; for if the Kings Title appear upon Record, then ſhall 

go outa Writ for the King, bur otherwiſe it is upon matter of E- 

vidence, the King doth loſe his Preſentation as well by refignation 

; as 


{ ») Rol. ibid. 


lit. (. nu. 21], 


(7) Hob. Rep. 
208. 
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as by death,where he hath Title to. Preſent by Lapſe,and doth nor, 
except the Reſignation be by Fraud (1). And in the Caſe -of the (1) Trin. 6. Jae- 
Queen and the Archbiſhop of York and Bucks, it was Reſolved by Rot. 1529: 
the Fuſticer, That a Collation, although double or treble, can- Cee no 
not be an Uſurpation againſt the Kingto put him our of an Ad- pf,uu1. Rep. 
vowſon (m). | par. 1. Ath:ons 
(2:) The Canon Law allows T'wo months moreto an Eccleſiaſti- ts Qu. im». 
cal, thanto a Lay-Patron, ere the Lapſe ſhall be incurr'd, the for (7) Trin- 33+ 
mer having by that Law ſix months to Preſent, the latter but Four. -* © R 
Summ. Angel. tit. Tus Patronat. $, 16. So the Law of Scotland: 
Parſ. Coun|. par. 1. c. 2. We need-not inquire into-the Reaſon of 
that difference or diſproportion; let it ſuffice the Laity, That it was 
the Canoniſts pleaſureto have it fo, fore reaſons beſt known totheir 
own intereſt; the Common Law imparrially levelsthem both ro one 
and the fame equal ſtandard of Six months. By the Common Law 
of England, as well Clerks as Laics have Six monthsto Preſent ve- 
fore the Lapſe incur; Dr. & St. 116. 6b. Per Ia. Com. Ley de 
Score: Laici Patrons quadrimeſtre, Ecclefiaſtici wero Sex menſium 
ſaptium babent fibi conceſſum ad Praſentandum perſonan idoveam 
Eccleſiz vacanti. Skene. Regiam MajeFt atem, 10.6. But Fac.6.p!. 
1. cap. 7.pl. 7. cap. 102. ph. 12..cap..119, 158. Concedit Patrono 
Laico ſaptium Sex menſium, infra quod Preſentare debet. The Quel- 
ſtion is not ſo much, when the Term ſhall end and determine,as when 
it ſhall commence, and from what time the Six months ſhall be com- 
puted. The Anſwer falls under a double conſideration, 'or is diver- 
ified according to the divers manners of Avoidances ; for if by 
Death, Creation,er Ceffion the Church be void;then the Six months 
ſhall be computed from the Death, Creation, or Ceffion of the lait 
Incumbent, whereof the Patron is to take Notice at his peril: But it 
the Avoidance be by Reſignation or Deprivation,then the Six months 
ſhall begin from the time. of Notice thereof given by the Biſhop to 
the Patron, who is not . obliged to-rake knowledge thereof trom 
any other, than by ſignification from the Biſhop (>). Bur incaſe the (») py, & 5. 
Avoidance were cauſed by an Union (for fo it might be) then the cap. 31. 
Six months ſhould be computed from-thetime of the Agreement up- 
on that Union; for in that caſe the Patron was not ignorant of,but 
privy to the Avoidance; for there could be no Union made, but 
the Patron muſt have the Knowledge thereof; andithen'it was to 
be appointed who ſhould. Preſent atter the Union, as whether one (© Dy. & 5. 
or both, either. jointly. or by turns one after another, as the Agrees ibid. 
ment was upon the Union (e). 
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Cro. par. 1. 


(3.) The 


of Layfe 


(p) Mich. 2, 
Car. C. B. Rot. 
441. The King 
and the Biſhop 
of Canterbury 
and Pryſt's 
Caſe. Cro. 

1. Par. 258, 


(9) An.25. Ed. 
3. Cap. 7. 


(r) St. 25. Ed. 
y. C. 3 


It, 4 H. 5. Zls 


St.13R. 2. 1. 


(3) The Continuance of 2 Voidamce of a Church by the ſeveral 
Lapfes of Patron, Bithop, and: Archbifhop, derives the Title of 
Preſentation at law to the King as! Patron paramount of all the 
Churches in England; and wherever the Original Patron by Law 
ought to take notice of a: Voidance at his Peril, there and in fach 
caſe by a Non-Preſentation within Six months from the tiine of 
fuch Voidancethe Lapſe wiltever incur : And generally by the Ad- 
miſſion , Inſtitution andi Induction to a Second /Benehoe , Prime 
Ecclefia acat de perſona of the Incumbent, & vacens cont inwat till 
new. Induction. (p). But when an Archbiſhop, Biſhop or other 
Ordinary hathgiven a Benefice:of right devolute unto bim by Lapſe 
of time, and after the King Preſenceth, and taketh his Suit againſt 
the Patron,: who poſſibly will ſuffer that the King ſhall recover 
without Action tried, in deceipt-of 'the Ordinary or the poſſefſor 
of the ſaid 'Benehce; in fuch and all other like cafes, where' the 

ings Right is not tried , the Archbiſhop, Biſhop, Qrdiaary; or 
Poffeflorg thali be received to coumeyplead the Tithe taken for the 
King, and to have his Anſwer, and to ſhew- and defend bs Right 
upon the matter; although. that he claim nothing: in the Patronage 
(9): fo-that the Ordinary may Counterplead the Kings Title & 
a Benefice fallen to him by Lapſe. Alſo when the King doth make 
Collation or Preſentment to a aka in anothers Rightzthe Title 
whereupon he groundeth himſelf, may be well examined, thata be 
true; which if before Judgment it be by gaed: Information found 
to. be otherwiſe, the'Collation or Preſeutmenr thereof made may 
be Repealed, whereupon the-true Patron or/Pofleflor maye have as 
many Writs out of Chancery-as ſhall be needful. There are'fome 
(7) Statutes (the King not being bound by Lapſe of Time, for 
nullum Tempus oceurrit. Regs) which are good remedies and re+ 
licfs for the Ordinary that hath Collated by Lapſe, as alſo: for the 
Clerk that isCollated ; for otherwiſe. = common perſon might by 
Pradtice have ryrned out a lawhul Collateg: to which purpoſe the 
Lord Hobart doth inſtance in a Caſe ; A Common perſonne true 
Patron, Preſents wichin Six months, and the true Patron himſelf 
Preſents. not in time, whereupon the Ordinary Collates by: the 
Lapſe, againſt whom the Prerender brings a Quare Impedit, becauſe 
his Clerk was refuſed, wherein he nwſt needsprevail, it his ivlebe 
good; andir muſt be taken for good, becauſe neither Ordinary nor 
Incumbent could deny it ; for. de nay apparentibus, &- de non exiſten- 


. - ibus eademeſt-ratio; which Inconvenience is.remedied/by the faid 


Stat. of 25 E. 3. c.7. Note, that Lapſe doth.not incurrro. the Or- 
dinary by reaſon of his not examining the Clerk within 6 months. 
Trin. 3 fac. B.R. inter Palmer and Smith. Relolyed per Cur. 
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If a Plea be depending between "T'wo parties, and it be not 

difcuffed and determined within Ss months, the Biſhop may Pre- 
ſent by Lapſe, and he that hath the Right to Preſent, ſhall accord- 
ing to the Statute recover his Dammages (s). But it is any (s) Welt. 2; 
provided by the Statute of 13 Eliz.12. That no Title to Collate or ,,, ;. "on 
Preſent by a Lapſe ſhall accrue upon any Deprivation :pſo fa@or, but La, verb. 
afrer Six months after Notice of- ſich Deprivation given by the Ruare Imp. 
Ordinary to the Patron (tz). But if-the Church become void by (#/ Pye", to. 
Death, Creation, or Ceſſion of the 1aft Incumbent, the Patron is ot = 
at his peril to take Notice of ſuch Avoidances within the next Sax 
months thereof (#). But if it become void by Deprivation or Re- 
{1gnation; the Clerk is not obliged to tender his Prefentation ro the (s) 22 H. 6. 
Biſhop, nor the Patron obliged to Preſent his Clerk, but within Six 29: Þ. 
months next after Notice legally given him by the Ordinary (x) Dr. & Sc. 
of the Avoidance by ſuch Deprivation or Reſignation (x); which Roll. _— 

* &+ 4- 
$:x months are to be calculated or computed by 1 $2. days,andnot ge. 
by 28 days to the Month Wa Nor is there any Addition of time (y) Yel. 100. 
over and above the 6 months allowed the Patron ro Prefent from & ©. 6. 51. b. 
the Vacancy a Second Clerk, in caſe the former were legal'y refuſed c + A 
by the Biſhop (2). Yet the Ordinary may not take advantage of ;, : a —_ 
the Lapſe incafe in the Patron Preſents his Clerk, before the other 2 1. a. 
hath -Collated (a) ; -though ir be otherwife with the Canonifts : Dyer. 227, p.7. 
Lind. c. $i aliquo evincente, &c. verb. Injuria, But if the Biſhop (9); 13 E. 4- 
Collate; and the Patron Preſent before InduCtion, in that caſe it 7: ©. "3 Fe 
ſeems he comes too late (6b). And at the Common Law Sir Sm I} "*; 
Deg in his Parſons Counſellor makes it a doubtful Queſtion, it (4) Dyer 270: 
the Church Lapſe to the King, and the Patron Preſents before the p- 56. 
King take advantage of the Lapſe, whether this ſhall avoid the (c) Dy. 277- 
Kings title by Lapſe? This (fays he) is a Queſtion by Dyer (c), * -R _ 
though Fobaert ſeems to be clear in it, that the King ſhall not have <4" 3 3 
the-benefic' of 'the Lapſe (4) ; but adds that divers Authorities are (-) Cro. Fliz. 
apainſt them (e). And'in the caſe aforeſaid, wherem Notice of 1 2. Cro. Jac. 
Avoidance ought to be given to the Patron before the Lapſe can *'* * _ 
incurr, the Patron is not obliged to take Notice thereof from any ghar hrs 
perſon other than the Biſhop himſelf, orother Ordinary (f), which +. t.3. 84.6. 
alſo muſt be given to the Patron perfonally, if he livein the fame Co. 7. 28. 
County; od. i in another County, then Publication thereof in the P*- & Stud. 
Parifh- Church, and athxed on the Church-Door, will ferve turn, =. __ oy 
If ſuch Notice doth expreſs in certain (as it ought to do) the cauſe ,,. a 
of the Deprivation, &c. (g): As upon Deprivation of an Incum- (f) Ds. & Stud. 
bent for not reading the 39 Articles of Religion, the Ordinary is »6i ſupra. | 
to give the Patrori norice thereof, which notice oughtto be certain (4 Co: 6.19.0. 
and particular (6). Before Lapſe can incurr againſta Parron,notice ne Wig 
) 18 Elizs Dyer 346. Trin. 41. El. B. R. Baker and Breni's Caſe. Co. pat. 4. acc. £79, 
of 
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of his Clerks being refuſed by the Ordinary for InſufficiencygWuſt 
be given to the perſon of the Patron, if he may be found,and it is 
not in that Caſe ſufficient to fix an Intimation thereof on the Door 
of that Church to which he was preſented. D.16.E}.327.7.b.4d. 
udged,. 

GG.) It is ſaid, That a Lapſe is not an Intereſt naturally, as is 
the Patronage, but a meer 'Truſt in Law. And if the Six months 
be incurred, yer the Patrons Clerk ſhall be reccived, if he be Pre- 
(5) 13-E- 4-3 ſented before the Church be Filled by the Lapſe (3). Obſerve 7 E. 
_— =o Dyer 241. for it ſeems by that caſe, that the Patron ſhould Pre- | 
43 4 ;.11. fent againſt the Kings Lapſe, for he hath dammage but for half a 
11 H.'4. 80. year. And Hob. Chiet Juſtice ſays, That a Lapſe is an aCt and 
office of Truſt repoſed by Law, inthe Ordinary, Metropolitan,and 
laſtly in the King; the end of which Truſt is to provide the 
Church of a ReCtor, in default of the Patron; and yer as for him, 
and to his behoof. And therefore as he cannot Nas. his Truſtto 
another, ſo cannot he divert the thing wherewith he is entruſted to 
any other purpoſe. Nor gan a Lapſe be granted over, as a Grant 
of the next Lapſe of ſuch a Church, neither before it fall, nor af- 
ter. If the Lapſe incur, andthen the Ordinary die, the King ſhall 
Preſent, andnot the Executorsof the Ordinary : For it is rather an 
Adminiſtration than an Intereſt ; and the King cannot have a 
>) — cg" Lapſe, but where the Ordinary might have had it before (&). - It 
Be ao. G1, an Infant-Patron Preſent not within Six months, the Lapſe incurs. 
wer veiſ. the The Law is the ſame as againſt a Feme-Coverr, that hath right to 

Biſhop of Co- Preſent. 35 E. 3. Qu. Impedit 4.6. 
ventry and (6.) In the firſt Paragraph of this Chapter ir is ſaid , That 
W—_ Tempus Semeſtre authoriate Concilis non incipit verfus Patronos 
" ** miſt a tempore Scientie mortis perſone,that is, of the laſt Incumbent 
(p) 6 E. 1. Rot (p), And ſo Adjudged upon a Writ in the time of E. 2.(q), and 
Pat. merbr. {4j] to be per Legem & Con/uetudinem Regni battenus uſitatas. As 
tw if the Incumbent die beyond Sea, the Six months are not computed 
ads 52, from thetime of his death, but from the time of the Patrons know- 
ledge thereof ; and fo it was Adjudged in a Luare non admiſit be- 
tween the Abbot of St. Mary Eborumand the Biſhop of Norwich, 
(r) Di2.6.E-1+ as aforeſaid (7). For the Six months are not reckoned from the 
death of the Laſt Incumbent, but from the time the Patron might 
(according to. a. reaſonable Computation, having regard to the 
diſtance of the-place where he was at the time of the [Incumbents 
4 $6198, death, if he were. within the Realm at that time) have come to the 
- giv we. Knowledge thereof; tor he ought afterwards te take notice thereof 
Elanors caſe, At his peril,and not before,for that he was in ſome other County , 
contta Co.6. than that wherein the Church is, and wherein the Incumbent died 
zarezby, 62. b. (s), And if the Ordinary refuſe a Clerk for that he is Criminous, 
in 
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in thar caſe the Patron ſhall not have Six months to Preſent after 

Notice thereof given him, but of the Avoidance (t). The Law (!) 14 H7. 11. 
is the ſame in caſe of Refuſal by reaſon of 1/literature, («) : But £97. 18. H.7. 
if the Church be void by Reſignation or Deprivation , the Six Kell. 50. b. 
months ſhall be computed from. the time of notice thereof given ( —_—_ 

, X ®) OD. 15, 16. 
ro the Patron, and not from the time of the Avoidance (x): Yet El. 229. 7. per 
if the Ordinary refuſe a Clerk becauſe he is Criminons , he is to Curiam. 
give notice thereof to the Patron, otherwiſe the Lapſe doth not (*) 1 H+7. s.b. 
incur (y). So likewiſe, if he be refuſed for Common Uſury, Si- Þ: 'f+ 15+ EL 
mony, Adultery, or other Notorious Crime, Notice thereof vught ag het a 
to be given to the Patron, otherwiſe the Lapfe doth not incur (z). 5 E. ps a 
A Lay Patron ought to have Notice ere the L apſe ſhall Incur, in 0) 38.E. z. 2. 
caſe his Clerk be refuſed for literature : other wile as to a Spiritual (*) 18 H. 7. 
Patron, becauſe the Law preſumes, he might well know of his _ nin 
inſufficiency before he preſerted him (@). And if the Biſhop who mare aa 
took a Reſignation dies, the Lap/e doth not incur to his Succeſſor (a) 18H. 7 
without notice tothe Patron (6). Kell. 49. b. 

(7.) In a Quare Impedit the Defendant pleaded, That he de- (#) Ibid. 

manded of F. S. the Preſentee of the Plaintiff to ſee his Letters of 

Orders, and he would not ſhew them, and ally demanded of him 

his Letters Miſſive or Tcſtimonial teſtifying his ability ; and be. 

cauſe he had not his Leners of Orders, nor Letters Mitfive , nor 

made any proof of them to the Biſhop ; he deſired leave of the 

Biſhop to bring them, who gave him a week; and he went away 

and came not again, and the Six months paſſed, and the Biſhop 

Collated by Lapſe: It was Adjudged in this Cafe, That theſe were 

no Cauſes to ſtay the Admitrance of the Cletk, for the Clerk is not 

bound (underſtand it only at C:mmon Law) to (hew his Letters of 

Orders and Letters Mifhive to the Bithop, bur the Biſhop muſt ery 

him upon Examination (c). (e) Trin. 33. 

( 8) A Parſon of the Church of S. of the vajue of Ten pound, Fliz. B.R. 

took a Second Benefice without a Diſpenſation, and was Inſtituted Palmer. and. 
and InduRted, and continued fo for twelve years: The Patron pre- 00g was. 


ſented F.S. who was Inſtitured and InduCted, and fo continued di- (+, ;. 
vers years, and died. The Queen preſented the Defendant C: ratione Cro. par. 1. 
Lapſus in the tire of 4. who was Inſtitured and Incucted. B. the 

Patron brought a Quare Impedit againſt the Ordinary and C. It was 

held by the Juſtices, That the Writ cid well lie ; and that rempr's 

eceurrit Reging in this Caſe, and that laſt Clerk ſhould be removed. 1z;ch, + ;, & 
And it was held by the Juſtices, That upon a Recovery in a Qua. :8. liz. : B 
Impedit, any Incumbent that comes in pendente Lite ſhould be re- Brverly and 


Cornwa!i”s 
moved. - ay 


"9,) In 
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(e) Hill. 
* Jac. B.R. 
Cro. par, 2. 


(9.) In che Caſe berween Cumber and the Biſhop of Chicheſter, 
it was Reſolved (1) If Title of Lapſe accrues to the King, and the 
Patron Preſents, yet the King may Preſent ac any time as long as 
the Preſentee is Parſon ; butit he dies, or Reſigns before the King 
reſents, he hath loſt his preſentment (2). If the King hath Title 
y Lapſe,becauſe a Parſon hath taken a Second Benefice, if the Par- 


ſon dies,or Reſigns his Firſt Benefice,and the Patron prelents, whoſe 
preſentee Reſigns upon Covin and dies, the King hath loſt that pre» 


ſentraent (e). 


CHAP. XXII. 


Of Collaticn, Preſentation, and Nomination. 


1. What Collation is, and bow it differs from Preſentation, 

2. Collation gains not the Patronage from the Crown. 

3 = Ordinary's Collation by Lapſe is only in the Patron's 
Rigbr. 

4- What Preſentation 5s, and bow in caſe of Co-beirs, or Foynt- 
tenants, or Tenants in Common. 

5. Whether the Grantee of the next Preſentation, not Preſenting 
at the Firſt Amvoidance, ſhall loſe the benefit of bus 
Grant ? 

6. The Right of Preſentation is not an Eccleſiaſtical, but Tempo- 
ral Inheritance, and cognizable at the Common Law. 

7. The power of the Ordinary in caſe of Coparceners, Foynte- 
nants, or Tenants in Common, as to Preſentation. 

8. In what Caſe the Biſhop bath Eleftion , whoſe Clerk be will 
Admit. | 

9. Whether a Preſentation is revocable before Inſtitution ? 

10. Whether the Son may ſucceed his Father in the Chutchb?and 
who may wary from, or repeal bis Preſentation. 

11. What Nomination 4s, and the qualification thereof. 

I2. In what Caſe the Preſentation is the Nomination, or beth as 
one in Law. 

I}. In what caſethe Nominator ſhall have @ Quare Impedit,as 
well as he that bath Kight of Preſentation ; And there may 
be @ Corrupt Nomination, as well as @ Corrupt Pielenta- 
tion. . 

14. Whether the Collatee be Incumbent, if the Biſhop Collate him 
within the Six months? And in what Caſe the Kings Pre- 
ſentation within the Six months may be an Uſurparion, or 
not. | 

15. Where the Ordinary Collates, the Patron 1s to take nofler of 
it at his peril. 

16. Who ſhall Preſent in caſe the Ordinary, to whom a Lapſe;s 
devolved, be within the Six months tr.inſlated to another Bi- 
ſhoprick. 

I17. A Reſignation to a Prottor, without the Biſhops Acceptance, 

makes not the Church void. | 
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13, A Parochial Church may be Donative,exempt from the Or. 
dinarys Turiſdittion, and is Reſignable to, and Viſitable by 
the Patron, not the Ordinary. 

19. Where Two are to Preſent by Turns, what Preſentation ſhall 
ſerve for a Turn, or not. 

20. By i: the Son may nat ſucceed the Father in the ſame 
Church, ; 

21. To what a Preſentation may be made. 

22. The Kings right of Preſentation as Supream Patron. 

22. Inwhat caſe the Kings Prerogative to Preſent doth not tak 

lace. 

a In'what Caſes it doth. 

25. To whom the Patronage of an Archbiſhop belongs. 

26. Whether Alien Miniſters are Preſentable to a Church in Eng- 

land. 

27. Inwhat Caſethe Patron may Preſent de novo. 

28. Difference between the King and a Common perſon in point 
of Preſentation. | 

29. A Collation makes no plenarty where it ts tortious, 

30. Preſentation may be per parol as well as by Writing. 

31. What amounts to a Revocation of the' King's Preſentation. 

32. Cauſes of Refuſal of the Clerk Preſented. 

33+ Girtain Law-Caſes pertinent to this Subjett, 

34. Whether Inſtitution granted after a Caveat entred, be woid? 

35. What ſhall be helda Serving of Turn, and good Plenarty 
and Incumbency, again#t a Patron in Severalty. . 

36. A Clerk refuſed by reaſen of his not being able to ſpeak the 
Welſh La»puage. 

37. What is the be Legal Pdlicy upon every Preſentation by 
Uſurpation. 

38. One of Two Grantees of an Advowſon, to whom the other 
bath releaſed; may- Preſent alone, and have a Qua. Imp. in his 
own Name. 

39. A Clerk refuſed for Inſuthciency by the Biſhop,may not afier- 
wards be Accepted. 


(1;) 'GT= in its proper ſignification, is the beſtowing of 


a Benefice by a Biſhop that hath ir in his own proper 

right;gifr, or Patronage; diſtinguiſh'd from Inſtitution 
only in this, That Inſtitution into a Benehice is at the inſtance,motion 
or Preſentation of the Patron, or fome other having pro zempore the 
Patrons Right, performed by the Biſhop. Ext.de.Inſtit.&de Conce/]. 
Preben.&c. But Collation is, not only when the perſon is Admitted 
to the Church or Benefice by the Biſhop or other perſon Eccleſ:aſti- 


cal, 


- -——— — - elf <a 


and Nomination. 


cal; bur alſo when the Biſhop or that other Eccleſiaſtical perſon is 
the rightful Patron thereof; or when the Biſhop or Ordinary hath 
right ro preſent for Lapſe of the Patron;and yer ſomtimesCol/ation 
is and hath been uſed for Preſentation. (a) And ſo Preſentation, No- (s) St. 25. E4. 
mination and Collatien, are commonly taken for one and the ſame 3. 6. 
thing in ſubſtance, though at times diſtinguiſhed: (5) And whereas (9) !4 #. 9. 
it hath been a Queſtion, If one hath the Nomination, and another — _g Kingſ- 
the Preſentation, which of them ſhall be faid robe the very Patron; a 
it hath always beentaken to be the better opinion, that he who hath 
the Nomination, is Patron of the Church. And where an Abbot had 
the Preſentation,and another the Nomination, & the Abbey ſurrend- 
redto the King, he that hath the Nomination ſhall now have all; for 
the King ſhallnor Preſent for him, that being a thing undecent for 
the King. (c) Bur as to Collation and Preſentation, they were in(c) i Car. B. 
lubſtance one and the fame thing, as aforeſaid: (4) But to ſpeak pro- R. Dickenſon 
perly, Collation is where the Biſhop himſelf doth freely give a Bene- 204 Green. 
fice, which is of his own Gift by right of Patronage or Laple, (e) =_ _ 
This word [Collaticn ) ſeems alſo to be frequently uſed when the _— a * 
King Preſ..nts; and hence it is that there is a Writ called _ Col[atione 6,. 
fatta uni poſt mortem alterius, &c. ] directed to the Juſtices of the (e) 25 Ed. 3-6. 
Common Pleas, Commanding. them to direct their writ toa Bi- ! £4: +: 
ſhop, for the Admitting one Clerk in the place of another Preſented 
by the King, which Clerk (during the Suir between the King and 
the Biſhops Clerk) is departed this Life: For Judgment once given 
for the Kings Clerk, and hedying before his Admiſſion, the King 
may beſtow his Preſentation on another. (f) This Collation, Pre-(f) Reg ot 
ſentation, and Nommation,are in effect Synonyma, being diltinguiſh- Writs, o,.3 15. 
ed only in reſpe& rather of Perſons, than of Things. 

(2.) Yet there may be a great difference betwixt Preſentation & 
Collation, which gains not the Patronage from the King, as appears 
in the Caſe of the Queen againſt the Biſhop of York, where the 
Queen brought a Quare Impedit againſt the ſaid Biſhop, and one 
Monk, and counted upon a Preſentment made by King H.8. in the 
right of his Dutchy of Lanca#er, and fo conveyed the fame tothe 
Queen by Deſcent: The Biſhop pleaded; That he ind his Predeceſ 
ſors have Collated tothe ſaid Church, &c. & Moxk pleaded the ſame 
Plea,upon whichthere was a Demurrer. And it was moved by Beau: 
mont Serjeant, that the Plea is not good, for a Collation cannot gain 
any Patronage, & cannot be an Wurpation againſt a Common per- 
ſon, much leſs againit the Queen,to whom noLapſes ſhall be aſcribed; 
& although the Queen is ſeized of this Advowſon in the right of her 
Dutchy, yer when the Church becomes void, the right to preſent 
veſts inthe Royal perſon of the Q& yer wid.the O/dBegi/2.3 1. Luan. 
do Rex preſentat non in jure corone, tune incurrit ei Temous. Ham. 

& 2k Serj. 
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Of Collation, Preſentation, 
Serj. By theſe Collations the Queen ſhall be put out of poſſcthon,& 
ut ro her Writ of Right of Advowſon, but the ſame ought to 
beintended, not where the Biſhop Collates as Ordinary, but where 
he Collates as Patron, claiming the Patronage to himſelf, for ſuch 
a Collatios doth amount to a Preſentation ; and hereare two or 
three Colations pleaded, which ſhould put the Queen olit of pof- 
ſeffion, although ſhe ſhall not be bound by the firſt during the life 
of the firſt Incumbent. Vid. Br. Quare Impedit, 3 1. upon the a- 
bridging of the Caſe of 47 E. 3. 4- That two Preſentments the 
one after the other, ſhall put the King out of poſſefſion, and put 
him to his Writ of Rizht of Adrowien, which Anderſon denied. 
And it was holden by the whole Court, hereis not any Preſentation 
and then no poſſeſſion gained by the Col/ation : and although the 
Biſhop doth Collate as Patron, and not as Ordinary, yet it is but a: 
Collation. And there is a great difference betwixt Collation and Pre- 
ſentation; for Collationis a giving of the Church to the Parſon,bur 
Preſentation is a giving or-oftering of the Parſon to the Church, 
(e) Paſch. 33. and that makes a Plenarty, but not a Collation (g). 
Eliz, C. B, (3.) The Collation of the Ordinary for Lapſe is in Right of the 
the Nucen and Patron, and will ſerve him for 'a Poſſeſſion in a Darreim Preſent- 
wy 7 ment, as appears by Colt and Glower's Caſe againſt the B. of Coven- 
LeonRep, 7) and Lichfield whereit is faid, That the Ordinary, or he that pre- 
ſents by Lapſe, is a kindof Attorney made by Law, to dothat for 
the Patron, which it is ſuppoſed he would do himſelf, if there were 
not ſome lett; and therefore the Col/ation by Lapſe is in right of the 
Patron, and for his turn, 24 E. 3.26. And he frall lay it as his poſ- 
(4) Mich. 16. ſefion for an Aſſize of Darrein Preſentment, Lax 7.443. (6b). It 
Jac. Rot. 2642. ſeems alſo by Gawd)'s Caſe againſt the Archbiſhop of Canterbury 
Colt and Glov. and others, That although a Biſhop Co/lates wrongfully, yet this 
_ warner makes ſuch a Plenarty as ſhall bar the Lapſe of the Metropolitan 
Hob. Rep. 4nd the King. (5) And this Collation by Lapſe is an act and office 
(;) Hill. 179, of Truſt repoſed by Law in the Ordinary, Metropolitan and King; 
Jac. ror. 1840. the Title of Lapſe being rather an Adminiitrationthan an Intreſt, 
pv Gawdy as in Colt's Caſe aforeſaid ; which Title of Collating by Lapſe may - 
OR ; be prevented by,bringing a Qua. Impedit againſt the Biſhop : Alſo 
Hob. Rep. where and in what Caſes the brinzing of that Writ againſt the Bi- 
ſhop ſhall or ſhall not prevent ſuch Collation, appears in the Caſe: 
Ck) Mich. 15 of Brickhead againſt the Archbiſhop of York, as Reported by Sir 
Jac. Brickheas Hen- Hobart Chiet Juſtice (&). | 
verſ. Archb.of (4+) Preſentation is. the Nomination of a Clerk to the Ordinary 
York. to be Admitted and Inftituted by him to a Benefice void, «nd the 
Hpb, Rep. fame being in Writing, is nothing but a Letter Mifkve tothe Bilhop 
or. Ordinary, to exhibit to him a Clerk ro have the Benefice void- 
ed, the Formal force hereof reſteth in theſe- words, viz. Prafencs 
wabis 


58 


- 


—_— 


and Nomination. 256 


— 


wobis Clericum meum. "I hus Preſentation properly fo called. is 
act of a Patron offering his ripe the Bilhor, to be "= ary 
a Benefice of his Gift. (7) It is where a man hath a Right to give (l) The F, 
any Benefice Spiritual, and preſents the perſon to the Biſhop, to whereef via. 
whom he gives it, and makes an Inſtrument in writing to the Biſhop Reg. Orig. . 
in his favour ; and in caſe there be divers Coheirs, and they notac. ® 322-4 
cording in the Preſentation, that which is made by theeldeſt of the 
Coheirs, ſhall be firſt Admitted; but if it be by Joyntenants, or Te- 
nants in Common, and they accord not within 6 months, the Biſhop 
ſhall preſent by Lapſe. (») By the Statute of 1 3 Eliz. cap. 12. (m) Terms of 
a Preſentation of an Infant to a Benefice is void. And although a Law, verb. 
Preſentation, being but the Commendation of a fit perſon by the Preſentmenc.: 
Parron to the Biſhop or Ordinary to be Admitted and Inſtituted 
into a Benefice,may be done either by word alone, or by a Letter or 
other writing, yet the Grant of a next Avoidance is not good with- 
out Deed. (7) But a Preſentation, being no other than a Commen- @®) Mich. z r, 
dation of a Clerk to the Ordinary (as aforeſaiJ) and only a thing © 32 Eliz, 
concerning an Advyowlon, without paſſing any intereſt of the In- EO 
heritance of the AJvowſon, may be done by word only; upon which Canterbury'; 
ground it was reſolved by the whole Court, That the Kings Pre- Cale. 
ſentation unto an Advowſon appendant to a Mannor parcel of - his ©%2 47+ 
Dutchy, under the Great Seal of England, without the Seal of the = _ = G 
Dutchy,was well made, and good: (0) Ye<a,and for the {ame Reaſon ,,y ek Bijbep 
for that a Pre/entation is but a Commendation, and toucheth not the of Linc. Caſe. 
Inheritance, was the Kings Preſentation to tne Deanry of Norwich 4iſo Mich. 
held goud, albeit in the ſaid Preſentation he miſtook and miſcreci-  J*©; © 8. 
ted the Name of the Foundation of the Deanry (p). o On 
the Biſbop of 
Chicheſter, then wvouched and affirmed for Law. (p) Stephen Gardiner's Caſe there vouched by Cook, .. 
Chief juſtice. Vid. Mich.3 Car. 5.R. Stephens and Potter's Caſe, Cro. 1.par. 70,7 1.acc. Vid. Tring: 
8 Jac. C. B, rot. 1811, Co. 2. par. 247. the ſame Caſe. 


(5.) 4. ſeized of .an Alvowſon in Fee, Grants Preſentationem 
to B, quandocunque & quomodecunque Eccleſia yacare contigerit, 
pro unica vice tantum ; in the Grant there was turther this Clauſe, 
viz. Inſuper voluit & conceſſit, That the Grant ſhould remain in 
force quou/ que Clericus babilis & idoneus ſhall by his Preſentation 
be Admitted, Inſtituted, and Indutted. Afterwads A. grants away 
the Advowſon in Fee unto. S. The Church becomes void. S. Pre- 
ſenr:, The Church becom:s void again.S. Preſents G. upon a diſturb- 
ance of AM. the Preſentee of B. the Firſt Grantee, a Quare lmp. is 
brought. The Queſtion was, Whether B. the Firſt Grantee, not 
Preſenting upon the Firſt Avoidanee, had loſt the benefit of his 
Grant? ln this Caſe it was Adjudged by the whole Court, That 


atbough A. the Grantor grants Donationew &* Preſentationem, 
quam 


j : ns 
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(q) Tr. 8 Jac. 
B. R. Starkey 
and Pole's 
Caſe. Bulſtr. 1. 
par. 26, 25. 
Hrghes Abr. 
ver. Advow- 
ſon, Set. 6. 

S. 13. 


(7) Dr. & Stu. 
Cap. 36. 


(s) Dr. & Stu, 
ibid, 


' quandocunque Eccleſia vacare contigerit,pro unica vice tantum, yet 


B. ouzhr to have raken the firſt Prefenration that hapned, and hath 
not Ele&ion to takeany turn other than the Firſt, when the Church 
firſt becomes void; and by his negleCt in nor Prefenting then, ha1 
loſt the bencfir of his Grant; and tne ſubſequent words in the 
Grant are but only #n Explanation of the words preceCent, ar.d-re- 
late to the next Avoidance (9). 

(6.) The Right of Preſentati:nisa Temporal thing,ard a Tem- 
poral Inheritance, and theretore belongeth to the Kings 'I emporal 
Laws to deterniine, as alſo to make Laws who ſhall Preſent after 
Six months as welt as before; fo as the Title of Examination of A- 
bility or Nun-ability be-not thereby taken from the Ordinary. The 
Law is the fame rouching Avoidances, for ir ſhall be judged by the 
Kings Temporal Laws, when and where the Church may be faid 
to be void or notzthe Cognizance whereof doth not belong to the 


Kings Eccleſiaſtical Laws ; and therefore where a Parſon is made a 


Biſhop, or accepts another Benefice without Licenſe, or Refigneth, 
or be Deprived: In theſe caſes the Common Law wovid hold the 


"Church void, albeit there were any Eccleſiaſtical Law to the con- 


trary : (r) And it is ſufficient for the Ordinary's diſcharge, if the 
Preſentce be ables, by whomſoever he be Preſented; which Autho- 
rity is acknowledged on all {des to have been ever inkerent in the 
Eccleſiaſtical Juriſdi&tion : But as to the Right of Preſentation ir 
ſelf, to determine'who ought to Preſent, and who not, and at what 
time, and when the Church ſhall be Judged to become void, and 
when not, all theſe appertain to the Kings Temporal Laws. Andin 
caſe it happen that the King Preſent not, where of Right he may, 
in ſuch caſe the Ordinary may pro tempore depute a fit perſon to ſerve 
the Cure; as in like caſe he may, where there is a default or negle& 
in other Patrons to Preſent, and do not (5). 

(5.) If the Patrons be Joynt-tenants, or Tenants in Common of 
the Patronage, and they vary or differ in their Preſentations, the 
Ordinary is not in that Caſe bound ro Admit either of their Clerks, 
nor him that is Preſented by the Major part: And if che Six months 
expire ere they agree, the Ordinary may Preſent by the Lapſe; but 
within the Six months he may not; for if fo, and the Patrons ac- 
cord, they may bring a Quare Impedit againſt him as a Diſturber, 
and remove his Clerk. Butrin caſe the Patrons have the Patronage 
by Deſcent as Coparceners, then is the Ordinary obliged ro Amir 
the Clerk of the Eldeſt Siſter, who hath the precedency by Law in 
the Preſentation, if ſhe ſo pleaſe; after which and at the next Avoid- 
ance the next Siſter ſhall Preſent,and ſoin order by turn one Siſter 
aftcr another till all the Siſters or theirs Heirs have Preſented, and 
then the Eldeſt Siſter ſhall Preſent again, and this is catled a Pre- 
ſenting 
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ſenting by Twrn, which holdeth always between Coparceners of an 
Advowlſon, unleſs they agree to Preſent together, or in ſome other 
manner by way of Compolition, which if ſo, then the Agreement 
ought to hold good. Yer here note, That if after the death of the 
Common Anceſtor, the Church happen to be yoid, the Eldeſt Siſt- 
er together with another of the Siſters, preſents, and the other Sifters 
iverally and each in her own Name, or jointly and altogether ; In 
this caſe the Ordinary is not obliged to receive any of their Clerks, 
. bur may ſuffer theChurchto run into the Lapſe ; for there is no ob- 

ligation on the Ordinary to admit the Clerk of the Eldeſt Siſter, 
but where ſhe preſents in her ow Name only. And in ſuch caſe of 
, Yariance or difference among the Patrons touching the Preſentation, 
the Church is not properly ſaid Litigtous, obliging the Ordinary at 
his peril to direct a Writ to enquire de Fure Patronatus, which 
Wrir lieth only where twoor more Preſent under pretence of ſeve- 
ra] Tities:But in this caſe all the Patrons preſent under one and the 
ſame Title; for which reaſon the Ordinary may, it he pleaſe, ſuffer 
it to paſs into the Lapſe (t), 


(8.) Suppoſe a Patron preſents toa Church void, and before the 
Admiſſion of the Clerk the Patron dies; after his Executors (before 
ſuch Admiſſion) Preſent another Clerk, Q. Whether the Archdeacon 
ought to receive the Clerk of the Teſtator, or of the Executors ? 
The Opinion of the whole Court was, That the Biſhop ſhould 
have Election therein. («) And in caſe an Agreement be made by 


(t) Dr. & Stu. 


Cap. 39. 


(s) Trin. 13. 


, way of Compoſition between divers claiming one Advowlſon, and pljz. C. B. 
Enrolled, or by Fine, that one ſhall ſucceſſively after another Pre- Smallwoed 
ſent in ſuch an order certain; and after one hath preſented, he to verl. Biſhop. 


whom at the next Avoidance the Second Preſentation doth belong, 
is diſturbed by any that was party to the ſaid Fine, or by ſame other 
in his ſtead : In ſuch caſ? itis provided, That ſuch ſodiſturbed ſhall 
not be put to the Qare Impedit, but their reſort tothe Roll or Fine 
ſhall be ſufficient, where if the Concord or Agreement be found, the 
Sheriff ſhall be commanded, That he give knowledge to the 
Diſturber, that he ſhew by ſuch a time certain (as fifteen days, or 
three weeks} if he can alledpe any thing, wherefore the party that is 


of Lichfield 
Le 


on: Rep. 


diſturbed, ought not to preſent ; and it he appear not, or appearing (+) car. 1 x, 
alledge nothing ſuthcient in Bar, he ſhall recover his Pre/cntap1en Ed. 1. cap, 5. 


with Damages (x). 
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(9.). In the Caſe of Evans and Aſcough it was the Opinion of 
Doderidge ; That a Biſhop hath no more in a Church by Ele#ion 
than a Parſon hath by Preſentation. And that if a man Preſent to 
a Church, yet any time before Inſtitution he may revoke it, and 
Preſent another; and if in that caſe the Biſhop will Inſtitute the 
(y) Caſe Evans Firſt, a Quare Impedit will lie againſt him. () But if the Patron 
and Aſcough. Preſent one, and he be Admitted by the Ordinary, he cannotin thar 
Latch. Rep. caſe vary from his: Preſentation: as was alſo held by Doderidge in 
= _ vet. Sroke's Caſe againſt Styles; (2) where he further ſaid, That it was 
er Rep. out of all queſtion at rhe Common Law, that before Admillion by 
fo. 253. the Ordinary the Lay-Patron may revoke his Preſenta;ion; becauſe 
a Preſentation is no other thao a Commendation, which may be by 
word only : And if the Caſe be, that one hath the Nomination, a- 
nother the Preſentation, the Preſentation and Nomination are all 
one. It was then ſaid by Whitlock, That in the Canon Law it is 
allowed to a Lay-man to vary, but not to a Spiritual man ; bur at 
the Common Law it isall one. Doderidge and Fones ſeemed to 
give the Reaſon thereof, when they ſaid, Thar it may be intended 
that a Lay-man cannot at firit ſo well judge or is able to diſcern of 
the ſufhciency of the party preſented, bur a Spiricual-man may. 
Quere; If after Admiſſion of. the Patrons Preſentee he doth after- 
wards again preſent another to the Ordinary, and the Ordinary 
Admit, Inſtitute, and Indu&t the laſt Preſentee, what remedy for 
the firſt ? So if a Spiritual perſon change his Preſentation by the 
conſentof the Ordinary, what remedy for the Firſt after InduQtion 
(a) Caſe. ibig. Of the Second (a) ? 
(10.) To the ſame purpoſe with the premiſſes is that which is 
Reported in Sroke's Caſe againſt Sykes ; the Caſe is this, viz. A 
Lay-Patron , having the next Avoidance of a Church after the 
See this Caſe in death of one Sroke's, Father of the Plaintiff, then Incumbent of the 
"Noy's Rep. faid Church, afterthe Fathers death preſented Stoke's Son, whom 
the Biſhop refuſed, for that by the Canon Law Filius Patri non 
poteſt in Eccleſia ſuccedere. Whereupon the Patron preſented Sykes; 
And nuw Stokes obtains a Diſpenfation Now obſtante the Canon. 
Notwithſtanding the Ordinary doth [Inſtitute Sykes, & cauſeth him 
to be Inducted. Whereupon Stokes doth fue Sykes and the Ordi- 
nary in the Delegates; and now Banks prays a Prohibition, and by 
all the Juſtices it was granted. And Jones faid, Fhat hehad known 
4t to be thrice ſo granted in the like caſe, (viz.) in the time of 
Juſtice Gawdj, as alſo inthe time of Juſtice Coke in the Common 
Picas, where both Parſons claimed by one Patron : But Duderidge 
there held, "That the Canon before-mentioned doth not hold in this 
Church ; and fo, faid Doderidge, was the Opinion of a Learned Ct- 
wilian : So by the Canon Law a 1nan cannot have that Womanin 
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Marriage; whom he had in 'Avowry before 3'\yer that, Canon doth 

not hold in of? Chirch. Doderidge faid;thhr the *Grni/14ns) hold : 

Thar a Lay-Pitron' cannot revoke his' Preſentation," but the may 

cumulando variare, and fo the Ordinary 'hath'Eleftion to-Inſtirure 

which of them he will ; butthar a Spiriraal Patron caridotwaryar 

all. But 'he faid, that at the Common {aw ir is out of queſtion, 

"That a Putron before Inſtitution may revoke his Preſentations And 

if a Patron preſent one, and the Ordinary adifiicthim; but will 

not give him Inſtirution, Duplex Quere/s 'lits againſt the Ordinary 

ro-enforce him todo his duty : But if both Parſons claim by one 

Patrron,and the one fues a Duplex Querelas, a Prohibition lics not 

before Inſtitution. But Fones denied 'it, and ſaid, That it had been 

Reſolved to thecontrary. Doderidpe faid, 'That inthar caſe the In- 

du&tion was pendente Lite (b):And in Calvert's Caſcagainſt Kirchiy (5) groges vert 

it was faid, that the King may revoke his Preſentation, and by the Sykes Lach. 

ſame reaſon may Preſent another, before his Prefentee is Infticuted ; Rep- 

for proof whereof it was faid, That a Common perſon may re- 

cal his Preſentation before the Inſtitution, &c: for which was vouch- 

ed the'Book of 31 E. 1. tir. Quare Imyedit, 135. the Abbot of 

LeiceFters Caſe, although that Dyer citingiit, 1 2.El:z. fo 292: con- 

ceives the Book contrary, but'it ſeems to be in reaſon thatthe Law 

is clear, Thar a Lay-Patrori may change, alrhough that a Spiriruel 

Patron cannot, and the reaſon is (as aforeſaid) becauſe a Lay-perſon 

did not know his Sufficiency perhaps at the firſt; but a Spiritual per- 

ſon' by intendment may inform - himſelf thereof well enough; and 

therefore was vouched 18 H.7: and t H 8..Kellwey's Reports , 

which plainly provesthat diverſity: And by the 19 El:z: fo. 360. 

in Coleſhi/*s Caſe it is ſaid, That when-the King hath: pretented, a 

Repeal by him ought nor to be admirred after Inſticution : And by 

Dy..339. in Yatton's Caſe, the King may Repeal his Preſentation by 

a new Preſentation, without mention made of the former, except 

that the Second Preſentation be obtained by Fraud. Alſo the King 

may preſent by Parol,' as was faid by Sir Edward Cokein the Lord 

Windſors Caſe, and as appears by 17 Eliz. Dyer, as was vouched 

by Bromley Baron in the aforeſaid cafe of Calvert againſt Kitchin ; 

where it 'was faid by Alrham Baron, That by the Kings death his 

Preſentation determines (underſtand it, before Inſtitution ; ) and fo 

it is ſaid in 34. E. 3:8. tir. Quare Impedit, 11. That a preſentment 

made by a Biſhop becomes null- and void by his death. And in 

38 E. 3. 3. if a Biſhop preſerit and die before, &c. the King ſhall 

preſent anew (c). (c) Kirchin 
(1 1.) Nomination, is a power, that by virtue of a Marinor or ve. Calvers. 

otherwiſe, a man hath to Nominateor Appoint a Clerk to a Patron 42S Rep: 

of a Benefice, by him to be preſented to the Ordinary for the ſame; 

Y y where 
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where Note, ( 4;) Thatit maybe in right of a Mannor, or other- 
wiſe(2). "That the Clerk. Nominated. ought to be a perſon fir, 
able, and worthy (3). That it may be toa Parſonage, Vicarage, 
or other - Spiritual promotion (4.). That it ought ro be to another 
than the Ordinary, which other ſhall preſent him to the Ordinar 
(4) —_— ff (4). Andif one hatha Right to have the Nomination of aClerk 
—2baxenc to a Benchice, and another Diſturbs tim, he cannot have a Quere 
' Impedit ipſum Nominare ad Ecclefram, but the Writ ſhall be Qued 
permittat ipſum Praſentare: And the Count ſhall be, That of Right 
he ought to Name a Clerk to ſuch an one who ought to Preſcnt him 
to the Biſhop, and that-a Stranger doth diſturb him of his Nomina- - 
tion; and in caſe he doth recover, the Judgment ſhall be Quod E- 
(+) 21 H.6.17. Piſcopns admittat Clericum ad Nominationem ſuam (te). T 
dy Fulchorp, (12.)If A.B..doth Grantunto F.S. That he ſhall Name a Clerk 
to him to the Church of C. when it ſhall become void, and that 
A. B. ſhall preſent unto the Biſhop the Clerk which F. S. ſhall 
Nominate to him; in that caſe the Preſentation is in F, S. and he 
ſhall have a Quare Impedit,. for all the Profit is in him : and the 
Grant of the Nomination and Preſentation is all one. Butit A. B. 
doth Grant unto F.S. That he ſhall Nominate to him 'T'wo Clerks, 
whereof A. B. ſhall preſent one; in that caſe the Preſentation is not . 
given to F. S. the Grantee,. becauſe it isin the Election of A. B. 
which of the Two fhall have the Benefice : And this was the Opi- 
(f) 14 E. 4. 2. nion of the Juſtices in Smith and Clayton's Caſe ( f ). 
Smith and (13.) If A. hath the Nomination to an Advowlon, and B. the 
Clayter's Cale. Preſentation, if A. Nominates C. for his Clerk, and B. that ſhould 
preſent C; doth Preſent D. for the Clerk; A. that hath the Nomina- 
rin, ſhall have a Quare Impedit,. and the Writ ſhall be Quod per- 
mittat eum Preſentare, albeit A.had but the Nominaticn: other wile 
he ſhould be without remedy; for in ſuch caſes where the party can 
otherwiſe have no Right done him, the Law will admit fuch Writ, 
(e) Fitz. N. B. albeit the words"therein be improper (g). And if he who had bur 
33. b. a Nomination, corruptly agree to make a Preſentation, or Nomina- 
tion, this Noramation ſhall be forfeited to the King, within the Sta- 
tute of 31 Eliz. cap.6. as was faid in Calwvert's Caſe againſt Kitchin 
(6) DiQ. Caſe. and Parkinſon (b); and as it is ſaid in Plowden, in Hareand Bick- 
Lane Reg. ley's Caſe, He who hath the Nomination, hath the efteCt of the 
(i) Tria.7. Jac. Adyowſon. Yet (as in the ſaid Caſe of Calvert) this diverſity feems 
in the Exche- |, be good, That«f A. hath the Preſentation, and B. the Nemina- 
| art 2gainſt 740m to a Benchice, and the Preſemtor upon a Currupt agrecment, 
Eitchin and make a Preſentation unknown to the Nominator,here the Nomimator 


Porkinſon. {hall not be prejudiced within the Statute of 31 Eliz. cap. 6. (4). 
Lan's Rep. 


(14). In 


and Nomination. 


(14) Io Groans Caſe vouched - >_> Serjeantin the Caſe 
of thing. againſt the Archbiſhop of Comerbury and one Theme: 
Prutk; pans Quare Impedit brought by the King, it is ſaid, Thar 
.ifthe;Biſhop Collate before the Six months incur, the Collatee is In- 
:cumbent, but the Patron may preſent at any time after, for that 
--lls the Church, but not againſt the-;Patron, and binders that no 
Lapſe may incur to another. In Sir Hewery Gawdy's Cale for the 
'Church of W. the Church there became void, and within fourteen 
dais afrer the King preſented one to it Jure Prerogative; the Pre- 
ſentee continues polletſion above thirty years, and then the Mannor 
and the Advowlon came to Sir Henry Gawdy; the Church is void, 
and the King preſents again, and was diſturbed by Sir Henry. For 
that the King brought a Quare Impedit : and Adjudged, T hat the 
Preſentation: of the King within the Six months was not an Uſurpa- 


tion: But if he had preſented in his own right, there ſhould have 


been an Uſurpation. When a Title by Lapſe is in the King, it 
any preſent, the King may remove him during his life by Quare 
Impedit, all this appears by Baskervil's Caſe; bur if the Incumbent 
die, the term of the King is gone, and if he Refiga not, the King 
may preſent during the Lite of the Incumbent: And that was a 
grand inconycniency, that after ſo long pollciſion in that manner, 
the Incumbent may be removed by the King, &c. Vid. the Caſe of 
the King againſt the Archbiſhop of Canterburyand Thomas Pruſt, 
Clerk. Trin. 4. Car. Hetley's Report. 

(15.)If an Incumbent Refign, and the Uſurper preſent within 
Six months, andis in for Six months, no Notice being given to the 
Patron of the Reſignation; yet that ſhall bind him, and he ſhall be 
= to -his Right of Advowſon. Otherwiſe if the King had Co/- 

ed, becauſe the InduQion ben to the Ordinary, and the 
Patron ought to take notice of it at his peril, to prevent the Uſur- 
pation co Eſtranger (&). orgs 

(16.) There was a Queſtion upon aDemurer in Law, If a Lapſe 
devolves to the Ordinary,8& within thoſe Six months the Ordinary 
is Tranſlated to another Bi ick ; Whether the King or his 
Metropolitan ſhall Preſent to that Lapſe, in defaultthat the Patron 
does not t? Noy Attorney, that the Guardian of the Spiricu- 
alties ſhall preſent whoſoever he be. Vid. Dyer 78. Pl. 103. (1). 

(17.) In a Quare Impedit , It was Reſo cul? panty Agreed by all 
upon Evidence at Barr, That a Reſigna 


(4) Servin 2- 
gainſt the Fi- 
ſhop of Linse/n 
Noy's Rep. 


(1) Ta Robbins 


. Caſc. 
tion to a Proftor, does not Noy's Rep. 


make the Church void, untilit be Accepted by the Biſhop, and ac- (») $1mih a-' 
knowledg'd before him. Se that a Preſentation in the mean time gainſt Foaver. | 
' was void (mm). 


Y y. 3 (18.) A 


Noy's Rep. 
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»' (28.) AParoctfiat Churchthriay'be a Dinative,and exempt from 

1WeOrdinariesJuriſdiGion, andthe Incumbent may reſign co the 

Patron and notts the Ordinary; nor may'the Ordinary Vifir, but 

the Patron by Commiſſioners'to be appointed by him. Co. Lir. 144. 

Cited 'Hil}. 1 Fat. B.R-Rot.60 1. between Fairchild and Gaier in 

. ' Treſpaſs for the ParochialReQory Donative:of St. Burienin Corn- 

(n) Hill. 1. 2443 1o reſolved in'that Caſe (>). But"in ſach cafe 'of a Paro- 

Jac. B. R. rot. chial Donattve, x meer Lay-man is not capable thereof, but a Clerk 

601. Fairchild Holy Orders is; for although he comes in by way of a Lay- 

and Gairr. . *.donation, andnor-by-Admiſion and Inſtitution, yet his FunCtion is 

= «3 Lit. ,. Spiritual. 'As was Reſolved in the ſaid* Caſe of St. Burien (o). So 

(p) Da. 1, 46,  That'a" Donariue may paſs by the' Gift of a Lay-Patron, without In- 
b. & Roll, © Ritutidn or Jadudtion (p).  * | 

Abr. verb, 2; 11)zJ C8 30 4HW it 

breſent, Lit. Bu (p91 If @'Quare Impedit the Caſe was this ; A. ſeized of 'T'wo 

parts of an-Advowſon, and B. of the Third part: 4. preſented one 

who died, afrerwards he preſented again'C. who is deprived 1 Mer 

- becauſe he is a Favourer of the Re. jon of E.G. B. preſented D. 


who after is deprived, and'C. reftored. "The Church void by the 
death of 'C-B. preſents, and A. brings a Quare-Impedir. It was Ad- 
Judged that it did norlie : And it was Agreed, Thar if Twohave 
Title to preſent by #rns, and. one preſents one who iz Admitred 
and Inftituted, and afterwards deprived for Crime ; yet he-ſhall not 


preſent again, but it ſhall ſerve. for his Twrr, becauſe the Church 

was full, till a Sentence of Deprivarion'came : but: when the Ad- 

miſſion and. Inſtitution are meerly void, the ſame ſhall not ſerve for 

a Twrn : Butin this cafe; although the Clerk of B.was Incumbent 

for a time to all purpoſes, yet when the ſecond Sentence came, C. 

was Incumbenr again by force of the firſt-Preſentment, and then 

(a) Trin. 41. when he was dead, B- aughtto- preſent at his\Twrm'( q). In another 
Ehz-B.R. Quare Impedit the Caſe was this, viz: The Biſhop of Lincoln, Pa- 
| ry ater tron and Ordinary Coffared t6:4 Benehice in'8'F. Phe Incumbent 
Canterb. Caſe, £99k another Benehce- without” Quilibcarion,*by - which the 'brſt 
Cro: par. 11 Was void : The Succeſſor Biſhop'r 8 Eliz: preſented one E.but non 
conflat, whether by Avoidance, Death,or Reſignation : E. being in, 
the Biſhop was tranſlated or - removed to Wmobefter ; the Biſhop 
that then was,certified that \E; did not-pay his Tenths, upon-which 
the Church was void, and the BiſhopE6HMted'F.S./ ro:the' Church. 
The Queſtion was, Whether the Queer might now avoid the [n- 
cumbvent, to have her Preſentmenr; which accrued- to her upon-the 
avoidance of 'the firſt Incumbent, who took a ſecond Benehce with- 
cut Qualification. The Fu#tices at the firſt doubred ic, -but -afrer- 
 wardsit was Adjudged for the Queen againſt the Biſhop. Paſch. 
20 Fiz. The Yueen andthe Biſhop of Lincolns Caſe. More's " 
{20.) It. 


——, 
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(20.) It is our. of the:Canon Law, one 'of Cardinal Orbo's Ca- 
nons,, That Ne ſuccedat-in Eccleſia Filius Patri,” the Son may not 
ſucceed the Father in the ſame Church; or in cafe ſach n to 
be ſo Inſtiruted or Admitted, they are forthwith to be deprived 
thereof by the ſaid Conſtitution. Conſt. Otho. Ne ſuccedat in Ec- 
cleſia Filius' Patri; This is inceed according to the Canon Law, 
though with us not practicable,by the fame Law allo the Son is pro- 
hibited to ſucceed the Father immediately in the fame Prebendary, 
albeit to have another he is not prohibited; but if it be where the 
number of Prebends be not definite and certain, there he is nor at all 
by that Law prohibited, Extr. de fi. Pref. c. dile&us; yea, by that 
Law the Son may not be a Vicarin that Church, where the Father 
was Rector laſt, Extr. ib. ad Extirpandas, &c. Michael. But this 
might be omirted; for the Queſtion, An Filins poſſit Benefictare in 
Eccleſia Paterna? is with us grown too obſolete to admit a Nega- 
tive Solution. 


(21.) A Preſentation may be to a Deanry (7), to an Hoſpital (5), (r) 17 E. 3.40. 


and-to a Chappel (t). And if a Stranger Preſent to a Donative , Adjudg'd 


and' his Clerk be thereupon Inſtituted and Induced, yet it is meerly ; 


yoid (4); for which reaſon ſuch Inſtitution and Induttion vu 


was Donative. But if he that is the true Patron of a Parochial ReQ- («) Co. Lit. 
ory Donative, ſhall preſent to the ſame, and his Clerk be thereupon 344- 


Admitted and ' Inſtituted,, that now makes it to become Preſenta- 
five, and it ſhall never atterwards become Denative (x). 

(22) If a Church become void, to which a Biſhop hath right to 
preſear in reſpect of his Temporalties, in this caſe, if the Biſhop 
happ:n to die before he hath preſented to that Church void, the 


King ſhall have the Preſentation, and not the Biſhops Executors (y). (3) 50 E. 3.26. 
Allo if during the vacancy of the Archbiſhoprick of Terk and the 9H. 6. 16. b. 


d admit. 
4 4 L I, 26. 
Curids 


Temporalries being in the Kings hands, the Denary becomes voi 

the King ſhall preſent to that Deanry, albeit there be a Compohiti- 

on between the Archbiſhop and the Chapter, that the C _ ſhall 

chuſe him; for de jure the Patronage thereof belongs to the Arch- 

biſhop, yet the Compoſition cannot bind the King, who comes in 
ramount as Supream Patron (Zz). 


(x) Co. Lit. 
idid. 


6227 & 9. 


(23). Although it be admitted, that where a Common perſon _ Adj 1dge. 


Incumbent is created a Biſhop, there the King ſhall have the Pre- 
ſentation of the Church for that Turn by his Prerogative; yer it 
ſeems, if the King grant to an Incumbent, before ke 15 Created Bi- 
ſhop, a Diſpenſation rerinere the Church with his Biſhoprick, an 
afterward is created Biſhop, and dies Incumbent; it ſeems the King 
ſhall,not preſent to the Church by his Prerogative, for that the 
Church 'is not void: by his bcing made. a Biſbop, in which 'cale 


thc 


i) 21 E.3.6.b. 
A © 14H. 3. 
p - vare Impedit 
ſuch a Preſentation ſhall not make that Preſentative, which before (83. Adjudg, 


- 


« - - 
a. ) 
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the Prerogative gives the Preſentation to the King, but by thedeath 
of the Incumbent, in which caſe the P ive doth not take 
'place. Co. Ent. 474. Hele's Caſe there pl , that in ſath'ciſe 
the Church is void by death, and admitted, that it belongs to the 
(a) Rol. Abr. Patron toPreſent upon his death (#). | 
ver. Preſenomy, (24.) If « Church, whereof a Biſhop in right of his Biſhoprick 
D. au. &+ is the Patron, becomes void after the death_of the Biſhop and be- 
| fore the Seizure of the Temporalties, yet the King ſhall have the 
—hadyr ny Preſentation (b). And if a Church belonging to the Patronage of 
Jer Schar * © a-Biſhop become void, and the Biſhop preſent and did before Inſti- 
(c) Liber Pay. tution, the King ſhall have that Preſentation by his Prerogative (c), 
liamenterem, So if a Biſhop die after Inſtitution of the Clerk, and'before Indu- 
21 E. 1. the tion, the King ſhall have the Preſentation 'by kis 'Prerogative (4). 
Prior of Be Alſg if Lapſe incur to the Ordinary, and before the Six months © 
. paſs the Ordinary is Tranſlated or dies, it ſeems the King ſhall have 
Parl. 24 E. 3: the Preſentation, and not the Ordinary; or his Executors, - or the 
30. adjudg'd. Guardian of the Spiritualties. P. 4.0.ELB. Dabitatur. Hob. Rep..08, 
'Rol. ubi jupr. in caſe-of death. But if a Biſhop having right to preſent 'to a Pre- 
= a _ Jo F bend, and preſent his Clerk,'who is Inftituted and Indufted in the 
by all the Juſti- Morning, and after noon the fame day rhe Biſhop dies, whereby the 
Cere Temporalties come into the Kings hands, yet the King in that caſe 
F.N.B. 34. K. may not have the Preſentation (e). | 
rr E-3-4 (25,) The Patronage of the Deanry of an Archbiſhoprick doth | 
a yo hang of Common right belong to the Archbiſhop, and he ſhall Preſent 
(f) 178.3, fothe Avoidance (f). But by Compoſition it may be EleCtive by 
40. b. the Chapter, and yer the Patronage remain in the Archbiſhop (g). 
(g) Ibid. And where a Parſon ought to preſent to a Vicarage, if the Vicar- 
age become void during the vacancy of the Parſonage, the Patron 
(2)19E. 2. of the Parſonage ſhall preſent (b). 
£46. Inp..178. (26.) An dlien,who is a Miniſter may be preſented toa Church, 
and Anciently it was-uſual for Aliens to have Spiritual promotions 
(5) Rol. Abr here, and Priors Aliens had great poſſeſſions in England, and were 
ver. Preſenrm, Parſons Appropriate (3); yer by the Statutes of 13 R.2.G. 1 Hs 
lit. L. 4. French-men are diſabled from having Benefices in England, and 
French-men Denizon'd: Sed 2s. whether they continue of force 
(&) Rol. ibid. .at this day (A). And if a meer Lay-man, or a man altogether illi- 
terate, be preſented, Inſtituted, and Indufted, it isnot'in Conſtru- 
tion of the Common Law a meer Nullity, but fuch are Parſons de 
| facto; but if a Woman be preſented, Inſtituted, and Indudted, it is 
i) thid. & .a mecr Nullity at that Law, becauſe her Incapacity is apparent (7). 
Hod. 209, 


(27.) 1f a man preſent his Clerk ro the Riſhop, and he die be 
fore he 43 received, h2 may preſent another; and although a man 


hath preſented his Clerk to the Biſhop, yer hz may preſeat another 
at 


© '2 4 . . 4 " 4 
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" and Nomination, 
at any time before the Biſhop ſhall have received ſuch his Clerk | 
R (m) 3TE.3.36.. 


(») | 
(28.) If F. S. Preſent, and his Clerk be Admitted and Inſti Þ; Ro Abr. «6s 

tuted ; before Indution F. D. cannot Preſent+his Clerk, for the 7". 0: 

Church was full before as to a. Common perſon, for by the Inſti- 

tution he had Curam animarum: But where a Common pre- 

ſents, and his Clerk be Admitted an Inſtituted, yet before Indu- 

Ction the King (if he hath Right) may Preſent, and his Clerk 


| +» fhall be Inſtituted; for the Church is not full as againſt the King 


before InduQtion (2). But if the King hath not right tothe Church («) via. Ral... 

in that caſe the Church is full by the Admiſſion and Inſtitution of ibid. cir. Q._ 

a Common perſen's Clerk without InduCtion, as againſt the King, 

ſo as that he may not in that caſe Preſent (0). (+) Ibid. au. 3, 
(29.) If a Biſhop Collate wichout-any good Title of Lapft or 

otherwiſe, and then the Patron die after the Six . months elaps'd, 

and his Executor bring Quare Impedit by force of the Statute of 

4 E.3.and the Biſhop and Incumbent plead Plenarty by Six months, . 

it was Adjudged no Plea on Demurer, for that the Collation is 

not at any Plenarty, being Tortiows (0). Alſo if a Biſhop Collate (2) P- 32. EL 

without a good Title of Lapſe, it puts not the Patron out of poſ- nan _ 

ſeſſion ; but he may preſent afterwards, albeit the Biſhop's Clerk pt... .- 


were Inſtituted and InduRted (4). Smalwood 

and the Piſhop of Coventry and Lichfa. (q) Co. 6. Green 29. b. & Boſwell 50. Co, Lit. 344- 
(30.) A Common perſon may Preſent to a Church per Parol ; 

and if it be by Writing, yet it is not any Deed, but only in nature () Co. Lit 

of a Letter to the Biſhop (7). Alſo the King may Preſent either j,, 

by” his Letters (s), or per Parol without Writing (+). But if the (4)  E. 1. Rec. 

King be deceived in his Title, it will be a void Preſentation (s). Patentium. 

And if the King grant a Preſentation by his Letters by the words 9%r#* 5- 

[Damus, Concedimus] without other words of Preſentation, yet it hs - m_ 

» . . . ” mp. T. 
ſeems it ſhall amount to a Preſentation, and be a ſufficient Warrant aj... Co, Lic. 
for the Biſhop to Inſtitute him. Dubitatur 19 E.3.Quare m_— 0. 120, 

A Common perſon by his Letter or his word may make a Preſenta- («) Co.6. 
fien to a Bencfice to the Biſhop; the King may Preſent by Word, if —ar = * 
the Ordinary be preſent, if the King under any Seal preſent, it is | r Fl. pn A 
good : and M. 10 F. it was held by the whole Court,thata Preſent- ©, 6. grew 
ment under the Great Seal, to a Church parcel of the Dutchy of 29. b. adju'g. 
Lancafer is good, and need not to be under the Dutchy-Scal (x). (x) Dom. Kez 
Where a man accepts a Second Benefice with Cure, withour a dit- _ pg 
penſation or qualification, the Firſt Benefice is void, and the Patron |, 
may Preſent;but if he doth not preſent,then if it is under the value,no Brownl. Rep. 
Lapſe ſhall incur until there is a Deprivation and Notice: Burt if it par. 1. Aftion, 
be above value, then the Patron muſt preſent within 6 months (y). Auare 12+ 
() Hull. 22. & 23 Car. 2 C B. Rot--680. Shute verſ. Higden, Vaugh. Rep. and Arguments: 


The. 
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The King ſeized of an Advowſonn the Right'of his Dutchy of 
Lancaſter, Preſented to it under.the Great Seal, and not under the 
Seal of the Dutchy. And Reſolved, That the Preſentation was good, 
for the Preſentation is but a Fruit fallen from the Tree, and the 
King may Preſent by word, becauſe a Preſentation is but a Com- 
(s) The Xing .mendation of the Clerk to the Ordinary (2). 
and Biſhop of -', A man ſeized of an Advowſon.in Fee granted to another and his 
Lincoln and Heirs, that when the Church ſhould become void, that the Grantee 
_ _ and his Heirs ſhould Nominate a Clerk to the Grantor and his 

m3P- Heirs, and heand his Heirs ſhould preſent him to the Ordinary. 
Reſolved, That if he who hath the Nomination Preſent, he which 
ought to Preſent ſhall have a Quare Impedit againſt him, and e 
contra. 

In Beverley and Cornwel['s Caſe it was Reſolved, that if any Ad- 
vowſon comes to the Queen for Forfeiture by Outlawry, and the 
Paſch. 30 Eliz, Church becomes void, and the Queen preſents, and then the Out- 
More's Rey, lawry is reverſed for Error, yet the Queen ſhall enjoy the Preſem- 

ment, becauſe it came to the Queen as a profit of the Advowlſon; 
but if the Church be void at the time of the Outlawry, and the 
Preſentment be forfeited as a Charttel principal and diſtin , and 
then the Outlawry is reverſed, the party ſhall have Reſtitution of 
the Preſentment. p +24 2] 
(31.) If the King dies before his Clerks Admiſſion and Inſtitu- 
b) M. &. H, F190, it is a Revocation in Law of his Preſentation (b). Or if the 
$ ſac. in Scac. Ring preſent one toa Benchce, and then preſent another tothe ſame 
inter Calvefr without Revoking the former, or-makjng any mention thereof; yet 
& Kitchin, this alſo is a Revocation in Law of that former (c), unleſs the Se- 
{c) Ibid. & p. <2nd were by fraud or ſurreptitiouſly obtain'd. Likewiſe if the 
” 4 os oy Kings Preſentee dies after Inſtitution, and before lnduCtion, that alſo 
16 EL 327. 4. 18a Revocation in Law, becauſe the King had not the effeft of his 
(a) Dubitatur. Preſentation,and fo ſhall preſent again (4). Or if the King Preſent, 
D.18 EL 348. and then before Inſtitution revoke the ſame, but before Notice 
" 11960 egy thereof ro the Ordinary, the Orinary Inſtirute and InduCt him ; 
be Reſolved iy Yer it ſeems that Preſentation is well Revok'd in Law, and the No- 
the ſaid caſe, tice thereof to the Ordinary ts not material as to the ſubſtance of 
of 18 El. D. the Revocation, but only to diſcharge him from being a Diſturber. 
zo El. 360. 7. D. 12 El.292.adjudg d. Dyer makes a Quzre thereof. Dubitatur D. 
— I6 El.328.Vid.2.5 E. 3. 47. & Rol. Abr. ubi.ſupr. lit.U. 
(32.) If the Patron, who Preſents hisClerk, be Excommunicated, 
Sat 6d it is a good caule of Refuſal of the faid Clerk {e); it ic alſo faid to 
A 5 7:7 beſo held inthe Books of theCommon Law (f). And where there 
(f) Co.5. Specot are Three Joyntenants of the ſame Advowſon, or of the next A- 
58 Rol. ibid- Voidance, and only one or two of them Preſent, the Biſhop is no 
Diſturber it he refuſe the Clerk fo preſented ; for he isnot bound to 


Admit 


Mich. 5. Eliz, 
More's Rep. 


i. ——_—_ ——_— 
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Admir the Clerk, unlels all the Joyntenants joyn in the Preſentation 
(s). But 'where there are 'Three Grantees'of the next Avoidance, (g) D. 14. EL 
and the Church become vyaid, and T woot them Prefent;the Third 324: 54+ 
being a Clerk, the Ordinary in-that caſe-is ro Admit him, for that ****: 6 
he cannot joyn ina Preſentation of himſelf, and he may relinquiſh 
his Title, and accept the Prefentment of the others (6). (4) 2. D« 14 E: 
(33.) 4. the Defendant had been Parſon for Three years,'and EN as 
\pteaded Plenarty generally by 6, months of the Preſentation of one —_ 
Styles, a Stranger ro the Writ: and the Court held the Plea to be 
naught, becauſe the Defendant ſhewed no Title in Styles (5). (i) Cranwel. 
(34) In the Caſe between Phillips and Hayter Prohibition was ye. Lifter. 
granted for the Church of 7. the Suit being in the Arches after In-- Brownl. Rep: 
duRion to avoid the Inſtitution, for that the Inſtitution was made P* !- 4407s 
after a Caveat entred, Not to grant Inſtitution, &c. for'that doth ** —— 
not make the Inſtitution void atthe Common Law-(&). vWkeaMich. 15 
(35.) In a Quare Impedit, A. and: B.ſerverally Patrons of the Mc- ar. B. R. be- 
ity of the Church of $S. in Fee to Preſent by turns ; A. Preſents tween. thilips 
his Clerk, who is. Admitted and Indutted. The Church is void-a--4nd Hayzer, 
gain, B. Preſents his Clerk,who is likewiſe Indudted, and after is de- _ hey 
prived. The Biſhop Collates without giving notice of the 'Depri-, Hob, Reps bs 
vation. A. grants his Adyowſon to F.S: in Fee; the Clerk Col/ated 
by the Biſhop died : -B. Preſenteth, and is Gifturbed. Re/olwed, 
(1) When A. had right to Preſent upon the Deprivation, as in his 
Turn (although the Col/arion of the Biſhop was not good) yet it 
was but a thing in Ain, and when he had granted the Advowſon 
over, the Grantee could not have this thing in Action, nor-the 
Grantor could not have it, for he had deſtroyed it, and fo none 
could have it (2). Reſolved, although the Grant was iuthicient to 
paſs the Advowlon in Fee, yet the Col/ation of the Biſhop was good 
againſt all, but againſt the very Patron, ſoas he might have remo- 
ved the Incumbent by a Quare Impedit ; but when he doth not re- 
move him, fo as he dies Incumbent; this is as a ſerving of his Turn, 
and a good Plenarty and Incumbency againſt him (2). (1) Hil. 40. Fl. 
(36.) In.a Quare Impedit the Defendant pleaded, That the Di- B.R. Leak and 
vine Service there was in the Welch Tongue, and the Pariſhioners t5< Biſhop ot. 
underſtood not the Engliſh; and the Preſentee could not ſpeak YVVelſh £4"? pegs 
and therefore he refuſed him: It was the Opinion of all the Juſtices, FT 
That it was a good cauſe of Refwſal of him, for he cannor in{truct 
his Flock according to hisduty and charge. But in this Cafe jt was 
held, That Notice ought to be given to the Patron himſelf, it he ,, | FO 
be within the County, if not, publick Intimation to be on the Biſhop 6” "ng 
Church-door. Aſapbh's cale. 
(37.) In a Quare Impedit brought in a Caſe between La. and Lo. Cro. par. z. 
it was held, That the King cannot be a Diſturber ; but the Biſhop 
Z z may 


— 
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Mich. 3 Jac. 
B. R. Lanca- 
ſter and Low's 
Caſe. 

Cro, paf. 2... 


may be ſpecial Diſturberz- and in that caſe it was ſaid, Ir is good 
policy uponevery Preſentation by Ufurpation, to bring a Quare Im- 
pears as ſpeedily as may be ; and it is as good policy to name the 
Biſhop-mm-the Writ/ for then he: ſhall not Collate for Lapſe, if the 
Church remain void Six months; nor ſhall the Metropolitan Collate, 
if the time come to him, for the ſame Lapſe : For it- was faid to be 
a Rule, 'That the Metropolitan ſhall never Collate for Lapſe, but 
when the immediate Ordinary might have Collated, and hath fur- 
ceaſed his time :- and in ſuch caſe the Ordinary cannot Collate, be- 


-\cauſe hes made-party 'to the Writ. 


Paſth:'2.6.E1; / 


B.R. the Biſh. 
of HeYeford's 
Cat." 
Cr6. par. 1. 

6 j 


(38.) In the Caſe between Benner and the Biſhop of Norwich it 


-was Adjudged, 'Thatif the next Avoidance of a Church be granted 


ro A..and B. and A.Releaſero B.and after the Church become void 
in that caſe B..-may preſent,. and-upon Diſturbance have a Quare 
Impedi in his own name. | 
G97 If the Biſhop fhall for Inſufficiency refufe the Clerk that is 
ented to him, he may not afterwards Admit him : and therefore 
where the Patron preſented F.S. his Clerk to the Biſhop, and 
Notice by the Biſhop given to the Patron of the Infufhiciency fs 
Clerk,'the Patroripteſented another Clerk, and then the Biſhop ad- 
miits the firſt Clerk which was preſented within Six months-: in this 
cafe it was Adjudged, That the Biſhop 'was'a Diſturber; for having 
once refuſed ' hit for Infufficiency, he cannot afterwards accept of 


him. 


CHAP. XXIV. 


Of Examination, Admiſſion, Inflitation, 
and Induftion.. 


1. V/hat is here meant by Examination , where enjoyned , 
how , and by whom , and at what time 10 be perform- 
ed, 

2. In hat caſe the Biſhop is beld at Common Law a Diſturher, 
in refuſing one Clerk and Admitting another. 


3- The Ordinary, as he is not obliged ro Examine the Clerk at 
ſome certain times ; ſ be' mayomay not refuſe to examin him 
during all rhe Six months. a1 


Although the Six months *be Elapſed, yet if the Pgtron Pre- 
* Porovr. Church not being Full, Ne Bihep Le to ${dmit Lis 
Clerk. 34.4.4 10H 4 WW «* 
5. How an Uſurpation npo#i'a Leaſe for |years pits the very Pa- 
tron out of oolſ os ; 
6. TE what; and under what qualifications it cng bt to 
e. 
7. VVhat the Remedy, where the Ordinary dorh refuſe to Admit 
the Clerk ; the Form of [ſuch Admiſſion. | | 
8. VVhat Inſtitution is , and rhe 'Form. thereof atcording to 
the Canon Law; what required of the Clerk m order thereto, 
and his Remedy in caſe the Ordinary denies bm ſuchInſtitution 
as be may claim by Law. | 

9. Mattersof Tyſtitution properly cognizable in the Eccleſiaftica! 
Courts, yet in certain Caſes not excluſruely to the OMmons Law 
or Temporal Furiſdiation. < 

Io. Inſtition grves the Parfon jus ad rem ,"3;tt jus in re, 


11, VVhether Inſtitution without Induftion works a Plcnart ? 
alſo whether it be good, being Sealed with another Seal, and 
done out of the Proper Dioceſs ? The difference between the 
Common Law and the Cancn Law as to a Caveat entred be- 
fore Inſtitution. 


L % 3 (12) VVbeiber 


4." 
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(6) Canon 1 o 
Eciclefraſtical, 


1% VVhetber Suit may be in the Eccleſiaſtical Conrt to remove 
an Incumbent after Induction ? 

13. VVhbether the Firſt-Fruits be due upon the Inſtitution before 
InduCtion ? 

14. A Caſe at Common Law touching Reſignation; and whether 
it. may be made Gonditionally ? 

I 5. 14 Caſetouching the Rightful Patron's Preſentation,after the 
Indufion of another by Uſurpation. 

16. VVhat Induttion is, and the Biſhops Order therein. 

17. Indution is @ Temporal, not Spiritual A& : In what man- 
ner it is to be executed. 

18. 4 Caveat emtred in the Life-time of an Incumbent is 
woid. | 

Ig. In what Caſe an Indution made by a Miniſter not reſident 
within the Archdeaconry, may be good. 

20. Inſtitution to & Minor and Under-age is meerly woid. 

21. VVhether after Induction, the Inſtitution may be queFtioned 
in the Eccleſiaſtical Comrt. 

2.2. V/hbether Incumbency be t14able only..at Common Law. 

2.3. In what Court the validity of Induction #5 determinable. 


(1,) Xamination is that Trial or Probation, which the Biſh- 
op or Ordinary makes before his Admiſſion of any 
ſon to holy Orders or to a Benefice, touching the 


_ qualification. of ſuch, perſons for the ſame reſpeCtively. So that there 
are Two certain times or ſeaſons eſpecially, wherein this Examina- 
tion isrequired ; the one before an Admiſſion to Holy Orders, the 
other before an Admiſſion to a Benefice. The former of theſe is ex- 
preſly enjoyned. by the 3556 Canon Ecclefiaſtical, whereby itis re- 
quired, T hat the Bifhop, before he Admit any perſon to Holy Or- 
ders, (hall diligently Examine him in the preſence of thoſe Miniſters 


that ſhall affiſt him at:the Impoſition of hands, or in cafe of any law- 
ful Impediment of the Biſhop, then the ſaid Examination ſhall be 
carefully performed by the ſaid Min ſters, provided they be of the 
Biſhops Cathedral Church, if conveniently it may, otherwiſe by at 
leaſt Three ſufficient Preachers of the ſame Dioceſs. And in caſeany 
Biſhop or Suffragan ſhall Admitany to Sacred Orders, who isnot 
Examined as is before ordained, . then ſhall the Archbiſhop of the 
Province, having notice thereof, and being affiſted with one Biſh. 
ſuſpend the faid Biſhop or Suffragan from making either Deacons 
or Prieſts for the ſpace of Two years (). So alſo when the Clerk 
is preſented by the Patron of the Advowlon; before he be Admit- 
ted as C/erk to ſerve the Cure, the Ordinary is to Examine him of 


his Ability : For if upon his Examination he be found. unab.e to 
ſcrye 


= 


Inflitution, and Induftion. 
ſerve the fame, or be Crimineus, the Ordinary may refuſe to Admit 

and Inſtitute him into the-benefice (5). By the Ancient Canons (5) Co. 5. par. 

the Biſhop hath T'wo months time to enquire and inform himſelf Pecer's Caſe. 
of the ſufficiency and quality of every Clerk preſented to him, as 

appears by the Canon in r Fac. cap.95. But by the faid Canon it is 

Ordained; That the ſaid 'T'wo months ſhall be abridged to 28 days 

only (c). Upon ſufficient enquiry and Examination the Ordinary (c) Rol. Atr. 
may accept or refuſe the Clerk Preſented; and regularly all ſuch 1: Preſeneme. 
matters as are cauſes of Deprivation, are alſo cauſes of Refuſal (4); -7 % 

but for a Preſentee to have another Benefice, is no cauſe of Refuſal, _ - 4 

for that is at his own peril; and potfibly the Second Benefice is 1nore : 
worth than the former, which only is void in ſuch caſe (e). (e) 14 H. 9. 

(2.) If the Biſhop doth demand of the Clerk his Letters of Or- 28b. Cure: 

ders, and Letters Teſtimonial of his good behaviour, and the Clerk 

requires time to ſhew them, as the ſpace of a week or the like, be- 

cauſe hehath them not there with him; and the Biſhop doth there- 

upon refuſe him to the Church, and preſents-another : the Biſhop 

in ſuch caſe hath been adjudged to be a Diſturber ; for the Statute 

of 13 Eliz. doth not compel the Clerk to ſhew his Orders, nor 

Letters Teſtimonial of his good behaviour: And fo it was Ad- 

judged: (f). Yet by the 39th Canon it is by way of Caution exprelly /f) patch. ; 3; 
Ordained;, That no Biſhop ſhall Inſtitute any to a Benefice, who Eliz. C. B. 
hath been Ordained by any other Biſhop, except he firſt ſhew unto 22/»2es and the 
him his Letters of Orders, and bring him a ſufficient Teſtimony of —_— ——_ 
his former good life and behaviour, if the Biſhop ſhall require it. 1." = ogg 

(3-) Examination of the Clerk is to be done at a convenient 

time within Six months ; for the Ordinary cannot refuſe to Ex- 

amine the Clerk during all-the Six months, and fo ſuffer a Lapſeto 

igcur to himſelf; for by ſo-doing the Patron ſhould loſe his Pre- 
ſentation, and the Ordinary take advantage of his own wrong. But 

it the Ordinary, when the Clerk comes to be-examined, Seder circa 

curam Paſtoralem, he is not then obliged to leave the bulineſs in 
hand, and preſently Examine the Clerk; but he may appoint a con- 
venient time and place for the Examining of him (g). This Exa- (g) Mich. 1 . 
mination by the Dioceſan, touching the Converſation and Ability J«c. C. B. Ad- 
of ſuch as were ordained to Preach the Word of God, or Preſenred Js 4. vid. 
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ro a Benefice, is enjoyned by the Provincial Conſtitutions, Lindw. * : =o 7 
de Hereticis, cap. 1. $>*c0.%s Cale. 


(4.) A Quare Impedit was brought by B. againſt the Biſhop of 
Recheſter, who pleads, that he claims nothing but as Ordinary ; 
and yet pleads further, That the Clerk which the Plamrift prefent- 
&d, had before contrafted with the Plaintilf S:mmoniacally, and 
therefore becauſe he was Simoniacus he refuſed,and that rhe Church 


was then void, and ſo remained void; whereupo 1 the Plainciff had 
4 


—_— - 
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(4) Booton a- 
gainſt the Bi- 
ſhop of Re. 
cheſter, 

Hutt. Rep, 


{t) Rud ver. 
the Biſhop of 
Lincoln. 

Hutt, Rep. 

(&) Co. on. Lit. 
fo. 334. 2. 

(1) 3R: 2. 
7H. 4 iHs. 
& Rot. ar. 

6 FH. 4-nu. 42. 
& 4 H.6. mu. 


29 
(m) Co. 4.par. 
Init. Cap. 7 #o 

$ Conf'llory 
Courts. 


a Writ to the Archbiſhop of Canterbury, who returned, that before 
the coming of this Writ, viz. 4 Fly the Church was full of one 
Dr. Grant, ex Collatione of the ſaid Biſhop of Roche Fer, who had 
Collated by Lapſe, and this Return was Adjudged Inſufficient : 
Firſt, it is clear, That though the Six months pals, yet if the Pa- 
tron preſent, the Biſhop ought ro Admit, although it be after the 
Title devolved unto the Metropolitan: And it ſeems alſo Reaſon, 
that he ought to Admit, ghough that the Title by Laſpe beaccrued 
to the King, for he claims it as Supream Ordinary. Vid. Dyer 277. 
quere. But inthis Caſe the Biſhop who is the Defendant, is bound 
by the Judgment, and the Writ is, notwithſtanding the claim of 
the Biſhop, that he Admit the Clerk; for the Biſhop ought to ex. 
ecute the Proceſs of the Court. It was urged by Serjeant Henden, 
that there is a Canon in Lindwood , That if the Church be vacant 
when the Writ comes to the Biſhop, that he is bound to execute the 
Writ ; but if it be Full, then he certifies the Juſtices: And the Arch- 
biſhop is Sworn to the Canons, and he vouched 22 H.6.4.5. Coke, 
lib. 6.49, and 52 Dyer 210.FN-B. 4.7. Dyer 364.14 H.7.22.34 H. 
6.41.9 E.3. Quare non admiſit. 18 E.4.7. (b). 

(5.) In Rud's Caſe againit the Biſhop of Lincoln, it was among 
other things Reſolved by the Court, ina Quare Impedir,That when 
one uſurps upon a'Leaſe'for years, that this Uſurpation gains the 
Fee, and puts the very Patron out of Pofleffion; and though by the 
Statute of Weſt. 2. cap. 5. he in reverſion-after the-Leaſe may have 
a Quare Impedit when'the' Church is void, or- may preſent, and-if 
he Preſent, and his Clerk be Admitted and Inducted, that then he 
is Remitted ; yet until it be recovered, or his -Clerk be in, the U- 
ſurper hath the Fee, and againſt him lies the Writ of Right, &c. 
Alſo that the Patron, which hath recovered in a Quare Impedit,may 
Preſent, and that being accepted, an Inſtitution and Induction en- 
ſuing thereupon, it is good (2). 

(6.) Admiſſion is when the Biſhop upon Examination of the 
Clerk Admits him to beable and ſufficient, ſaying Admitto te ha- 
bilem (&). The Lord Coke inthe Fourth Part of his Injtitutes ſays, 
That upon conlideration had of rhe ſeveral Statutes (7) (whereof 
mention is there made,) If an A/zen or Stranger born be preſented 
to a Benefice, the Biſhop ought notto Admit him, but may lawfully 
retuſe him (2). There are ſeveral things which the Stature- Law 
of this Realm doth require in him, which ſhall be Admitted to a 
Benefice; for no perſon may be admitred to any Benefice with 
Cure , except he then be of the Age of 22 yeats at leaſt, and a 
Deacon, and ſhall hrſt have ſubſcribed the 29 Articles in the pre- 
ſence of the Ordinary, and publickly read the ſame in the Pariſh- 
Church of thzr Benehce, which Declaration of his unfeigned Afﬀent 

there- 
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thereunto ; and except he be Admitted ro Miniſter the Sacraments 
within one year next after his InduQtion (if he were not ſo Admit- 
ted before) he ſhall upon every ſuch default be ip/o fa#o deprived. 
And none ſhall be made a Miniſter, or Admitted to preach or Ad- 
miniſter the Sacraments under the Age of 24. years, unleſs he 
bring with him to the Biſhep a ſuthcicnt Teſtimonial, and be able 
to render an account of his Faith in Latin. All which appears b 

the Statute of the 13:tb of Eliz. whereby it is likewiſe Provided, 
That none ſhall be Admitted to any Benehce with Cure, of or a- 
bove the yearly value of Thirty pounds in the Kings Books, unleſs 
he ſhall then be a Bachelor of Divinity, or a Preacher lawfully al- 
lowed by ſome Biſhop within this Realm, or by one of the Uni- 
verlities of Oxferd or Cambridge ; and that all Admiſions to Be- 
nefices, Inſtitutions, InduCtions, Tolerations, Diſpenſztions, Quali- 
fcations, and Licenſes whatſoever, made contrary to the Premitles, 


ſhall be utterly void in Law (»»). And by the Three and thirtieth &) St. 13 E. 
Canon of the Eccleſiaſtical Conttitutions,Ratitied and Confirmed by ©: ** 


King fames under his Letters Patents, An. 1603. it is in Con- 
formity tro many Decreesof the Ancient Fathers, further Ordained, 
That no perſon ſhall be Admitted into Sacred Orders, except he 
ſhall at the ſame time Exhibit to the Biſhop a preſentation of him- 
ſelf to ſome Eccleliaſtical preferment then void in that Diocels ; or 
bring to the faid Biſhop a True and undoubted Certihcate , that 
either be is provided with ſome Church within the Dioceſs, where 
he may attend the Cure of Souls,or of ſome Miniſters place vacant, 
either in the Cathedral of that Dioceſs, or in ſome other Collegiate 
Church therein alſo ſituate, where he may exerciſe his Miniſtry : 
or that he is a Fellow, or in right as a Fellow, or to be a Chaplain 
in ſome Colledgein Oxford or Cambridge : except he be a Maſter 
of Arts of Five years ſtanding,that liveth of his own charge in either 
of the Univerſities : or except by the Biſhop himſelf that doth Or- 
dain him Miniſter, to be ſhortly after to be Admitted either to ſome 
Benefice or Curateſhip then void: And in caſe any Bithop ſhall ad- 
mit any perſon into the Miniſtry, not qualified as aforeſaid, he is to 
keep and maintain him, till he prefers him ro ſome Eccleltaſtical 
Living, on pain of Suſpenſion for one year from giving of Orders, 
by the Archbiſhop affiſted with another Biſhop (#). ; 

(7.) If a Biſhop ſhall refuſe to Admit the Clerk, the Writ of 
Quare non Admiſit may lie in the Caſe (0); yet the Ordinary, be- 


ſpe&t of the Patron preſenting, he may juſtike the non Admi//ron 
of him, for this Admiſſon is no other than the Ordinary's Alluw- 


ance 


P . 


(u;j Can'yn En 


(o) Hill. 
B. R. ror. 454: 
fore he Admirs the Clerk Preſented, may take a reaſonable time, cr: vl £- 
to examine him; and if upon Examination there be juſt caulc of piſc. *r. D+», 
Exception in reſpeCt of the Clerk preſented, or otherwiſe in re- C:oke, 
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ance of a Clerk preſented to--a Church that is void. But if th. 

Biſhop refuſe ro admit _the Clerk preſented to him by the Patron, 

as ſcrupling the faid Patron's Right of Preſentation, and the fajd 

Patron after recover his Right of preſentation againſt the Biſhop in 

the Common Bench, he ſhall then have the Wri of Admittendo 

(p)F.N.B, Clerico (p). Hobart Chiicf Juſtice, in the Cafe of Colt and Glover 
33 and Regiſt. againſt the Bifhop of Coventry and Lichfield, compares this Admil- 
of Writs,$9.33.2 ion and fach Acts of the Ordinary to the Admittance of a Copy- 
holder upon Surrender, ſpecially where the Admiſſion of one be 
upon the Reſignation Fran Incumbent : And he is there of 
opinion, That if a Parſon Approprizce (which is Patron) Preſent, 
and his Clerk be not Admitted, but refuſed for juſt cauſe and No- 
tice given, the Lapſe ſhall incur (q). The uſual Form or Tenor 


(q) Mich. 10. 


Jac. rot. 2642. Of an Admiſſion into a ReCtory or Parſonage runs in this manner, 
Colt and Glover Viz. 1. A. B. by virtue of this Inſtrument from John Lord Biſhop of 
verſ. Biſh. of LL. his Triennial Viſitation, to all Clerks, RefFors, Vicars, Mint- 


= oo Lichf. ers, Chaplains, and Curates whatſoever within this Dioceſs dire&- 


ed, do Admit F.G. into real, attual, and corporal poſſeſſion of this 
Church of R. together with all the profits, dues, members and ap- 
purtenances whatſoever thereunto belonging, In the preſence of thoſe 
whoſe Names are under written. 

(8.) Inſtitution according the Canon Law, is no other than a 
Verbal Collation to a = ws. Fra ſome other Eccleſiaſtical Living, 
De In#tit. lib. 4. Decretal. & Sexti. and is by that Law taken for 
an Inveſture ; c. ad bac, de Offic. Archid. c. cum wveniſſet, dic. tit.de 
Inſt. For when among the Romans a Clerk was Inſtituted; the Cul- 
tom was, that by a Verbal Collation the Clerk was inveſted in the 
Benefice, by the delivery tohim of a Ring, Staff, Cap, Pen, or the 
like, in the nature of Livery and Seiſin : in token of his poſleiſion 
of the thing to which he was ſo Inſtituted : c. cum olim, dere Fur 
dic. cap. ex ore, de iis que ſi 4 Pralat.& cap. ut noſtrum, de Offic. 
Archidiac. Somewhat in reſemblance to our Tenants by the Verge, 
or ſuch asare Admitted by the Rod in the Court of antient Demefn. 
Bur this In#tituticn as practicable with us, conliſts in the Letrers of 
Inſtitution dire&tcd from the Biſhop or Ordinary, in whoſe Dioceſs 
the Churchis, to the Clerk the Preſentee, by which he Admits 
him as lawful [Incumbent to that vacant Church whereto he is Pre- 
ſented by the Patron thereof ; the ſaid Clerk having not only firſt 
taken the Oaths of Allegiance and Supremacy, with Renunciatjon 
of all Foreign Powers and Juriſdictions, according to the Laws and 
Statutes in that behalf provided, but alſo of Canonical Obedience 
to the Biſhop of that Dioceſs and his Succeſſors, and that he hath 
made no Simoniacal contract, for or concerning the Aid preſentati- 


on; whereupon the faid Biſhop or Ordinary doth by his ſaid Letters 
ot 


CE ———— 
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of Inſtirution conſtitute and invelt the faid Clerk ReQor of the Re. 
ory of the faid Parochial Church, cum cura animarum Parochia- 
norum, together with all Rights, Priviledges, and Emoluments be- 
longing to the ſame, Furibus & Conſuerudinibus Noſtris Epiſcopal 
bus, & Eccleſia noſtre Cath. &c. Dignitate & bonore in omnibus 
ſemper ſalus. Diceceſis tdems ſignificat in effettu quoad Furiſdiitic- 
nem Eccleſiaſft icam quod Territoriam quoad Juriſdiftonem Tempora- 
lem. hs Andre, & D. D. in c. cum Epiſcopus, de Offic. Ord. lth; 6. 
Dicecelis ſignificat locum Spiritualem, ficuttTerritoriam locum Tem- 
poralem. Alberic. in ſuo Ditt.ver. Dizceſis. This Inſtitution to a Be- 
nefice may not, by the 39th. Article of the Canons, be to any per- 
ſon preordained, except the firſt ſhe the Biſhop his Letters of Or-- 
ders, as alſo (if he require it) a Teſtimonial of his former good liſe 
and behaviour. Moreover,by the Law he is _—_ to ſubſcribe the 
Articles of Religion, to Swear Canonical Obedience to the” Arch- 
biſhop of Canterbury and his Succefſors, and to his Dioceſan; and 
for his Perſonal Reſidence, if it be a Vicarage. fFurcmentum de 
Cancnica Obedientia, viz. Ego A.B. juro, quod prettaboweram & 
Canonicom Obedientiam Epiſcopo Londinenfi eju{que Succeſſoribus , 
in omnibus licitis. & honeſtis.. Sic me Deus adjuoert: If a Clerk 
ſhould kill his. Prelave, ro whom he hath Sworn Canonical Obedi- 
er.ce, it is Petty Treaſon Vid. 19 H.6.47.b-vidStat.25.E.3-De Pro- 
dr. cap. 2. But if the Dioceſan, notwithſtanding the exhibiting the 
Preſentation before him, or his Vicar General, having power to In-- 
flitute, and notwithſtanding Requifition made him by the Clerk 
Preſented in order to Inſtitution, ſhall refuſe to Inſtitute and admit 
him ; he may thereof enter his Complaint before the Dean of the 
Arches, who thereupon ſends his Letters to the ſaid Biſhops,whick 
Letters or Reſcript is-termed-Duplex Querels : So that as to the 
ſubſtanceof the Premifles touching this SubjeR, the practice with 
us at this day dorh- well nigh correſpond with the Ancient Canon 
Law, whereby it is expre - xa lib. 3. Decr-tad, That all 
Eccleſiaſtical Livings and Benefices ſhall be had by Infiration, to 
be by the Biſhep or: his Chancellor,or ſuch-other as hath Epiſcopal. 
Juriſd:Rion, politively declaring, "That without ſuch Hire, 
ncither any Benefies is lawfully obtained, nor can be lawfully re- 
tained : Adding withal, That Benefices void ought to be granted 
within Six months after knowledge of the voidance thereof, other» 


wiſe the Grant thereof-devolves and comes to the Superiour , and, 


that he who doth cauſe or procure kimſelf ro be Inſtituted into a 
Benefice, the Incumbent thereof being alive, ſhall be-depoſed from 
his Orders, Decretal, ibid. 


Aa a (9.) Albcir; 


—_ 
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(v),1 ELBR. 
Co. 4+ par. 79. 
Digbit's Caſe. 


{z) Co. ibid. 
Dighbie's Caſe, 
(:) Paſch. 13. 
Jac, B. R. per, 
Co. Rol. Rep. 
(u).P. 13. Jac. 
B. R, Caſe. 
Hitchin and 
Glover, 

Rol. Rep. 


(x) 5 Eliz. 
Dyer 221. vid. 
Hare and 
Birkley's C. 
Plow. com. 
$28, acc. 

(y) 18 Eliz. in 
Gile Caſe. vid. 
Co. 10. par. 
132. in Holes 
Caſe. vid. 10. 
Eliz. Dyer,348. 
Wefton's Caſe 
ACC. 


(9.) Albeit the Cognifance of this matter of In/tstutions is ſo 
properly and connaturally inherent in the Ecclefiaſtical JuriſdiQti- 
on, yetthe Temporal and Common Law it ſeems hath in ſomecaſes 
took notice thereof, for itis there Reported, That every R-fQtory 
doth conſiſt upon Spiritualty and Temporalty : As to the Spiritu- 
alty, wiz. Cura animarum, the Preſentee is compleat Parſon by In- 
Ftttution; for when the Biſhop upon Examination finds him able, 
then he doth Inſtirute him in theſe words, viz. Inftituo te ad tale 
Beneficium, & babere Ciram animarum of luch a Pariſh Accipe 
Curam tuam & mean. (r) And the very Inſtitution to_a Benefice 
the Law underſtands as an acceptance, and the having of a Bene. 
fice; as in that Caſe of Digby; where it is held, That if a Clerk 
be Preſented, Admitted, and Inſtituted tro a Benefice with Cure, to 
the value of 8]. and afterwards and before Indut#ion he accepts 
of another Benefice with Cure, and is Inducted in the ſame ; the 
Firſt Beneficeis void by the Statute of 21 H. 8. For the words of 
the Statute are, A Parſon, having one Benefice with Cure, &c. Ac 
cepts and takes anether,&c.And he who is Inſtituted to a Benehice,is 
ſaid to have Accepted a Benefice, and to have a Benefice. (s) And 
he that is Inftituted, may enter intothe Glebe-Lands before his In- 
duCtion,and hath right to have it againſt any Stranger whatever. (?) 
And albeit by the Civil and Canon Law an Inſtitution granted at- 
"og Entred is void, yet by the Common Law it is other- 
wile (#): 

(10.) By the Inſticution the Parſon hath only Fus ad rem, he 
hath not Fu in re until he hath Induttion ;| and therefore if a Pre- 
bendary, Parſon, or Vicar, after he is admitted and Inſtiruted, and 
before he be Induted, grant an Annuity out of his Prebend, Par- 
ſonage, or Vicarage, and the ſame be'Confirmed by the Patron and 
Ordinary, or by the Dean and Chapter, yet this ſhall not charge 
the Glebe, or the Succeflor of the Prebendary, Parſon or . Vicar : 
for although by his Inſtitution he hath (as aforeſaid ' Jus ad rem, 
yet, he: bathnot Fs i» te, but the chargein ſuch cafe ſhall lie upon 
the Perſon of the Prebendary, Parſon, or Vicar, and not upon the 
Lands (x ). 

(1 1.) The Church at this day, ſince the Statute of Weſtmm. 2. is 
not Full by Inſtitution of the King; and therefore it the King hath 
a Title by Lapſe to Preſent pro hac wice, and he Preſents, and his 
Clerk be Inſtituted, bur dies before Induction, the King in that 
caſe may Preſent again ; and ſo it hath been Adjudged. (y) Which 
plainly ſhews, that Inſtitution without Induttzon doth not work a 
Plenarty. It hath alſo been held, That the Letters of Inſtitution 
Sealed with another Scal, and made out of the Dioceſs, are good 

enough 
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enough. (z) Or if a Caveat be Entred with a Biſhop, and'he (=) Hill. 8. 
after grant Inſtitution, yet the Inſtitution is not void by the/Com- _ rot. 4.5 4- 
mon of < otherwiſe by the Spiritual Law. (a) Notwithſtanding [mn tg 
what was juſt now ſaid, it is Adjudged in Dsgh:e's caſe, That n,,;-; 

a Benefice istaken, received and had by Inſtitution only ; and theres Cro. Rep. 

fore a-Q a'ification or diſpenſation following comes too late. (b) (-) Paſch. r3. 
So that it a man having one Benefice with Cure by Inftitztion only, Ja<- B. R. 
accept another by Inſtitution only, without Diſpenſation, the Com- — 
mon Law makes Avoidance Actual, if the Patron will (c). Rol. Rep. | 
(b) Co. lib. 470. (e) Mich. 16 Jac, rot. 2642. Colt & Glover verl, B. of Cov, and Lichf.Hob.R. 


(12.) Proceedings being inthe Eccleſiaſtical Court to remove an 
Incumbent after Indution, a Prohibition was granted to ſtay the 
ſame : One Oliver ſucd a Quare Impedit againſt Hwſſey, and while 
that depended, Huſſey was Inſtitured and InduQted, and Oliver 
ſued Huſſey in the Spiritual Court to remove him. Noy prayed a 
Prohibition, Firſt becauſe he may not ſue in "Two Courts for the 
ſame cauſe: Second]y, becauſe it isa Suit after Induion;z andupon 
that laſt pointthe Court granted a; Prohibition (4). (a) Oliver 
(13.) Inthe Caſe of Dennys againſt Drake it was faid, That Y=% Hey. 
if a man be Inſtituted to a Benefice, he ought to pay the Firſt- ona 
Fruits - before- Indu&ton, by the Statute: but by the Common Law 
it was otherwiſe; for he is not to have the Temporalties until I- 
duFion, and therefore he could not pay the Firſt-Fruits'; but ano- 
ther perſon cannot be Preſented to his Benefice during the continu- 
ance of the Firſt InfF#*tion. And an Inſtitution to a Second Benefice 
is 2 preſent Avoidance of the Firſt (e). } (0) Caſe Dew 
( 14.) G. Parſon of the Church of E. did by Inſtrument in Wri- »y: verſ. 
ting Reſign his Benefice before a Notary publick, and others, into Proke. 
the hands of the Biſhop; and the Reſignation was abſolute and vo- _— 
luntary, and to the uſe of 4. and B. or either of them. | And it p;,1;p, Col 
Was Lo ber inkrted- in the ſaid Inſtrument of Reſignatian, Pro- @. 59. 
teftatione & [ub Conditione, quod ji aliqui eorum now Admiſſi fue- Reſignation of 
rant per aſſenſum Epiſcop. infra Sex menſes, quod tunc bac praſens * Benefice. 
Reſipnatio mea vacua & pro nulla habeatur, & nunc prout tune, © 
tunc prout nunc ; and Ceſtuy que uſe came within the time limited 
to the Biſhop, and did offer to. Rehgn to him, which the Biſhop re- 
fuſed to accept, &c.- Crook for the Plaintiff; Foraſmuch as the 
Plaintiff may Reſign on Condition as well, as a particular Tenant 
may Surrender upon Condition, and Two Parſons may Exchange, 
and if the Eſtate be executed on rhe one part, and not on the other, 
that Parſon whoſe part was not Executed, may have his Benefice a- 
gain, as it is adjudged in 4.6 E. 3. But Coke Sollic.& Godfrey were 
one the contrary Opinion: For that the Incumbent may not Transfer 
| Aaa?2 his 
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his Benefice to another without Preſentation, as appears in the re- 
cited Caſe of 4.6 E. 3. Alſo the Reſignation is not-good, and the 
Condition void, becaule ir is againſt the natureof a Reſignation 
which muſt be Abſolute, Sponte, Pure, & Simpliciter, and is not 
like ro a Condition in Law, as in the faid Caſe of Exchange of 46 
E. 3. for the Law doth annex a Condition to ir, but a Collateral 
Condition. cannot be annext by the parties themſelves : Alſo this is 
an-adt Judicial, ro which a Condition cannot be annex'd, no more 
than an Ordinary may admit upon Condition, or a Judgment be 
confefled on Condition, which are Judicial Acts. But admirting the 
condition to be good, yet a new Induftion ought to be made by the 
Ordinary, forthe Church becanie one time void, and is not like ro 
the caſein 2 R. 2. Qu. Imp. 143. Where Sentence of Deprivation 
was given, and the Sentence preſently reverſed by Appeal, there 
needs ne 'new Inſtitution, for that the Church was neyer void. And 
upon Arguments given in Writing by the Civilians to the Judges, 
(&) 34 Elix. the Judgment was entred, Quod querens nibil capiat per Billam. (te) 
C.B. Gayton'ss (15.) In Rud's Cale againſt the Biſhop of Lincoln, it was (inter 
Caſe, alia) Reſolved by the Court, That when one having a good Title 
-Oweng Rep. to Preſent, and an Incumbent by Uſurpation is Admitted, Inſtituted 
and Inducted, and after that the Patron Preſents, and the Biſhopre- 
fuſe, and after the Patron recover, and then he which had this Pre- 
ſentation, exhibits it tothe Biſhop; this is now a good preſentation 
and the Patron cannot reyoke or give him a new Preſentation: But 
if the Patron before the death of the Incumbent make Letters of 

(f ) The afore- Preſentation, that ts void, becauſe he had no Tit!c to Preſent (f). 
ſajd Caſcof, ( 6) Induttion is nothing elſe bur the putting of the perſon into 
— verl. the A Ctual poſſeffion of the Church and Glebe, which are the Tem- 

op of "I. k 
ron & poralties' of the Church; or the making of a Clerk compleat In- 
Hurt. Rep. Cumbent of a Church : This is Indu&#:on, (g) and it is by Letters 
(s) 15 H. 4. from-the Biſhop of the Dioceſs direfted to all and ſingular the 
76. b. 14H. 6. Clerks, ReQors, Vicars, &c. within the ſaid diocefs, toput the Clerk 
Y"WA be or h's lawfut Attorney for him, and in his name, into the Actual 
.F TION ** poſſeſſion of the Church to which he had been preſented and inſti- 
| tuted, together with al! the profits, dues, members, and Appurte- 
nances whatſoever thcreunto belonging or appertaining ; of the 
Jue execution whereof a Certificate endorſed on the Inſtrument of 
dnduftion, and Subſcribed by a competent number of Witneſſes, 
(b) 33 E.3.3b, ought to be returned to the ſaid Biſhop or Ordinary, who may 
(i) 11 H. 4+ 9. appeint the Archdeacon to give Induf#ion ; (b) yet by Preſcription 
(k) Ib. Contr. jt ſeems the Dean and Chapter of Pauls, as alſo the Dean and 
14 H.6. N44. Chapter of Lichfield may give Indu&ion. (5) It is alſo ſaid, That 
Imp. 162+ ad- . . . * /, 

judg's ofa 0 Tndution made by a Biſhop is void, where it belongs to a Dean 
Prebene, and Chapter by Preſcription: (&) But an Indutiom by the Patron 


is 
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is yoid; (1) yer theKing's Grantee of a Free-Chzja ſhall be put (1) 11 H acts. 
into pofſeſfion by the Sheriff of the County, avid not oy the Ordi- ( 14 H- 4. 
nary ofthe lien) 8 fon 


| (17.) This Indution is nota 'S inritua), but a Temporal A&t 5 ſentm. lit. C, 
=nd therefore if after the Clerk'hath been Preſented by the Patron, 
and Admitted and Inſtirured by the Brſhop, the Archdeacon ſhall 

refuſe to Indut him into the Benefice, an- Action' upon the- Caſe 

lieth for the Clerk againſt the Archdeacon. (») And after the In- ,,, p,c, . 
cumbent is thus InduRe8, he may then plead gny Plea in Bar of a £1iz. C.B. £4. 
Quare Imp. brought agiinſt him which concerneth his Poſſerfion ; judg. Godb. 
and ſo may plead a Releaſe in Bar, becauſe he hath the Freehold in 23- vis. Fitz. 
him, which ſhall not be loſt without: his Anſwer: (o) For by this - B. 47- 


Indufion or being led into the Churchhe hath; asir were, Livery me "wy 3. by 
and Seifin thereof given him as rhe lawful 4 { by delivery ( 4 H. 8. 


of the Keyes of the Church to hm, and thin"By dittr of 'rhe Bi- Dyer. 1. 
ſhop ; whereof Publication is then made 19th Parifliidver by 

ringing one or more of the;Bells: {p) And' Wheic' a Parſon hath (p) Vie. Cro. 
his Preſentation, Admiſſion, and Inſtitution, and'thit upon a Jawfu} Rep. par. 3. 


Title, yet he is not HI of the Parf & "abedtding ro the to. 88 L. 
Letter of the Law till Vly IndatHch; "(4 WWRRh"Tndwftron's Fas 11, at 0 
aforeſaid) a"T'em 


mporal Aﬀ, and (as the Opifiionof the'Cotrt Was 1s; £/uir vat 
m Hutton's Caſe) Triable by "TemporaF Law ;CandFiice by Initas Archbiſhop 
2on,the Church is- Full, it is _not to be” avoided, bit by a Suit of * 77% and 
Luare Impedit or the like, at the*Common Law, #adnot to be tin- —_ 
dertnined by. alledging Inſufficiency in'the'Infiitution 'in the Courr © Te 
Eccleſiaſtical, for that may corhe'in queſfien upon the Trial of the 
Indufionat the Common Law, which Wilnot be gd66d, if the In- 
fRtiturion were not good : All which was alſo the on ot the 
Court in the Caſe affrefaid : (r) for if the Queſtion” be; wherher Par- (r) Sie Tim 
fon or no Parſon, which comprehends Þp4ution, it is Triable ar the rycron's Cate 
Common Law, (5) And although by the Inftitution the Church C. B. Hob. 
is Full againſt all perſons faye the-Ring, 'yet” he is not complear ( Trim 13. 
Parſon till Indu&ion ; for , though he. be'gdmirted ad Offcinm by = w , 4 
the Inftitution, yet he 1s not entitled'a# Boieficium till Induction $1,474 + 
(:).. 7% Pt and oy co + Rol. Rep. 
(18.) In an EjeQione Firm brought by the Leſſee of Rowe; In- (t) Plow. 528. 
cumbent of the Church of D. it was found by Special ' Verdict, 
that the King was the true Patron, and that VVmg field entred a 
Caveat, in vita Incumbentis, hethen lying m Extremis,ſcil.Cavenr 
Epiſcopus nt quis admittatur,&c.Nifi Conuccarus the faid VViny fie!d; 
the Incumbent dies; Nawnton a Stranger Prefents one Morgan, who 
is Admitted and Inſtituted ; afterwards the faid VVingfie!d Prelents 
one Glover, who is Inſtituted. and InduQted, and afterwards the ſai. 
Rone procures a Preſentation from the King, 'who was —_ ; 
an 


"= 
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: 1  ; and Indyted;; Andthen; it came. in. queſtion in the IEccleftaſtical 
* Courts who had the beſ-rights and.here Sentence wasgiven, That 
| the Firſt Inſtitution was Irrita, Vacua, & Inanjc, by reaſon of the 
Caveat,and thenthe Church being Full of the Second Incumbent, 
the King was put. out of palſeffion, and, fo. his . Preſentation void : 
Bur it was Adjudged and Reſolyed by all the Court for Rone: For 
(1) It was.Reſolyed, That this Caveat was void, becaule it was in 
the life of the Incymbent.. According tq\ the Common Law, If a 
Caveat be entred with the Biſhop, and he grant. Inſtitution after- 
wards,/ yet it.is not-yoid<., Atter.a Caveat entred, Inſtitution is not 
void by the Conmgn..Law. Pa/ch. 13 Fac. B.'R. Hitchin wer. 
| Glover. Kol. Rep. & Cre. per--2,(2-) The Church uponthe Inſtitu- 
tion of Morgan: was, Full. againſt all bur. the King, and fo agreed 
 HanfJine in the-Bopkycapd then. the-Preſentation of Glover was 
.{ ad, þy vealon per-inſtitution, and therefore noobſtacle ji 
the wapt0;higder, whe, relantation of Rone , and-therefore Roze 
had gougl pight: And if the Second Inſtitution, be void, the Sentence 
cannot make. itgaod;. for the 6 Ch The ought to take no- 


tice of; the Commog-Law, which faith,;, That Eccle]ia eft plena Gr 
- "hy pn ow PR Fe erlon hath cis Flee ani- 
 marum.,Andias Doderidge Juſtice ſaid, He bath oy it,Officzum, but 
Beneficium cows by. the {ndu#ionpAngalthough by the Peclhaſt 
cal Law. the > gt be. iſannull.d þy. Sentence, yet as 
Lindw.faith, Aliter eſt in Angl.And Daderidge put a Caſe out of DF. 
&: Student lib.2.1f a man, Peyile Sum of Mony to, be paid to F.S: 
when he comerro Full apy he frer ſue for it inthe Spiritual Court, 
they ought to.take notice;af the Time £ Full agg, as it is uſed by 
the, Common Law, mit. .2.4, Al ufo -tme of Full ageas it 1s 
in the Civil Law, Viz,25..! imthis caſe; for when thoſe T'wo 
Lays.mees; together, theCommon Lay ought tp, be preterred: And 
when! the Parſon hath In{kirutjony the Fr deacon ought to give him 
InduCtipn. Vid Dyer; 293- Beging feel Fi aſe, Gited by, Haug bron to. 
j 


F- accord with this Caſe,(: 
(19.)By the,Court, 
date forthe Induftion 0 


5 # rus 2 oy ne: Ir | 
2 n-cuggico make a general Marr 
f iis, Vieariis, 
Clericis & Literatis infra: Archidiaconat meum ubicunque Conſt itut- 
Thar if/a ;Minifter, gr, a Preacher,.who 3s not relident_ within, the 
Archdeacanry, wakesthe InduCtign, yer it1s good. And rhe Opmi- 


: el C!4#r) 
arſon, viz. Univer.” per 


on of four. Doors. of the Civil Law \was ſewn 

(x) Chr. Deans cordinglys upon..a Special Vergict- (x). © | 
_ x (20.) In the Caſe of Strange againſt Foot, the ſole pvint.upon 
9 *P. the Special Verdict-was;If one Prideaux being Admitred and Inſti- 
tuted to. a Prebendary, with the Cure, 4 Eliz. he beitig' but 9: years 

of age; notwithſtanding. the Ytatute it is meerly vaid.Note 2 H:6:3. 

' c 16s x 'Thar 


che” Court 4c- 


—__— 
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That if a Feme who is an Infant under 14. years hath iflue, it is a 
(y) Paſe. 2. Jc. 
(21.) It is faid at the Common Law, that after Indu#icn, the © 5 !0t.1 320, 
Admiſſion and Inſtitution'ought nor w bedrawn into queſtion in the = ogy verk 
Ecclefiaſtical Court ; (z) for they ſay, That after Induet;on the Ec- yy, Rep. 
1,7 yg Ons by (=) Mick. 12. 
ons, 


t not a- Jac. B. be- | 
uttion the King may be put out of *Yccn Sir Tim, 
Hurton and the 
iſh. of Cheſter 
s) Hill. 15, 


Baſtard (y). 


cleliaſticsl Law may.not call into queſtion,the 
Inſtitution the Church is full againſt Common 
gainſt the King; and that by Tous 

poſſeſſion. (a) And in the Caſe betweea Rowrth and the Biſhop of 


pef 


Cheſter, it was Reſolved, That after an Indu#1on, an Inſtitution is / 


notto be examined inthe Eccleſiaſtical Court, but by-a, Quare Imp. Jac. BR. 


only : But yet the Juſtices, if they ſee cauſe; may write tothe Bithop 
to Certifte concerning the Iaſtirution (6).) =o uf 

(22.) Two Patrons pretended Title to Preſent ; the one Pre- 
ſented, and the Biſhop refuſed his'Clerk! He ſued in-the Audience 
and had an Inhibition to the Biſhop, and after he there obtained [n- 
ſtitution and InduQtion by the Archbiſhop : Afterwards. the Inferi- 
or Biſhop Inſticured and Induced the'Clerk of the oth&;for which 
Proceſs ifſued out of the AO he upan:. thatprayed 
a Prohibition, and a Prohibition-was Awarded ds tothe-lncymben- 
Cy, becauſe the Eccleſiaſtical Courts have:not:to meddle with In- 
Ntirurioit arid Induction, (us was there faid)for that would determine 
the Incumbency, which is triable at-Commen Law'(c). 

(23.) In a Prohibiridn | 
Caſe appeared to be this,viz. Holt was Preſented, Inſtiruted and In- 
ducted tb the Pariſh-Church of Srormron: afrerwards Dr. Wickham 
draws him into the Eccleſiaſtical Courr,queſtioning of. bim for ſome 


this a 


cal Court, and therefore a Prohibition ought to be granted, and the 
whole Court agreed with him herein, and therefore by the Rule of 
the Court a Prohibition in this caſe. was granted. | 


Hitcham and 
Glover's Cale. 
Roll. Rep. 


(5) More's Rep. 


. (c) Middletoe 
prayed-ro-the Eccleſtaſtical Court, the *1d Lawee's 


e. 
More's Rep. 
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CHAP, XXV. 
Of Avoidance and' Next Avoidance; 
as alſo of Ceſſion. 


1. VVhat Avoidance; how Twofold. 

t- The difference in Law between Avoidance and next Avoid: 
ance. : : * THY 

3- How many ways Awvidance may happen; what Next Awvoid- 
anceis:- The word Avoidance falls under a double Acceptation 
in Law. Fs | 

4 The Next Avoidance may nat be granted by a, Letter, it. cans 
not be granted but by Deed. Y 

5. Gram of. a Next Awbidaneehy tht Son, Leaving the Father 
Tenant in Tail; is woid,. | 3 RT ; 

6. How Avoidance may be according to the Canon Law, which 
is other. by Statute Law. F: | | 

7. The Releaſe of tht Next: Avoidance, made after. the Church 

becomes vid, is word, - 1 1 p.-vt3 4 i } 
$.. 4 wid difference between: the Common Law gud the Canon, 

inreſpe# of Plenarty and Voidanee: is © 

9. VVat Ceſſicn is; and who ſball preſent in-1hat caſe. 

10. A Parſon Beneficed accepting an Archdeaconry, falls nat 
under this Ceſſion; 

11. In caſe of the Cefſion the. Ordinary is to give Netice to. the 
Patron ;, otherwiſe the Lapſe doth not incur again it kim. 

1.2: In what caſe the former Benefice is not word by Ceſſion, nat- 
withtanding the taking of another Incompatible, and without 
Dijpenſation ; Andin what caſe @ Church wid 5s beld woid as 
to all perſens, except au Uſurper. 

1:3. In caſe of Three Grantees of the Next Avoidance ,. whether 
Two of them may Preſent, the Third being a Clerk. 

1-4 VVhat difference between an Avoidance by Parliament, and 
an /ividance at the. Eccleſiaft ical Law. 

1:5. in what. caſe an Adwvavſen gramed to. a man, ſhall enure- 
to him only for his life, and not go to bis Executcrs. 

_ 16. 4 man having an Auvowſonim Fee of the Church, where 

bimfelf is Incuunbent, Deviſcth that. bis Executers ſhculd 


neat! 
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ren innt VFther ſach Deviſe of the Next Avoidance 

e-good. - 

17. A grant of a Next Avoidance to one is not after grantable 
by the' [ame Grantor t0 another. IT 

18. VVhether the Creating of an Incumbent a Biſhop in Ireland 
be a [ufficient cauſe of Awvoidance. | 

19. VVhere a Next Avoidance is gramted te Two, whereof the 

' one Releaſe; tothe other, that Other may after byin 's'Qinre 
Impedit *m bis own Name. 1 - 

20. If one Grantee of the Next Awoidants Preſent the other 
Grantee of the ſame Avoidance, whether ſuch Grant be voil 
or not ? 


(1.) Voidance is,when a Benefice or other Eccleſiaſtical liv- 
ing is'void of a lawful Incumbent : which generaHy 


may be ſaid - to be: Twofold; either in Fat andin . 


deed, as when the Incumbent is dead, or actually deprived : or in 
Law, as when rhe fame perſon-or Parſon hath more Benefices than 
one Incompatible,having no Diſpenſation,nor qualified for plurality. 


(a) Or ar Ayoidance is either Temporal or Spiritual : (1) Tempo® 7,1 Bro. xi 
ral,as by death of the Incumbent. (2) Spiritualyas by Relation, | ns 


n; Creation, Ceffion. "The Tempor 
fatto; the Spiritual is an Avoidance de jure. Of this latter or Spi- 
ritval Avoidance the Eccleſiaſtical Court takes cognizance and de- 
termines, and therefore the Supream Head may fo diſpence there, 
that ſuch Avoidance in Law ſhall never come to be an Avoidance in 
Deed, and of this Avoidance -m Law no Title accrues to the Pa- 
tron, unleſs ſomething be thereupon done by the Ecclehaftical 
Court, as a Declaratory Sentence, or ſuch like.” But-u Avoid- 
ance in Deed, Preſentment accrueth to the Patron prefently. An- 
ciently when a Biſhop was alſo the Parſon of any Benefice, either in 
right of his Biſhoprick, - or that the Benefice was innexed to his 
See, for the Proviſion of his Table, or the better maintenance of 
Hoſpitality, the Fruits of ſuch Benefice or Parſonage, during every 
vacancy or Avoidance of ſuch Biſhoprick, where the Biſhop was 
both Lord of a Mannor, and Parſon of a parſonage theretoannexed, 
did notcome to the King (as they now do, whereby the Parſonage 
and Mannor are both conſolidated into one, being now both holden 
to be Temporalties, ) but the Parſonage came to the Archbiſttop of 
the Province, as a Spirirualty granted to his See by Priviledge, dur- 
ing the vacancy of the Sees of ſuch mo as werein his Province, 
as may by the Recordsof the Lord Archbiſhopof Canterbury. 
o Archiepiſc. Cant. & Ridl. View, cap. 6. Sedt. r. 
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CE —_ nn ernment — 
'Of Avoidance and Next Avoidance, 

(a) There is inoperation of Law a wide difference between 

Awoidance and Next Avoidance; the former is in eſſe, the gther is 

only in poſſe; rhe-former is the want of an Incumbent upoh a Be- 

nefice de' preſenti: the other is the grant of a ſupply of that want 

de futuro, and is the grant of a Next Awvoidance in a Parſonage 

or other Spiri motion, which is grantable whiles there is an 

Incumbent aQually in being , and is in the nature of a thing in 

Action, and 1 Ae will nat paſs without Deed. But a preſent A- 

wvoidence, though it be not meerly a thing. in Action, yet it: is not 

Grantable in that kind as the other : 'The preſent Avoidance is not 

yaluable , and therefore ſhall not be Aﬀets ; it may be otherwiſe 

with a Next Avoidance in ſome Caſes,for the Next Aveidanceis bur 

(6) Paſth. 2t. a Chattel, (6) the Grant whereof is not good without Deed. (c) 

El. C.B. Tardly For an” Advowſon' or the Patron's Right of Preſentation to a 

_— __ Church, is not a Spiritual, but a Temporal Inheritance, grantable 

(c) Mich: 31. ' by Deed, and (if Appendant): as the Mannor it {elf te which it is 

' & 32 Eliz, OTE» as an Acceflory to its principal. 

Cripps Caſe, 3-) The cognizance of Voidance of Benefices is Ecceltaſtical 

Rep. ibid. by the Statute 25 E. 3. cap. 8. it being the want of an Incumbent on 

a Benefice (as aforeſaid) and is oppoſed to Plenarty. This Voidance 

may be cither by Death, Deprivation, Law or AQ of Parliament, 

Cethion or Plurality, Reſignation, Creation, Incapacity,Union,Non- 

payment of Tenths, &c. Sothat aVoidance may happen to be ſuch 

either in Law, or in Deed; virtually , or[a&ually. Reſignation 

is 7uris propris [pontanes Refutatio, or the voluntary yielding up of 

the Incumbent (into the hands of the Ordinary) his. intereſt and 

right, which he hath in his Benefice. Touching the Form of Re/ig- 

nation, and Proteſtation, which muſt be when the party will Reſign 

hangs £40 fo. 302. F.N.B. fo. 273. and this Reſignation, which is 

one of the cauſes of Avoidance, 1s to be made to the Ordinary , 

for it is a Rule in the Canon Law ; Apudeum debet fieri Renuciatio, 

apud quem pertinere dignoſcitur Confirmazio. The Next Avoidance 

is only a power legally granted to another by the Right Patron to 

preſent a Clerk to the Church, when it ſhall next begame void. (4) 

And during ſuch Voidance of a Parſonage, Franktenement of. the 

Glebe thereof is ſaid to be in no man, but is ſaid to be in Abeyance, 

that is,. only in the remembrance, intendment, and conſideration of 

the Law, that though for the preſent, during the time of ſuch- Va- 

cancyzit benot aCtually.in any perſon, yet it is (by way of Abeyance) 

in hope and expeQation belonging to ſuch one as ſhall next enjoy 

the ſame. The word Avoidance hath Two fignifications in the 

Law; the one (and that here intended) is wherr a Benefice or any 

Eccleſaſtical Living becomes Void of an Incumbent; the other 

may be that, which is underſtood by what we intend in Plead- 


ings 


as" alſo of Ceſſion. 
ings in Chancery,when we ſay Confeſ/ed or Avoided, Traverſedor 
Denied, &c. which hath no relation to the matter in hand. Like- 
wile after the death of a Biſhop, or Parſon, . the Freehold-is-in A- 
bejance of neceifity (e); but the Law will not admit the Framing 
Abeyances needleſs and in vain, as in Vacatiors of Biſhops, Par- 
ſons, or the like, as in caſe of Single Coporations, Biſhops, Deans - | 
and Parſons, which muſt die, and leave a Vacuum of the Free- (7) colt and * 
hold (f ). Andthis Next Avoidance is a Chattel local , where Glover's Caſe. 
the Advowlon is, not where the Deed is; for it was reſolved in the Yerl. Biſhop of 
Caſe of Holland verl. Shelley, That the Advawſon had ſuch a _ Litchf. 
Locality in the Rape, where the Church was, that it accrued tothe; op 5 in 
Plaintiff, whereſoever the Deed of Grant, or the Grantee himſelf $-accar; Rot 
was (g). 96. Sheffeld 
ver{. Ratcliff. Hob. Rep. (g) Mich. 19 Jac. C. B. Rot. 2910. Holleng vers. Shelley. Hob. Rep. 


(4-) C. brought a Quare Impedit againſtthe Archbiſhop of Can- 
terbury artd a and js. upon a Grant of the oy Amod- 
ance, and the Defendant demanded Oyer of the Deed ; and the 
Plaintiff ſhewed a Letter, which was written to his Father by the 
true Patron, by which he had Writ to his Father, that he had given 
to his Son, that was the Plaintiff, the Next Avoidance ; and upon 
thisthere was a Demurrer : And the whole Court for the Demurrer, 
For that ſuch: Letter was a Mockery, for the Grant was not good | 
without Deed: and Judgment was given accordingly (5). But /) Mich. 1 & 
by Deed it is Grantable, whereby Advowſons are alſo Grantable, 32 Eliz. C. B. 
as other Inheritances are, and the delivery of the Deed of Grant Cripps verſ. 
of it ſhall be inſtead of Livery made of the Churchir ſelf , ac- B* Act. of 
7 Whs to Sir Edward Coke, in the firſt Part of his Inſticures ,,_ 
( Oven... Re 
(5.) If a Tenant in tail and his Son joyn in a Grant of the Next (&) Co. oY 
Avoidance, it is void againſt the Son, and no Conkirmatiaggyfor !att- 45. & 
in the caſe of a Quare Impedit brought by Sir Marmaduke g, 335- 
the Point was this : Tenant in tail of an Advowſon, and his Son 
and Heir joyned in a Grant of the Next Avoidance. The Tenant 
in tail died; and it . was Adjudged , that the Grant was utterly 
void againſt the Son and heir that joyned in the Grant, becauſe he 
hadmothing in the Advoyſon, neither in poſſetfion or right, nor 
in aCtual poſſibility at the time of the Grant t. t Sir Marmad. 
(6.) The Acceptance of an Archdeaconry by one who hath a #ve!'s Caſe. 
Benefice with Cure of Souls, may work an Avoidance at the Canon Ho» Rep: 
Law as to ſuch Archdeaconry ; yet an Archdeaconry, and the 
Promotion thereof, as being not; any Cure of Souls, though an 
Ecclefiaſtical Preferment , ſeems: not to be | within the _— 
of 21 H. $8. 13. And the Opinis, of Wray Chict Juſtice 
z in 


* 
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in Underhills Caſe that Statute was, that he .conceived\the 
Law there to be qualified in that caſe, by reaſon of a Proviſoin the 
ſaid Statute, wiz. Provided, that no Deanry, Archdeaconry, &c. 
be taken or comprehended under the name of a Benefice having 
7) Paſch, 3. Cure of Souls, in-any Article above ſpecified (1). 
Eliz. B. R, Us- + (7-).In a Quare Impedit the Caſe was, The Plaintiff counted, 
derhil'and Sa-. that \R. B. was ſeized of an Adyowſon, and granted the Next 
wage's Caſe. Awoidance to the Plaintiff and H.8. and that afterwards the Church 
Leon. Rep. became void, and after during the Avoidance H. B. feleaſed to the 
| Plaintiff , and fo that it belongs to -him to Preſent. Upon this 
Count the Defendant did-.demur in Law ; for it appears upon 
the'Plaintifts own ſhewing, that H. B.'ought to haye joyned with 
the Plaintiff in the Action, for the Releaſe being made after the 
* Church became void, is not ot any effe&, but utrerly void. So is 
the Grant of the Preſentment to the Church where the Church is 
void, for it isathing in Action: Vid, the Lord Dyer, 28 H.6.26. 
| 3M. Dyer 12:9] 11 Elis. Dyer. 2.8 3. And afterwards Judgment 
(m) Mich. 30. Was given, that the Releaſe was void (#). . , 
& 31 EL. C.B. © ($.) Touching Avoidances there isa wide difference between the 
Caſc Ry Judgment of the Common Law, 'and that of the Canon': for if a 
——_— meer Lay-man, 'not having holy Orders, be Preſented to a Bene- 
Biſhop of fice, the Church remains void according to the Canon Law, not- 
Lincoln. withſtanding ſuch Preſentation ; but ar the Common Law, albeit 
this be-a meer nullity therealſo, and void, yer it doth Adjudge the 
Church-to be Full according to the publick: Admiffion, Inſtitution, 
and Induction, and not according to the capacity of. the perſon, 
which is a thing ſecret, until fuch an one 'be deprived for it. by 
» - Sentence in the Spiritual Court; and ſo the Church in conftruftion 
.n: + of Law (underſtand it-of the Common Law) is held yoid bur 
7 1.» from thetime of Deprivation, 'of which notice 'oright to be piven 
(=) Hill. 35; 10 thy Patron: (») 'So thar/ according” to. the Canon Law there: 
» Eliz. B. R. * * cannot be n@ Plenarty by the Preſentation, Admiffion, 'Mmſtijturion 
Poph, Rep. and induQttdn, of a meer Lay-man to a Church;'ir is otherwiſe, at 
the Common Law, whichdoth not ſ6 much conſider the Capaciry 
or incapacity - of the perſon' Inſtiuted and Inducted, as the Tnſti- 
turien and Indudtion it felf,- until ſuch time as-there is-a Sentence' 
| of Depripation inthe-Eceleſtaſtical Courts © Fe" 
>. %%: + * 12 + (9.) Cefn is when-an Eccleſiaſtical perfon Beneficed is Created: 
2 . a-Bithop: or when the Parſon ofa Parſonage taketh another Be- 
nefice without - Diſpenfation ,. not. being otherwife qualified for 
Plurality: In; both whith\caſestheir Reſt Bencfices' become v018, 411d, 
are ſaid to beef. v8id dy 'Ceſſion; infomiuchtharthe Kidg ſhall Prc- 
ſent pro bac vie (Whoever bea Patron) to char Bentfite; which he 
had *who'wa® Qreattd Biſhop ;.wh&in the other Caf? the” Phrron 


may 
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may Preſent. (0) So thatif a Parſonor Dean'in England take and (0) Terms of 
accept of a Biſhoprick in Ireland, it will cauſe that the firſt Church £-w verb, 
ſhall become void by Ceſſion. (p) Reſolved in Holland's Cafe, and ©". 
in Digby's Caſe, 4. Rep. That the Patron may Preſent, as ſoon as (2) Lack, 
the Incumbent is Inſtituted in a Second Living, without Depriva- PN 03 4. 
tion. | 

(10.) By the Council of Lateran it ' was ordained, That who- 
ever having a Benefice with Cure of Souls, - ſhould accept” of ano- 
ther cum Cura, ſhould ipſo jure be deprived of the Former, the 
Patron whereof might Preſent as ro a Benefice void; (q) and (4) Conc. Lae. 
this without any Sentence Declaratory of the-firſt Church being 3* 1215. 
void; of there were no Licenſe or Diſpenfation to the-contrary m _— 3- Pap. 
the caſe, (+) to prevent a Ceſſion of the former Benefice. Por it Mo 4 
hath been Reſolved, That the Acceptance of a Second Benefice 'b. acc. & F, _ 
voids the former by 'Ceſſion; without any Sentence Declaratory by N. B. 34. 
the Statue of 21 H:8. 13. but if having a Benehce cum Cura he 
Accept of an Afchdeaconry, the fame is not ſuch a Benefice with 
Cure cf Souls within the faid Statute, as to make the former yoid, _ 
as was chen alſo Reſolved. (4) * + 7 | 3 (5) Paſch. 31, 

(11.) In cale of Ceſſiorr in this kind, it is requiſite that Notice £iz. B. R. 
thereof be given by the Ordinary 'to'the Patron, otherwiſe the Cidried end 
Lapſe will not incur againſt him, in' caſe he preſent not within the DON kn; 
Six months:{;) Nor do the Coprts at *Conimon'Lawy take notice of ;;5. 4 
ſach Ceſſon; until the ſamt be'cerrifiedl arit6.them' by the Ordinary. (t) Co. 4. par. 
And wherever an Eccleſiaſtical, Dignjty and a Benefice, wih'Cure 7 7- in Hel- 
are Incompatile , there'the "Accepratice of the "one! will'Be a ***'s Cale. 
Ceſſion of the other: For which reaſon if the Incumbent of a'Parſo- 
nage or \f—wr.. with Cure; were tr - hike re np 

napge or Vicarage becomes v Zeſfoon, (u) unleſs he be qua- 
Ry Phntes Orjf 4 Deng Ve kde Biſhep, yea, *th A = - hot 
Dei or Parſon in England be made a Biſhop itt” Freland'(as aforet 24 E. 3. 38. 
laid) bis Benefice' becomes void,as wasReſolyed in Evans /ard Ark Parl Lav. 
with's Caſe; for that the Conſtitution or Council, which makes it © *®- * © 
Void, 1s general, and not limited to any place: And-fo it was alſo re- 
ſolved; 3- E: 3. Fitz. Trizl, and fo adjudged; 2 1 Fac. C. B. in the 
Caſe between Woodly and the Biſhop of Exon and Manwaring. 


© (12,) The caſe may ſo happen, that albeit athan havirig a Be- Ari 
nefice with Cure. of Souls - accept another, and'be Inftitured and x,,,»;.an 1 
InduQted into the fame; yet his firſt Benefice ſhall not be void by xifin ve.1. 
Ceſſien, though the Benefices © be incompatible, though there be no 4r6wich. 
Ditpenſation in . the caſe,” and although himſelf be 'net+ otherwiſe J92e5 Rep 
qualified for- Plualitics : 'For it hath been Reſolved, Thar if 'a man 

laviri one B-nefCc*, accept artorher, and be laſtirured and Indufted 


1nto , 


Of Amoidance and N2xt Avoidance, 

+ Into the Second, and thts. read not his Articles ; That yet the Fir 
Benefice voids not by Ceſſion, becauſe the Second is not taken. 
(3) Notwithſtanding , ic cannot be. denied, but that where a 

() Dy.on Ste, man having a Benefice with Cure of Souls; above the value of 

13 Eliz. the Eight pounds per Ann. doth take another with Cure, andis there- 

laſt Caſe to Admitted, Inſtitured and Induced, the Firſt Benefice (with- 

out Difpenation)) becomes void; as in the Caſe of the King a. 

_ arr gainſt George Lord Archbiſhop of Canterbury: In which Co it 
Hob. Rep. was held, That the Church was abſolutely void in fatio & jure 
by taking of a Second Benefice, and that by the expreſs words of 

the Statute' of 21 H. 8. So that by the Acceptance of a Sccond 

Benefice the Church is void fato.&+ jure, quoad the Patron and 

(z) Trin. 4. All others. (z) Sed Q. whether void as to an Uſurper ; for in 

Car. Rot. 441. ſome. caſes a Benefice may be void as to fome perſons, and not 

the og # _ void as to others : Asin the Caſe of Simony , whereby as well as 
He, nt? by Ceſion a Church becomes void ; yet in that Caſe.althoughi be 

The. Pry. void to all men quorum intereſt, to the King and his Incumbent, 

Cro. Rep. and all that claim under him, and to the Pariſhioners, to the Or- 

dinary, and to the like, yet (according to Sir Hen. Hobart Chief 
Juſtice) it is not void to an Uſurper ; for a man without Right 
cannot Preſent unto it as unto a Church void, nor the Ordinary fo 
diſcharge himſelf, if he receive the Clerk of an Uſurper ; for he 
isnone of them quorum. intereſt. . Poſch. Le Jos Rot. 1026. 
ek of: Winteons againſt the | Biſhop of YVVmcheſter and Rich. 
Pulletton, Hob. Rep. fy 
. (13)If.jhe We Avoidance be granted to three perſons, and 
after, the Church become void, and then 'T'wo of the Three Pre- 
ſent, the-Tird Grantee, being a Clerk; in this Caſe the Preſen- 
tation is good , and the Biſhop may not. refuſe him, inaſmuch as 
all Three were .Jaynt-renants thereof by the Grant,and only Two 
of them joyu. in the Preſentment, for that. the Third perſon cannot 
-.*: + Preſent himf4f ; but,zt only. one. of theſe "Three Grantees Pre- 

(s)D.13, 14.” ſent the Third, the Biſhop hath power to refuſe him (@). And if 

Eliz. 304. 54- an Incumbent having the Advowſon, do Deviſe the Next Armoid- 

= —ocnhogy ance, it ſeems it is good. Trin. 13 fac-B. R. Harris ver/. Auſten 
nas AA 

mY (14) In Hollands Caſe it was Reſolved, That before the Sta- 

' tute of 21 H. 8.c. 13. if he which had a Benefice with Cure , ac- 

cept another with Cure, the Firſt was void; but this was no 4- 

voidance by the Common Law, but by Conſtitution of the Pope, 

of which the Patron might take Notice if he would, and Preſent, 

without Deprivation: But becauſe the Avoidance accrued by the 
Eccleſiaſtical Law, ng Lapſe incured without Notice, as upon a 

Deprivation or Refignation; ſo that the Church was void w 

the 
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the Benefic of.cthe Patron, not for, his diſadvantage :. But now if 
the Firlt Benefice be of the value of Eight, pounds per. cnwum, the 
Patron at his peril ought to Preſent, for to an; Avoidance by Par. 
liament every one is party; but it.not -of Eighe pounds, it is 
void by the Eccleſiaſtical Law, of which he not take Notice 
(6). a (5) Co. 4. thL 
(15:) In a Quare _—_ The: defendant ſaid A. was ſeized !9n4r Cale. 

of the Advowlon of the. Church-of D. and by Deed 29 Fac. 39 9 
grantedto F.S. the Next Avoidance, and that 7.S, died, and made 

his Executor, who Preſented the Plaintiff to the Church being | 

void, Upon New conce/jit ut was found, That 4. grantedrto F. $, 

durante vita ipſius Þ. S- —_ & proxtimam Advecationen, and 

that he died betore the Church became void. Whether this was an 

abſolute Grant of the Next Awve:dance,as is pretended, was the Que 

tion. And Reſolved, it was not ; but it is limited to-him ta.Pre» 

ſent to the Advowſon if it becomes void during his life, and not that 

otherwiſe it ſhould go to his Executors ; and therefore it was Ad- 


judged againſt the Defendant (c). (c) Trinz 14. 
(16). The Incumbent of a Church purchaſed the Advowſon _ B. wo 
ann 


thereof in Fee, and deviſed that his Executor ſhould Preſent after he By 
his deceaſe, and deviſed the Inheritance to another in Fee. It was Briftol an - 


ance , is void in Law. Stephens and Clark's Caſe More's Reports. (4) Pynchin 
(17.) Ina Quare Impedit the Caſe was, The Corporation of B, 929 Dr. Herris, 

being ſeized of an Advowſon, granted the Next Avordence to FS. Cro.pes. 2. 

and afterwards granted _ oximam Advocationem to the 

Earl of B. who granted irto the Plaintiff : The Church became 

void, F. $. Preſented his Clerk, who was Induted, and then the 

Church became void again. It was Reſolved, that the Second grant 

was void, ſo as the Plaintiff had no Title, for when he had granted 

primam & proximam Advocationem to oneghe had not Authority to 

grant it after to another; but if the Firſt Grant had been loſt,ſo as ir 

could not have been pleaded, there perhaps the Second Grant had 


been good (e ). —_ 
ec HTM 


(18.) In a Quare Impedit the Caſe was, H. being Incumbent of and the B. os 
a Church, was Created a Biſhopin Jreland,and the = Preſented £'*0/ns Cate. 
the Defendant. It was the Opinion cf the Juſtices, 'T hat this Cre- RT 
ating of the Incumbent a Biſhop in Ireland was a good cauſe of 4+ 


voidance, and that the Queen ſhould haveit by her Prerogative: But 
it 
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Cf) Mich- 42. if che Queen-doth-not take the benefirof the Firſt Avoidance, but 


R$ Ref. fulfers's Stranger/to"Preſent, and'the Preſenree dies, ſhe may not 
ſet and Geel; Þ8ve Prerogative to-Preſent'to the Second Avoidance (f ).. 
Caſe. (t9.) The Next Avoidance ofa Church was granted to A. and 
ge A B. A. releaſes to B; and after RESI __ e _ : was Ad- 
g judged in this Caſe, that B. may Preſent,and upon Diſturbance have 
the Bilkapof Oar Bapada in his own Name (g). Orthus: The Next 4woi- 
Cro. par. 11 4dance Was granted to 'T'wo, the one Releaſed to the other, who 
(b) Lewis and brought a- Bare Impedir in his own Name ; and it was adjudged 
Benet's Caſe. rijaintainable, uſe it was before the Church was void (b). 
More's Rep. 5 24) A. ſeized of the Mannor of D. to which an Advowſon was 
—_— granted the Next Avoidance to B. and D. & corum 
Es, tuilibet conjunttim & divifim Hered. Executor. & Aſſignatis ſuis. 
(i) Sir 549) Phe Chiirch: void, B. Preſents D. to the Church: Adjudged, that 
= " the Preſentmibnt of him'was good, though he were one of the 
More's Rep. Grantees (+).-. Pa 


CH AP. XXVI. 
Of Pluralities. 


I. Pluralities condemned by the Council of Lateran ; yet diſpenc'd 
with by Kings and Popes, 

2. What in By matter the Pope anciently exerciſed by way of 
Uſurpation, the. King may now do de jure; The Afrevce be- 
tween them and the manner bow. 

3- What Parſons are. qualified for granting or receiving Plurali- 
ries, 

4. Several Laws relating to Pluralities, D;ſpenſations, and Qua- 
lifications. 

5. How the $|. annual value of a Benefice ſhall be underſtood, 
whether as m the Kings Books, or according to the true value 
of the Benefice. 

6. The Lord Hobart's Opinion touching the Statute of 21 H, 8. 
relating to Pluralities. 

7. VVhat the Pope's Power in England was before the makin 
of the ſaidStatute; And whether the taking of a Biſhopric 
1 Ireland by a Dean in England , makes tbe Deanry woid 
by Ceſſion. 

8. The Chaplains of Perſons of Honour, having droers Benefices, 
ſhall retain them for their Lives, though they be diſcharged 
of their Service. 

9. Whether the EccleſiaFtical Court may take cognizance of Ple- 
narty or Voidance , after Induftion ;, and whether the cogni- 
Zance of Ceſſion or no Ceſſion, belongs to the Temporal or Spiri- 
tual Court. 

10. Difference between Voidance by A of Parliament, and 
Voidance byt be Eccleſiattical Law. 

I A Probabition granted upow Sequeftration of a Benefice by 
tbe Biſhop. 

12, To Pub Pargraph aforeſaid Adjudged and determined. 

13. How the Voidance in caſe of Three Benefices in one perſon. 

14. Benefice not void, if the King Licenſe the Incumbent 10 be 
an Incumbent and a Biſhop. 

15. How the taking of a Second Benefice is a Voidance of the 
Fir | 


16, ether ſo, in Caſe of a Chaplain of the King. 
Ccc 17, VVhether 


. 


Of Pluralities. 


(4) An. 1215- 


(6b) Concil. 
Later. To. 4. 
221. Cap. 29. 
24 E. 3. 33- 
29 E. 3. 44- 
F. N, B. 34. L. 
Co. 4+ Par. 75 


—_— Y 


17. Whether ſo, im caſe of a $i modo or Modo fit, by way of 
Limitation in the Diſpenſation. 

18. Whether the Word Diſpenfamys be necefary in the Letters of 
Difpenſation for a _ | oe 

19. The King Retainer of a Chaplain by Word only qualifies 
him for a Plurality 2withjnthe Statute of 21 H.8. 

20. Whether a Third Chaplain retained by a Counteſs Widow, 
is qualified to purchaſe a Diſpenſation for Plurality, 


21. Inreference to Plurality, whether regardis to be had to the 
walue mentioned in the Statute of 2.5 H.8. or to the true value 
of the Benefice. | | 

22. Whether Admiſſion and Inſtitution makes the Firſt Benefice 
void without Induttion. | 

23- VVhether before the Statute of 2.5 H, 8. the Pope might here 
grant Diſpenſation for Pluralities, 

2-4. VVhether the: Retainer of a Chaplain may be good and ſuf- 
ficient without @ Patent. 


25. In what caſe a Diſpenſation for Plurality may. come ro0 late, 
Though before Indutt1on. bi 

' 26. Three Reſolutions of Law to reference in. Avoidance by rea- 
ſon of Plurality. | 


word, is where one and the ſameperſan is poſſeſied of 

Two or more Eccleſiaſtical Benefices with the Cure 

of Souls, ſimul &- ſemel. It was long ſince condemned by the gener- 
al Council of Lateran, (a) whereby it was Ordained, That, what- 
ever Eccleſiſtical perſon, having ene Benefice with. Cyre of: Souls, 
doth rake another ſuch, ſhall ipſo jure be deprived of the former ; 
and. if he conteſt for the retaining thereof, ſhall loſe both, (þ). Not- 
withſtanding which Caxon,it was heretofore uſual with the Pope to 
uſurp a power of Diſpenſation in this matter, the which de jure was 
anciently practiced by Kings, as Supream, and as the Original Do- 
nors of Benehices and Eccleſiaſtical Dignities; witneſs Edrmand that 
Monk of Bwry,, who. by-virtue of fuch Diſpenfations, held ſeyeral 
Eccleſiaſtical Benefices at one and the fame time.: The ſaid Canon 
(as to the ſubſtance thereof, relating to Pluralities)-is now Con- 
firmed by the Statute of 21 H. 8. 13. which limits the former 
Benefice with Cure of Souls to the yearly value of Eight. pounds 
or upwards, and the time of Avoidance thereof to be immediate- 
ly after poſleſſion,, by InduQion ingo. the other. with Cure of Son's; 
- with 


(1). P Lurality,according to the Common accepration of the 


Of Plaralities. 


with power of Pretentation de novo granted to-the Patron of the 
former Benefice, and all benefit of the ſame to the Preſentee , as 
Af the Incumbent had died or reſigned. Quare whether the ſaid 
yearly value of Eight pounds or aboye, ought to be computed ac- 
cording to the valuation in the Kings Books, as returned into the 
Exchequer, and now uſed in the Firſt-Fruits Office, or according 
to the juſt and true value of the Benefice. (c) Q. likewiſe, Whe- 
ther a Parſon of a Church Impropriate, with a Vicar perpetually 


Diſpenfation; be a PluraliFt within the Canon and Statuteaforeſaid? 
The Negative is ſuppoſed to give the beſt Solution to the Queſti- 


on (4d). "2: | (d) Vid. Parſ. 
(2.) The fame power of granting Faculties, Pluralities, Com- Eaw cap. 21. 


mendams, &c. which anciently the Pope exerciſed in this Realm 
by Ufurpation, is by the Statute of 21 H.S. cap. 13. and 1 Eliz. 
transferr*d unto and veſted in the Crown &de jure ; allo from and 

under the King, in the Archbiſhop of Canterbury and his Com- 

miffaries by Authority derived from the Crown : 'The Pope an- 

ciently granted to Biſhops after Conſecration, Diſpenſations Reci- 

ere & obtinere Beneficium cam cura animarum, to hold the fame 

in Commendam, the which he did in this Realm by Ufurpation. 
and which the Crown may now do de jure ; for the fame power 
(as aforeſaid) which the Pope had, is by the Atts of Parliament in 
25 H.$. & 1Eliz. in the King de / wn Bur there's a yery mate- 
rial difference between the Diſpenſations anciently here granted 
by the Popes, and thoſe at this day by the King and-Archbiſhop, 
Confirmed by the Kings Letters Patents, which are not good 0- 
therwiſe than to ſuch as are Compleat Incumbents at the time of 
granting thereof, whereas it was ſometimes otherwiſe with the 
other ; whence it is obſervable, that in Digbie's Caſe the Niſpen- 
fation came too late : A. is Inſtitured and Inductedinto a Benefice 
with Cure, value Eight pounds per annum. Afterwards the King 
preſenting him to another with Cure, he is Admitted and Inſti- 
tuted: Afterwards the Archbiſhop of Canterbury grants him Letters 
of Diſpenſation to hold T'wo Benefices ; the King Confirms the 
ſame : Afterwards he is Indufted into the Second: Benefice. In 

this caſe the Diſpenſation comes too late, becauſe by the Inſtitution 
into the Second Benefice the Firſt Benefice was void by the Star. 


of 21 H. 8.(e). © ( 
7 


C3.) The Acceptance of a Second Benefice, with a Diſpenſati- 


on, comes net under the notion of prohibited Pluralities, in cafe Digbir's Cale. 


the Firſt were under the annual value of Eight pounds, or {ine 
* curg. And what perſons, are qualified-cither for the granting or 
receiving Pluralities, appears by the Stat of 21 FH. 8.c.1 3. In which 

Cccuy there 


(c) Dyer ZJ2, 
. F . - . P- 29. 
endowed, accepting of a Preſentation unto the Vicarage without Cro. Eliz. 253. 


OC eee etl ea 


—— 
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there is not any limitation of Number of Chaplains to be retained 


* by the King, Queen,and'Prince, and other the King's Children ; 
for which reaſon they may retain as many Chaplains as they pleaſe, 
and each of them qualihable by a Diſpenſation for Plarality : Bur 
if either of the Kings Chaplains be Sworn of his Majeſties moſt 
Honourable Privy Council, ſuch may purchaſe a Diſpenfation to 
hold Three Benefices with Cure of Souls. "The Perſons ſpecially 
qualified by Difpenfation for Plurglities, are either (1) Such as 
are retained as Chaplains ro Perſons of Honour ; Or (2) Such as 
are qualified thereto in reſpeCt of their Birth: Or (3) Such as are 
dignified with ſome certain Degrees in either of the Univerſities of 


In the Parſons Counſellor,par.1 chap. 4- 


Chaplains. 
Archbiſhop —— — — 
Duke I —— 6 
Marqueſs > emwann wenn — 5 
Farl —_— — C— wo 
Biſhop Im —— 
Viſcount r—rm——_  — 
Lord Chancellor — 
Knight of the Garter — 3 
Baron — — _ _— 
Ducheſs, 
Marchioneſs, * Widows, Pw onſd Fg 
Countels, cach . © 
Baroneſs, | 10% 366 
Treaſurer, Lot the Kings Houſe, >— 4 
Coatroller, each 
Kings Secretary 


— 
Stat, 21. H. 8. cap. 13. 
Kings Almer, - k 
Clerk of the Cloſer, pb each | Pio w—__ 
Maſter of the Rolls, | MY 
Chief Juſtice B. R. * ——— 
YY arden of the- Cinque Ports 


m—_ 


this Kingdom. In reference to the firſt 
of theſe , every Archbiſhop and Duke 
may have Six Chaplains; Marqueſand 
Earl; Five; every Viſcount and other 
Biſhop, Four ; Lord Chancellor, Three; 
Knight of the Garter, Three; Baran 
Three ; Ducheſs, Marchioneſs, Counteſ, 


and Baroneſs (being Widows) Two ; 


Treaſurer and Controller of the Kings 
Houſe, T'wo ; the Kings Secretary and 
Dean of his Chappel, the Kings Almo- 
mer and Maſter of the Rolls, Two; the 
Chief” 7 uſt ices of the Kings Bench, and 
VVarden of the Cinque Ports, One. 
In reference to the Second qualification, 
viz. By Birth, the Bruthers and Sons of 
all Temporal Lords, and of Knights, 
born in. Wedlock, may purcha'e Dif- 
penſations to hold two Parlonages, &c. 
with Cure of Soul. In referenceto 
the Third, all Dogors and Bachelors of 
Divinity , De&ors and Bachellers of 
Law, Pretented to :ny of theſe De- 


grees, not by Grace only, bur by any of the Univerſr ics of this 
Realm, may purchaſe and: hold as aforeſaid. Vid, Starutre 21 H. 8. 


cap.1 


3 
(4) Although by the Letter of which Act the Fiſt Living is 


nor void until Induction into the Second, the words being | If rhe 
party beinHtituted and Indutled in poſſeſſicnof the Second. Living , 
that then the fir Ft ſhall be woid: ] yet roavoid the great inconveniency 
Par. 1. chap: 4 (as Sir Simon Degge obſerves in his Parſons Councellor) that other- 
Co. 4. 79. b. wiſe would enſue, it has been held, Thar the Firſt Living is void 


Kab. 166. 


upon the bare Inſtjcurion intothe Second, and fo it ſhuuld ſcem. tne 


Law 


—— P; mmm 
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Law was before the making of this At, where the party had no 

Diſpenſation. The ſufficiency of qualification for Plural relates 

as well to the Diſpenfation as to the Parſon; for if the Diſperifation 

after its being had from the Maſter of the Faculties, be not con- 

firmed under the Great Seal of England, other qualifications will 

not ſuffice. Nor are the ſupernumerary Chaplains of any perſon of 

Honour, retained by him above the Number allowed by the Sta- 

tute, qualified for Plurality. C0.4-90. B. verſus the Biſhop of Glou- 

ceſter and Saveacre. Andrews. More, 561. The death, attainder, 

degradation or diſplacing of a Chaplains Lord, or his diſcharging 

his Chaplain, unqualifies him for a Plurality of incompatible Li- ,, 

vings ; (4) otherwiſe of the Chaplaia of a Ducheſs Marchionels, "WOO 

Counteſs, or Baroneſs in caſe of After-marriage. (&) A double (4) 14, ,. 113. 

Capacity in one and the ſame perſon of Honour to qualifle his 

Chaplains, doth but capacitate him to qualifie his number of Chap- 

lains only according to his qualification. (Z/) A Perſon of Ho- {1) bid. 

nour having retained his full Number of Chaplains, and diſcharg- 

ing them akcer their preferment, may nor daring their Lives qualitie 

others (m). (m) Co.4.90. & 
(5.) The Queſtion was formerly put, Whether the 8/. yearly 

value, mentioned in the Statute of 21 H.S$. c.1 3. ſhall be underſtood 

according to the taxed value in the Kings Books, or according to 

the very true value of the Benefice? Mr. Hughes in his Parſons Law 

reports a Caſe in King Fame's time, wherein this queſtion was de- 

bared pro©&* cen, the Judges equally divided, the Caſe for difficulty 

and variance of Opinion adjourned, and afterwards (as he there 

"ſpeaks de auditu) by order of the King compounded. (») In that (») Pac. 8. Jac. 

Caſe Two Preſidents it ſeems were ſhewed in proof of that Opini- C. B. the &-mg 

on, which inclined to have it taken according to the very value of **d the Biſhop 

the Benefice ; (0) notwithſtanding when the ſame point came again p- Oo _ | 

. , . . . ante! ge Cate: 

ſeveral years after into queſtion, the Court then ſeemed to incline y;q Hug he's 

againſt the Opinion, which was for the very value of the Benefice: pyſ. Law, cap. 

But (/ays he) the Caſe was not then reſolved or adjuiged, bur re- 18. 

maineth a Queſtion undetermincd. (p) Quere the Law. Foſter © mY G = 

and VVz2lmjly Juſtices held the value ſhould be taken according to ny yon , 

the Taxed value, as in the Book of Firlt-Fruirs: but V/arbartonand ,, x1. r. 

' *Ccke Chicf Jiſtice, Contra. It hath been reſolved in HUand's Cilc, ror. 564. Reud 

and likewiſe-in Digby's Caſe, Kep. 4. and often before fince the and Triker's 

Council of Lateran, An. Do. 1215. That if a man have a Bencfice pany par. 

with Cure, whatever the value be, and is Admitted and Inft:iturcd bu wha Prſ 

into another Benefice with Cure, of what value tuever, having no 7, ubi ſopr. 

Qualification or Di penſatizn, the Firſt Benehice is ip/o facto lo void, Und.r Pepe Itvr 

that the Patron may preſent another -to it, if he will. But it the 59ceer. 3- 

Pairon will not Pretent, then if under the value, no Lapſe ſhall 

INTUT 
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incur until Deprizvation of the firſt Benefice, and Norice. Bur if 
of the value of eight pewnd;, or above, the Patron at-his Peril muſt 
(4) Shute-verl. Preſent within Six months by the Statute of 21 H.8$. (q). And 
Higden. in that Caſe of Digby it was adjudged. Thar when a- man hath a 
; _— Ps | Benefice wich Cure above Eight pounds, and afterwards takethano- 
pa. f 200.b, ther with Cure, and is Preſented and Inſtitured , and before In- 
p. 236. vide | duction procures the Letters of Diſpenſation , that this Diſpenfati- 
Moor's Rep. 6n comes too late. For by the Inſtiturion Eccleſia plena & conſulta 
Cal. => 3d exiſtit againſt all perſons except the King; for every ReCtory conſiſt- 
-cund. eiie-t-  eth upon Spiritualty and T'emporalty. And as to the Spiritualty 
Vit. Cura animarum, he is compleat Parſon by the Inſtitution; for 
when the Biſhop upon Examination' had, admitteth him able, then 
he doth Inſtitute him, and faith Inftiruo te ad tale Beneficium, & 
habere curam animarum of ſuch a Pariſh, & accipe curam tuam, 
&c. Vide 33, H.6.13. But touching the Temporalties, as the 
Glebe-Lands, &c. he hath no Freehold in them until Induction: for 
by the General Council of” Lateran, Anno. Dom. 1215. it appear- 
eth, That by the acceptance of two Benefices the firſt is void, 
Aperto jure, for upon this Council are the Books of the Common 
Law in this Caſe founded. And it was in this Caſe reſolved, That 
this was an Acceptance of a Benefice cum Cura within the Statute 
= H. 8. Inſtitution is an Acceptance by the Common Law 
3 
Ot P'S- "A man wasPreſented to a Church with a Vicarage endowed, 
41 Eliz.f. 78, the Parſon accepted of a Preſentaticn to the Vicarage without diſ- 
penfation: Whether this were a Plurality by the Canon Law, and 
by the Statute of 21 H. $. was the Queſtion. Hobart Chicf Fi . 
Itice was of Opinion, That notwithſtanding they were ſeveral Ad- 
vowſons, and ſeveral Quare Impedits might be brought of them, 
and ſeveral Aﬀtions maintained for their ſeveral Pofſſethons, yer 
the Preſentment of one man to the” Parſonage and Vicarage was 
no Piurality, becauſe the Parſonage and Vicarage are but one 
Cure : And there is a Proviſlo in the Statute, That no Parſon- 
age thar hath a Vicar endowed, ſhall be taken by the Name of 
a Benefice with Cure within the Statute, as to make it a Plurality 


(s) Mich. 22. 
they and (6.) The Lord Hobart in Colt and Glower's Caſe againſt the BY 


the Biſhop of ſhop of Coventry and Lichfield is clear of Opinion ; That Biſhop- 
Exeterand ricks are not within the Law under the word f Benefices in the Sta- 
Manwarinz's tute of 21 H. 8. cap. 13. $9 that if a Parſon take a Biſhoprick, it 
Calc. Cro. \voids nor the Benefice by force of this Law, but by the ancient 
Common Law, as it is holden 1 1 H. 4. 60. But withal he holds it 
as clear, Thar if a Biſhop have or take rwo Benefices, Parſonages, 
or Vicarages, with Cure, either by retainer, or otherwiſe de — 
ic 
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he is direQtly. as-tothoſe Benefices within the Law; for he is to all — 


purpoſes for thoſe not a Biſhop (whether it be in his own Dioceſs 

or not.) but a Parſon or Vicar; and by that Name muſt ſue and be 

;ued, and. Preſcribe and Claim. For if any perſon, having one 

Benefice with Cure, &c. take another, &c- wholvever will hold 

two Benefices, nuſt have ſuch a Qualification, and fuch a Diſpen- 

ſation, as the Law 2.1 H. 8. requires: Whereupon the Lord Ho- 

bart in the aforeſaid Cale is clear of Opinion, Thatif a man be qua- 

liked Chaplain to any Subject, and then be made a Biſhop, his 

Qualification is void,fo as he cannot take T wo Benefices de nowo af- 

ter by force of that Qualification: But if he had lawfully two Be- 

nefices before his Biſhoprick, he may by diſpenſation - Retainer 

(bcfides his former diſpenſation, to rake two Benefices ) hold 

them with his Biſhoprick. And if a man, being the Kings Chap- 

Jain, take a Biſhoprick, he holds that he ceaſeth to be the Kings 

Chaplain ; and Biihops are not in_ that reſpe&t Chaplains tothe 

King, within the meaning cf the Statute : So that the Clauſe of 

the Statute that gives the'King power to give as many Benefices as 

he” will of his own. gift to. his Chaplain, will not ſerve them. (q) , ) Mig 

In this Caſe of. Colr, &c. againſt the Biſhop of, ec. he is of Opis jc. Roe a6, 

nion, "That if a man have a Benefice with Cure worth above 8 /. Colt and Gle-. 

he cannot without Qualification and Diſpenſation procure another wer verſ. Bi. 

with Cure, to be united to it after, though they make but one Re- {9p of Coven. 

nefice; for this Cautel of Union is provided for by Name :- But of -/< qa 

Unions before, he is of another Opinion; Caſe Cole , Hob, 

Rep. 

Is YIn ancient times the Pope uſed to grant Diſpenſations of 

the Canons in this Real:a, and ſo might the King have done. The 

firſt Statute that reſtrain'd the power of the Pope was that of 21 

H. 8. of Pluralities : That the Church ſhall be void notwithſtand- 

ing any Grant of the Pope: Alſo the power of the Pope wastaken 

away by the Statute of 25 FH. 8. Before that of the 21 H. 8. the 

Pope might have diſpenſed with a man to have 20 Benefices ; and 

ſo mighttheKing. The 2.1 . $8. was the firſt Statute, or Law, 

which gave allowance for Fluralities; afterwards by the 2.8 H. 8. 

the power of the Pope was given to the King : But as it was ſaid 

and agreed in the Caſe of Evans and Aſcowgh, that was not by way 

of Introduttion, but Cumulative and by way of Expolition. And: 

by that Statute the Archbiſhop of Canrerbary had in this matter a 

concurrent power with the King, and Diſpenſation granted by the ,,, 1-1 

King, or by the Archb'ſhop, is good. (7) Alſo in the faid Cale jac. B. R. ror: 

it was agreed by all the Juſtices, That if a Parſon or Dean in Eng- 1164. Evans 

land do take a Biſhoprick in Ireland, it makes the. firſt Church vel. A'ceugs 

void by Cetlion; becauſe Irclarnd-is a Subordinate Realm to Eng- **'* Rep? 
J <£1100-; g 


land. 
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land, and governed by the ſame Law : For it was there agreed by 
all as well by the Juſtices as thoſe of the Bar, That if a Parſen or 
Dean in England take a Biſhoprick in England, the firſt Church is 
void by Ceſſion. Juſtice b;tlock gave this reaſon for it, Becauſe 
there 1s but one Canon Law per totam Ecclefiam ; and therefore 
wherever the Authority of the Pope extended it ſelf, beir in one or 
divers Realms, the takmg of a Biſhoprick madethe Deanry or Par- 
ſonage void. Nemo poteſt habere duas Militias,nec duas Dignitates; 
& eſt ANN quod unus homo poteſt eſſe in duobus locts wno tem- 
pore. And 5 R.2. F. Tryal 54. the whole Spiritual Court is but one 
Court ; which Book is very remarkable to that purpoſe. "That the 
Canon Law is but one Law: Whch reaſon was alſo given by Ju- 
ſtice Doderidge in the ſame Caſe, and upon the ſame point, who 
ſaid, That the Law of the Church of England is not the Pope's 
Law, but thar all of it is extracted out of Ancient Canons, as well 
General as National. Another Reaſon which he then gave was, Be- 
cauſe Ireland is a ſubordinate Realm, and governed by the ſame 
Law : Becauſe although before the time of H,. 2. they were ſeveral 
Kingdoms or Realms, yet the Laws of England were there Pro- 
claimed by King Fob, and is ſubjet to the Lawsof England. And 
if the King, havinga Title to Preſent toa Churchin Ireland, con- 
firm it tro the Incumbent under the Great Seal of England, it is 
| 700d, 45 E. 2. 70. (e). 

(1 hia-£234.Þ ( Fj Saver Ca* it was adjudged in the Common Pleas, 
Thar if a Baron, or others mentioned in the Statute of 21 H. 8. 
rake divers Chaplains which have many Benehices, and after they 
diſcharge their Chaplains from their Service, they ſhall retain their 
Benefices during their Lives, and if the Baron takes others to be 
his Chaplains, they cannot take many Benefices during the Lives 
of the others, which are Beneficed and diſcharged of their Servi- 
ces; for if the Law were otherwiſe, the Lords might make any 
capable of holding Benefices by admiring them to be their Chap- 

(t) Sawvacre's lains (7). 

Caſe. Owen's (9.) T: prayed a Prohibition to the Arches ; the Caſe was this, 

Rep. . One had a Recovery ina Quare Impedit, and he had a Writ to the 

Biſhop againſt 7. upon which A. his Clerk was admitted, &c. and 

after the Recovery died, and T. luppoling his Heir to be in the 

Ward of the King, and that the faid A. took another Benefice 

without ſufficient Qualification, by which the Church was void by 

Ceſhon, and he attained a Preſentation of the King, and he was 

Admitted, &c. by the Lord Keeper, being within the Dioceſs of 

Lincoln, and A. ſued him in the Eccleſiaſtical Court, and T. pray- 

ed a Prohibition, and it was granted per totam Curiam ; for with- 


out queſtion there ought nothing to be queſtioned in the a" 
ſic 


MC 


cal Court after the Induction of the party : And whether it is « 

Ceſffion or not, doth ly belong to the Common Law: And 

Tones cited a Judgment in William's Caſe according. Note, that by 

the Conſtitution of Orhoand Orhobon, That Inſtitution and Inductrs 

on is voidable in the Eccleſiaſtical Court, if no Prohibition be 

prayed ( u). . (u) Theruton's 
(10.) In the Caſe of the King againſt the Archbiſhop of Cantey- Calc. 

bary and Thomas Pruſt Clerkin a Quare Impedit,was vouched Hol. "> Rep 

land's Caſe in Cok. 4.1. 51. to ſhew that there is a difference be- 

tween voidance by Act of Parliament, and Voidance by the Eccle- 

fiaſtical Law : For before the Statute by the taking of the ſecond 

Benefice, the firſt Church was void; but not fo that the Lapſe in- 

curred upon it. And as for Pluralities, the words of the Statute 

are, That it ſhall be void, as if he were naturally dead; and there- 

fore if a man takes a ſecond Benefice and dies, Iſſue ought to be 

taken , whether the firſt vacavir per mortem; And it is found, 

That Not : For it was void before the death of the Incumbent 

w). (w) The Kin 
(1 1.) P. was Collated, Inſtituted, and InduQted by the Biſhop ag.5u7 the s 

of Exeter, Patron Dr. Hall; the Biſhop Collates another, pretend- Archbiſhop 

ing that the firſt Incumbent had taken a ſecond Benehice, whereup- of Canterbury 

on the firſt was void; and revers the firſt Incumbent had a Diſpen- #24 Prof. 

fation : And notwithſtanding thar, the Biſhop Sequeſters the Be- <2 Rep. 

nefice : and upon diſcovery thereof to the Court, a Prohibition 

was granted (x). (x) Pinſon's 
(12.) In Bene's Caſe againſt Tricket, the point was, Whether ca in 1.4. 

the value of theChurch for Plurality by 2 1 H.8.ſhall be ezght pownds l:3's Rep. 

according to the book of Rates and- Valuation in the Firſt-fruits 

Office, or according to the very value of the Church per Annum. 

Atkinſon, That according to the value of the King's Books : For 

the Parliament never thought that any man could live upon fo 

little as eight pounds-per Annum, which is not ſix pencea day. Note, 

38 E. 3, 4 and Dyer 237. but by the Courr, That it ſhall be ac- 

cording to the very value of the Church in yearly value in the 

Statute of 21 H. 8. And by Gaway and Fenner, to whom agreed 

Yelwerton, That the cight pound ſhall be accounted according to FTuy 

the very value of the Church per Annum ( y). = ae 
(13.) In a Quare Impedit it was doubred, If A. having two Be- z.,, veg 

nefices with the Cure by Diſpenfation, and then take a third Be- Trickers. 

nefice with Cure, If now both the firſt Bencfices, or the firſt of *3's Rep. 

them only be void. Hiercn ſaid, 'T hat it was adjudged that both of '*/? i” - i. 

them ſhould be void (z). WP 95 
(14.) If the King grant a Licence to an Incumbent to be an 1n- re Fhy 

cumbent and a Biſhop, and he afterwards be made a Biſhop, the 7c, 's Rep. 

D d d Benehce 
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wg nehce. is not: void... (a) Henry. de Blozs, Brother to King Stephen,, 
(a) 11 .4.60. wasBilhop of Wincheſter, and Abbot of. Glaſſonbury (b). . 

H.39.El. BR. (15) lt ſeems. that. at, the. Common Law, if an Incumbent had 
men bikes po taken a ſecond Benekce with Cure, neither the firſt nor the ſecond 
Cor. Reſolved, had; been. veid.- (c) But by the General Council of Lateras, held, 
(5) Liber. Suc. in the year 1215. it was ordained, That if a man took divers Be- 
ceonis 19. nefces-with Cure of Souls, the. firſt ſhquld be void, unleſs he had 
(c) Co. 4. Hol- 4 Diſpenſation from. the. Pope. (4) This Conſtitution of the faid. 


Me i General Council is ratified and confirmed in Pecham?s Conſtituci- 
W- + 4.* DO” 


by 79. ons at @ Provincial Synod held. in this Realm.- (e) Alſo if an Incum- 
(c) Linew. bent-take a Second Benefice with Cure, whereby - the firſt is void, 
110. $1. by .the Canon as to. the Patron, ſo as. he may: Preſent before any 


Deprivation, yet until Deprivation it is not void as to a Stranger z 
for if he ſues a Parjſhioner- for Tithes, the taking, of a ſecond Bene- 
fice is.not any bar tohim, Trin, I 3.; Car- B. R. per Juſtice Bark, 
which Juſtice Telverton-in his Argument in Pruſt's Caſe ſaid, Thar 
(f)Rol. Abr. it had been ſo Adjudged. (f)) And: if an Incumbent of one or 
verb. Preſent- more Benefices with Cure be conſecrated Biſhop, all his Benefices- 
_ — are .ipſo fatto void ; upon which: Voigdance the King, and not the 
Ny Ie Patron, is to Preſent to the Benehces ſo void by Ce/jpon'; and any, 
Diſpenſation after Conſecration comes . too late to - prevent the 
Voidance; for the Pope could formerly, and the Archbiſhop now, 
ig) Eder vert, 90 ſufficiently Diſpenſe for a Plurality by the Statute of 25 H. 83, 
the Biſhop of (&)- T'Þe chief Textof the Canon Law againſt, Pjuralitiesſcemgto 
Oxford, in be that of the Decretal de Prabend. & Dign.c. de.mu/ta, where it 
Vavgh, Rep. is ſaid, 'I hat #n Concilio Lateranenſi probibitum, ut nuiys diverſas 
 Dignitates Eccleſiaſticas, wel plures Eccleſias Parochiales, reciperet 
contra Santtorum Canonum Inſtituta, &c. Er preſents decretsſtatuir 
mus, ut quicungque receperit aliqued Bene ficiuns curam bapens anima-» 
rum annexam, i prius tale, Beneficium babebaty/ut 4p/o june privvatus: 
& [i forte illud retinera contenderit, etiam alio {polietury fo. Cons 
ſonant to which is that-in- Decres. Cauſ. 21. 9-1. Indungns Eccl;- 

ſits. Clericus conſcribi nullo modo, poteſt. 

In the Caſe of a Commendam adjudged in Ireland, the Original. 
and Inconyenience of -Diſpeniations. and. Nan. ob/tante's was well 
weighed and conſidered; where it; was laid, "That the Non obſtante. 
in Faculties and Diſpenſations. was, inyemied and. firſt uſed inthe; 

Paſch. 9- Jac. Court of Rome; for which /Aer/1l; Pat. pronounced a V2 againſt 
B.R.en 1reland the ſaid Court, for, introducing that clauſe of Non «b/t ante, "I hat 
en le Caſe d2 it was an.ill Prefident, and miſchievous ro all the Commonwealths 
Cormenda en- of Chriſtendom. For the T emporal Princes perceiving that tho 
tre kRoy & C1, Pope diſpenſed with Canons, in imitation thereof have uſed their : 
prian Hers AM. _. : 147" __ . 
& Robert Wale, PIErOgaure to Gilpente' with: their penal Laws and/Statutes, when 
Davis Rep, as before they .caulgd their Laws: ta be religiouUy ohfryes, bke the: 

af : Laws: 
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Laws of Medesand Ferſizns, which could not be diſpenced with. 
See the Caſe of penal Statutes. Co. 7. 4. fo. 36.'b. For this Reaſon 
irwasthat a Canoniſt aid, Diſpenatio eſt aff wk quod wulnerat jus 
commune. And another faith, 6h all abuſes of this kind would 
be reformed, Si duo rantum verba,viz. [Non obſtante] non impe- 
dirent. And Matth. Par.in Anno Dom. 12.46. having recited cer- 
tain Decrees made in the Council of Lions, which were beneficial 
for the Church of England, Sed omnia bac & alia (ſays he) per 
hoc repagulum | Non obſtante | infirmantur. 


(16.) In a Quare Impedit the Caſe was, Dr. Playford being 1411. : 5:6 
Chaplain of the King, accepted a Benefice of the Preſentation of a 3 Jac. C. B. 
common perſon; and he after accepred another Preſentation of the Wallep agzinft 
K'ng, without any Difpenſation, both being above the value of *be Biſhop of 


eight pounds per Amnm. The Queſtion was, Whether the firſt 
Benefice was void by the Statute of 2.1 H. 8. cap. 13. For if that 
were void by the acceptance of the ſecond Benefice without Di- 
ſpenfarion , then this remains a long time void, fo that the King 
was intituled to prefent by Lapſe, and prefented the Plaintiff. The 
Statute of 21 H. $. provides. That he whois Chaplain to an Earl, 
Biſhop, &c. may purchaſe Licence or Diſpenſation to receiveghave, 
and keep two' Benefices with Cure, provided that it ſhall be lawful 
for the King's Chaplains, to whom it ſhall pleaſe the King to give 
any Benefices 'or 'Spiritual Promotions, to what number ſoever 
it be, to accept and receive the ſame without incurring the dan- 
ger, penalty, and forfeiture in this Statute compriſed ; upon which 
the Queſtion was, Whether by this laſt Proviſo, a Chaplain of 
the King having a Benefice with Cure above the value of ejght 
pounds per Avmum, of the Preſentation of a Common perſon, 
might accept another Benehce with Cure over the value of eight 
pounds alſo of the Preſentation of the King without Diſpenſation ? 
The words of the Statute, by which the firſt Church is made void, 
are, Thar if any Patfon' having one Benefice with Cure of Souls, 
being of the yearly value of eight pounds or above, accept or take 
any other with Cure of Souls, and be Inſtitured and Inducted ins 
poſſeſſion of the fame , that then , and immediately after ſuch 
poſſeſſion had thereof, the firſt Benefice ſhall be adjudged in the 
Law to be void ; Vide Holland's Caſe, 4 Co. 75. a. This Caſe was 
not argued, but the point only opened by Doderilze, Serjeant of 
the King, for the Plaintiff. 


(17.) A. was Parſon of Af. which was a Benchce with Cure ; 


of the value of eighty pounds, and was Chaplain to the Earl of S, 


and obtained a Difpenſation to accept of another Fenehce, mods 7; _} q 
within 'Ten miles of the former, which was confirmed under the :<,.. 


Exeter and 
Murray, Cleric 
Brownl. pa. 2. 


GreatScal : He accepted of another Benefice Seventeen miles di- pac. 3. 


Dddz {tant 
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ſtant from the firſt, and was Inſtituted and InduRed, both Benefices 
b.ing within the Dioceſs of Lincoln. The Archbiſhop m his Viſ- 
'ration Inhibired the Biſhop of 1.incoln not to execute any Jurildi. 
Etiof during his Viſitation: It w:s found that the Patron had neg- 
lefted to preſent ro the firſt Benefice within the Six months ; and 
that the Biſhop of Linccln whithin the ſecond Six monthsColiated 
one to the firſt Bencfice, who was Admitted and Inducted. The 
points were, Whether (1) $; modo was a Condition in this Licence, 
and made the firſt Benehice void when he raok the Sccond ? 
(2.) Whether the Biſhops Collating, during the time of the Arch- 
biſhops Viſitation, and after his Inhibitions, was good ? Reſolved, 
That in the principal Caſe, $i modo ſhould not be taken for a Con- 
dition, and that the Benefice ſhould not be void quoad the Patron, 
as the taking of a ſecond Benefice is by the Statute of 21 #. 8. and 
then the ſecond point of the Collation by the Biſhop, in the timie of 
the Viſitation, and alſo the Inhibition, will not be material. 
Mich. 41 y (18.) Luare Impedit, pretending the Church void for Plarality; 
ley = 4 The Defendant faid he was Chaplain to the Lord A. and pleaded 
Paxe's Caſe, © Diſpenſation from the Archbiſhopof Canterbury,and Confirmation 
Cro. p. i. thereof. In the Letters of Diſpen{ation the words were ( mention- 
ing the two Benefices to be of ſmall value) unimus, anneximus, & 
incorporamus, the ſecond Benefice to the firſt without the word of 
Diſpenſamus thereof : The Court held it a ſufficient Dzſpenſation ; 
for it is not of neceſſity to have the word Dsſpenſamus ; and if the 
Circumſtances prove it, it is lufficient, 
(19.) In the Caſe between Whetſtone and Hig ford, it was held, 
by the Juſtices, That if the Queen retains a Chaplain, by word on- 
ly, yet he is ſuch a perſon as may have a Plurality within the Sta- 
tute of 21 H.8. of Pluralitics, and is a perſon able to make a Leaſe. 
Andin a Quare Impedit it was Reſolved , That if there be two 
Parſons of the Church, and each of them hath the entire Cure of 
the Pariſh, and both the Benefices be of the value of eight pounds, 
Cro. Ibid; and the one dieth, and the other be preſented, it is a Plurality with- 
in the Statute of 21 H. 8. 
(20.) The Counteſs of K. being a Wilow, retained two Chap- 
Jains, and after rezained a third; the third purchaſed a Diſpenſati- 
The Queen 1 10 have two Benefices with Cure, and he was advanced accord- 
and Darcie's ingly, whereof the firſt was above the value of eight pounds : It 
Caſe. Cro. p,1, was adjud2ed in this Cafe, and afterwards athrmed in a Writ of 
Or Prurie's Error, That he was not lawfullly qualifid within the Statute of 
ING. 21 H, 8. by which the firſt Benefice, by acceptance of a ſecond, 
ee was void; and that the Title did accrue to the Queen to pre- 
fent ;. for it was Reſolved, That the Statute gives power to a 
Countcts to retain two. Chaplains and no more, and. when the St2e 
tute 


Cro. Ibid. 
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rure is executed ſhe cannot retain a third Chaplain-z and the Re- 
rainer of the third cangot diveſt the capacity of Di/penſation which 
was velted by her Retainerin the two firſt Chaplains. 

(21.) A Parſon having a Benefice of the value of eight-pounds, Mich. 43 & 44. 
took a ſecond Benefice without Diſpenſarion, being above the va- Eliz. B. R. 
lue of eight pounds: The Court took no conſideration of the Sta- —_—_— 
we of 25 H. 8. and the value there mentioned, but. regarded only ©, by * 
the true value of the Benefice. | 

(22.) For Title to an Avoidance the Statuteof 2.1 H. $.'-was Agar and the 
plca led, rouching the taking of a ſecond Benefice with Cure Ifue Biſhop of Pe- 
was upon the Induction; by which it ſeemed to, be admitred, That -— _ » 
Admitſion and Inſtitution did not makethe firſt Benefice void with- g,, 
out InduCtion, . | 

(23.) Quare: Impedit brought, the Defendant: pleaded rhe; Sta- 
tute of 21 H. 8. cap. 13. of Pluralities, that the Incumbent had 21 H: $.c. 13.. 
a Benehice with Cure of the value of eight pounds, and took ano- 
ther Benefice and was Indufted 1 Eliz.. upon which the Quzaca did 
preſent the Defendant by Lapſe :- The Plaintiff ſhewed the Proviſo 
in the Statute of 25 H.$. cap. 21. That Chaplains qualihed\might ,; yx.g 0. 21. 
purchaſe Diſpenſations and take rwo Benefices, and that 1 Ez. 
before the Parliament he purchaſed a Diſpenſation from the Pope, 
and after he took the ſecond Benefice, and died. ' The: Queſtion 
was, Whether before the Statute of 2.5 H. 8. the Pope might 
grant Diſpenſations? It was Reſolved, he could not ; for that the xj,,, .4 
King's of England had been Sovereigns within their Realms of the the Biſhop of” 
/ Spiritualties ; and the Juſtices held, that the Diſp-nſation in que- Selibury's 
ſtion was made 1 El;z. and fo out of the Statute of 25 H. 8. cap. = Moor's 
21. and that this Diſpenſation to retain a ſecond Benefice was a- * 
gainſt the Statute of 21 H. 8. cap. 1. 

(24.) The Counteſs of K. had two Chaplains by Patent, a third The Queen, 
had no Patenr of Chaplainſhip, but he was firſt Retained, and rook Biſhop of 
two Benefices by Diſpenſation : It was Adjudged, he was lawt1! _ and 
Chaplain; for the Patent is not of neceſſity, but only incaſe where \.*, _— 
he hath cauſe to ſhew it, and here he hath no cauſe to ſhew it, be- © © * 00"; 
cauſe her Retainer was good without a Patent. 

(25.) The Caſe between Robins,Gerrard, and Prince was in effe&t 
this.viz. A_man is Admitted, Inſtituted,and InduCted intoa Benehce 
with Cure of the value of eight pounds, and afterwards the King 
preſents him to the Church of D. whichis a Benefice with Cure,and 
he is Admitted and Inſtituted. This Archbiſhop grants hum Letters 
of Diſpenſation for Plurality,which Letters the King Confirms, and 
afterwards he is Inducted to the Church of D. In this Caſe it was 
Adjudged, That the Diſpenſation came too late, becauſe it came af- 
ter the Inſtitution ; for by the Inſtitution the Church is full __ 
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—al pe the King nd .as-t0 the Spiricualties, he is full 
0 potien 'the raft ſticution. {2.):Roſoboed, Thar admit the Church 


was not full -bythe [Inftirution until: Induftion, -yet the Diſpenſa- 


tion cametoo late ; 'for that the words of 'the Statute 'of 21H. $. 


of Phuralities are- ny paataye Licence to receive and keep two Bene- 
fees with Cure of $ ] and'the words of Diſpenſation in this 


Cafe, were reipere Or retmere; and becauſe by the Inſtitution the 


Church was full, he could not purchaſe Licence to receive that 


which ho had before, -and he cannot retain that whichihe cannot 
' "recewe. - 


: (26.Y Ivthe caſe ofa Prohibition it was Reſolved, Thar by the 


-Common Law'beforethe Starute of 2 1 #. 8. the firſt Beneftice was 


void without a Sentence Declarative, fo as the Patron might. pre- 


Armiger and -fentowithour-notice.:(2.) That the Statute of 21 H. 8. of Plura- 
Holland's Cafe. lities: is a general Law of which the Judges are to take notice 


Moor's Rep. 


-withourt 'pleading":of ir. (3.) That the Queen might grant Dif- 


ions as the Pope might, in caſe where:the Archbiſhop had 
not Authority by the Statute of 25 H. 8. to grant Diſpenſations, 
becauſe all the Authority- of the Pope was given'to the Crown' by 
the Statute. But yet the Stacntc, as to thoſe Diſpenſations which 
the Archbiſhop is to grant, . hath Negative words, and the Biſhop 
ſhall make the Inſtrument under his Seal. 


CHAP. XXVIL 
Of Deprivation. 


1. What vation is, and in what Court to be proneunced. 

2. The Cauſes in Law of Deprivation. 

3. In what Caſes Deprivation iplo fatto, without any Declara- 
tory Sentence thereof, may be. 

4. A Cardinal's Caſe of: Deprivation by-rea/on. of Milcreancy. 

5- The Papal] Deprivation-by reaſon of Marriage, 

6, What-the Law 15in point of Notice to. the Patron, in caſe of 
Deprivation .by reaſon of meer- Laity or Nonage. 

7. The difference of operation in Law berween Malym prohibitum 
avd Maluatin ſe; and. in whats Caſes of Deprivation Notice 
ought to be gien tothe Patron. 


8. Deprivation - by reaſon of Degradation 5 which Degradation. 


at-the Canon Law may be 1/0. ways- 
9. Cawdry's Caſe of Deprivation for Scandalous words againſt 
the Book of Common Prayer, ſenzenced by the High Commeſſion- 


ers. 

10. Deprivation-for Nox-conformity #0 the Ecoleſiaf ical Canons, 
Alps C Ul ainates.) £0 be. good. 

HI. Deprivation for not Reading. the Articles of Religiongaccord- 
ing to the Statute of 173 Eliz.. 

12. Deprivation by che-Higb Commſſieners for Drugkennels. 

13+ Tbe Church is nat m_ by the Incumbents being; Deprivable,. 
withous,Depaivation. | F 

14, For an.Incumybent to. declane bis. A ſent tothe Articles of Reli- 
gien,. ſo far.as they agree with the Word of God, is not that: 
unfrigned Aſſent which the Statute requires. 

15. A Chyrch becomes weid preſently upon nat | Reagzug the Ar-. 
ticles; | and ; there = not: any Deprivation, iz bas 
Caſe. 

16. w Caſe, wherein a, Sentence: declaraterie. for- Reſtitution 
makes a Nuthty in the Deprivation. 

17. An Appesl, from a Sentence of Deprivation, prevents the 
Churche's being void pro. tempore. 

18. Upon Deprivation for meer Laity or incapacity, the Lay- 
—_ mutt have Notice ere the . Lapſe, incurrs againſt 

Mm, 
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| 19. An Incumbent Excommunicated, and ſo obHinately reſiting 
4.9 daies, is Depriveable. 


—— 


nity or Miniſtry, upon ſufficient cauſe againſt hin 
conceived and proved;for by this he loſeth the Name 
of his firſt Dignity, and that either by a particular Sentence in the 
Eccleſiaſtical Court, or by a general Sentence by ſome poſitive or 
Starute-Law of this Realm : So that Deprivation is an Ecclefiaſtical 
Sentence Declaratory, pronounced upon due proof in the Spiritual 
Coutr, whereby an Incumbent being legally diſcharged from Offi- 
ciating in his Benefice with Cure, the Church pro rempore becomes 
void: So tharit is in effe&t the Judicial incapacitating an Eccleſia- 
ſical perſon of holding or enjoying his Parſonage, Vicarage, or 0- 
ther ſpiritual promotion or dignity, by an Act of the Eccleſiaſtical 
Law only in the Spiritual Court, grounded upon ſufficient proof 
there, of ſome AC or Defect of the Eccleſiaſtical perſon deprived. 
This.is one of the means whereby there comes an Avoidance of the 
Church, if ſuch Sentence be not upon an Appeal repealed. The 
cauſes'of this Deprivation by the Canon Law are many, whereof 
ſome only are praticable- with us in the Eccleſiaſtical Laws of this 
Realm, and they only ſuch as are conſonant to the Statutes and 

Common Law of this Kingdom. 
Vid. Doderidge (2) Allthe Cauſes of Deprivation may be reduced totheſe Three 
de Advow Heads: (1) Want of |Capatity: ' (2) Contempt. (3) Crime. But 
Co. par.5. more particularly, [t is evident, that the more uſual and more pra- 
1p s Caſt. 5;cable Cauſes of this Deprivation are ſuch as theſe, viz. a meer 
'H —_ 4 Laity or want of Holy Orders according to the Church of Eng. 
33 E. 3.2. b. Illiterature orTnability for diſcharge of thar Sacred FunCtion, Irrehi- 
Dyer 8. &. 9. gion, groſs Scandals, ſome heinous Crime, as Murther, Man-ſlaugh- 
P- 254+ ter, Perjury, Forgery, &c. Villany, Baſtardy, Schiſm, Hereſfie, Miſ- 
ka G. & creancy, Misbehet, Athciſm, Simony, * Illegal Plurakty, t Incor- 
p.1. "£4 rigibleneſs and obſtinate Diſobedience to the approved Canons of 
* 2 H. 4. 37. the Church, as alſo to the O:dinary, * Non-conformity, Refufal 
+ Allenverſ. to uſe the Book of Common Prayer, or Adminiſter the Sacraments, 
Naſb. Paſch. in the order there preſcribed; the uſe of other Rites or Ceremonies, 
Ws _ - * order, form, or celebrating the ſame, or of other open and -publick 

10. Fay}, 08. - * * . . * 

par. 1. c. 9, Prayers; the preaching or publiſhing any thing in derogation there- 
* Cro Jac. 37. of, or depraving the ſame having formerly been convifted for the 
(a) St. 1. Eliz. like offence; (a) the not Reading the Articles of Religion within 
hats pot . ,. two Months nextafter Induction, according to the Statute of 12 E- 
m—_—_ cap. 12. The norReading publickly and ſolemnly the Morning 
and Evening Prayers zppointed for the fame day,according to the 


Book of Common Prayzr, within Two months next after |nductt- 
on 


(1.) TD Eprivationis a diſcharge of the Incumbent of his Dig- 
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on the Lord's Day ; the not openly and publickly declaring'be- 
fore the Congregation there Aſſembled his unfeigned aflent and ' 
conſent (after ſuch Reading) to the uſe of all things therein con- be 
rained, or in caſe of a {awful Impediment, then the not_doing (6) 1 4 Cacl e. 
thereof within one month next after the removal of ſuch Impedi- c. 4 
ment; (6) a Convittion before the Ordinary of a wilful maintain-/ 23 El-t2: 
ing or affirming any Doctrin contrary to the 39 Articlesof Religi- —_ > _ 
on, a perkhiſtance therein without revocation ot his Error;. or FE- Drunkenneſ,, 
affirmance thereof after ſuch Revocation; (c) likewiſe Incontinency; after Admen.. 
Drunkennefs, and 4.0 days Excommunication: To all which mig hg#'9n, is cauſe of 
alſo be added Dilapidation, for it ſeems anciently to have been, a = As 
Dilapidator was a juſt cauſe' of Deprivetion, whether it were by g,, = 
deſtroying the Timber-trees, or committing waſt on the Woods of aqrermer = 
the Church-Lands, or by putting down or _—_ to go to decay verf. Freeman,” 
the Houſes or Edifces belonging ito the ſame ; (4) as appears by Browal. Rep. 
Lyfard*s Caſe, (e) asalſo in the Biſhop of Salizbury's ike. CEASE © ———_— 
Convidtion of Perjury in the Spiritual Court according tothe Ec- {pv 
clefraſtical Laws, which although (as aforefaid) it be a juſt Caule > h.s. 46. 
of Deprivation,mult yet be Ganified by the Ordinary to the Patron; 2 H. 6. 43. 
(s) ſaalſo muſt that Deprivation, which is cauſed by an Incapacity 75:97. 
of the party Inſtituted and Induted for. want of Holy Orders. (b) <1 P 72: 


20 H. 6. 36. 

{e) Co. 11, par. 40: 49. in Lyferd's Cale. '(f) Mich. 12. Jac. B.R. vid. Parſ. Law, cap. 17. Co. 
11. 98. b.9. E. 4.34. (4) 38. E. 3. 2 & 3. 5 H. 7+ 14. acc. (Þ) 13 El. Dyer 292. acc. St. 21. 
H. 8,C. 13: 

(4.) By the Statute of 21 H.8. if\an Incumbent having aBcne- 
fice with Cure of Souls, value 8 /, per ans. takeanother with Cure, 
immediately after InduQtion thereunto, the' former is void, and yoid 
without any Declaratory Sentence of Deprivation in the Eccleſiaſti- 
cal Court, in caſe the Second Benefice were taken without a Dif 
penſation; and of ſuch Avoidance the Patron is to take notice ar 
his peril. (5) And as Avoidance may be - by Plurality of Benefices (i) Mich. g. 
incompatible, without Diſpenſatioa: ſo alſo by not Subſcribing un- Car. C. B. ror. 
to, and notreading the 39 Articles (as aforeſaid) when by the Sta- ++- 7 - King 
tute of 13 Eliz.c.12. is a Deprivation ipſo fatio,asit the Incumbent of rang T 
were naturally dead; inſomuch that upon fuch Avoidance there pry@', caſe. 
need not any. Sentence Declaratory of his Deprivatzon, but the very Cro. 1. p. 258. 
pleading and proof of his not,Reading the fajd Articles, is a ſufficii acc, 
ent Bar'to;hjs claim. of Titkes, without any- mentioning at all. his (f) 3% Elk»... 
being.. depriyed' in-the Eccleſiaſtical Courr.. 1 (&) Yer Sir Simon 5. af. 

« in his Parſons Counſellor prating the Queſtion, W hat ſhall be 14juaged. vid. 
intended by the words [Deprived ipſo faito,] as whether the Church Par. Law. 
ſhall thereby immediately become void by. the Fat done, or not <- ee" 
till Conv iftion. or Sentence Neclargtory ?, modeſtly waves, his own —— Hows b 
Opinions: and- ſays it is x Qu@re made by Dyer, what; ſhall bezins peg... 5 * 

: © Cc 


rended 
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t-nded'by the words [ipſo fao Excommunicate] for ſtriking with 
( Dyer 275. a Weapon in the Church-yard, (1) albeit by the Canon Law,which 
b. p. 48. condermmns no man beforehe be heardyrequirit ur ſententia'Declar a- 
(m) Park Co. ,,4;2 (m). : | 
5t2eifhny (4-) Touching Deprivation by reaſon of Miſcreancy, the Cardi. 
nal, who by the Biſhop of Durham was Collated to aBenefice with 
Cure, is (it ſeems) the ſtanding Preſident ; in which caſe it was A- 
greed, ' that notwithſtanding the Cardinal's being deprived for his 
\ Miſcreancy in the Court of Rome, yer whether he were Miſcreant' 
| or not, ſhould be tried in England by the Biſhop'of that Dioceſs 
(#) Vid. 5. R.2+ where the Church was{®). 
Fitz Trial 54 (5.) Among the many Cauſes of Deprivation forementioned, you 
—_ ao do not find that of Marriage in the Prieſt, which was anciently pra- 
"3.1 ar" icable, as appears by whar the Lord Coke reports touching an In- 
cumbent in the time of King E4.6. who being Deprived in'Queen 
Marys daies, partly becauſe he was a Married perſon, and partly 
becauſe of his Religion, was reſtored apain in the time of 
Elizabeth. In whoſe Caſes it was Adjudged, That his Deprivati- 
on was good until it was voided by a Sentence of Repeal, where- 
by he became Incumbent again by virtue of his Firſt Preſentation 
| ; without any new Preſentation, Inſtitution, or Indudtion. (os) In 
(9, C9, + P-thoſe days it was held, 'That the Marriage of a Prieſt was a ſuth- 
<a cient cauſe to deprive him of his Benefice. Mich. 4. Ma. Dy. 133. 
(6.) In the Caſe where a meer Lay-man is Preſented, Inftitited, 
and InduCted, heis (notwithſtanding his Laity ) ſuch an Incumbent 
de fatto, that he is not Deprivable but by a Sentence in the Ecclefi- 
aſtical Court; but then the 'Ordinary is in that caſe to give Notice 
of ſuch Deprivation to the Patron; otherwiſe, in caſe the Ordinary 
for that cauſe refuſed him, when he was Preſented by the Patron. 
's) 13 Blix, (2) But where Non-age is the cauſe of vn ——_— as when one 
Dy."292. under the age of 2.3 years is Preſented, Notice is to be given, it 
| having been Adjudged, "That no Lapſe ſhall incur upon any De- 
privation ipſo fa#o without Notice, ſeeing the Statute of 1 3 Eliz 
12. ſays nothing of Preſentation; which remaining in force, the 
Patron ought = Bd Notice (9). 


Goh b. = (7) As in the Admiſſion of a Clerk to a Benefice whatever is 2 


B. of Hereford | impediment, will alſo-be a ſufficient canſe of iuation : 
and Okely's fon reference to both, 'the Law takes care to diſtinguiſh between 
Caſe. wo that which is only Malum probibitum, and that which is Malun in 
—_ _— ſe; and therefore doth-not hold the former of them, ſuch as fre- 
D ow: Arn quanting of Fayerns, unlawful Gaming, or the like, to- be a ſuffici- 
- entcauſeof a Clerks Non-admifſion to a Benefice, or of his Depri 

(r) 9 Eliz.. Vation being Admitted : (r) Otherwiſe, if -you'can affe& him with 
Dyer 254. that -which is Malum in ſe; in which eafe Notice is to _ 
atron 


——_ 
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Patron: by the Ordinary, of the Cauſe of his Refuſal or Depriva- 
tion; (s) asalſo it is in caſe 'of Deprivation for not Subſcribing (:) 12 Elix. 
or not Reading the 39 Articles of Religion according to the fore- Dyer 29 3. acc. 
faid Statute of 13 El:z. 12. which Notice ought to be certain and 
particular, a general Notice of Incapacity not ſufficing ; in which 
caſe an Intimation of ſuch particular Incapacity affixed on the 
Church-door (if the Patron be i partibus longe remetis, or may not 
eaſily be affected therewith) will anſwer the Law. Yd. 18. Eliz. 
Dyer 346. 22 Eliz.Dyer 369. & 16.Eliz. Dyer.327. & Co.par.6. 
26. Green's Caſe. 
($.) Ir is evident from the Premiſles, That a Deprivation from 
an Eccleſiaſtical Benefice will follow upon a Diſgrading or Degra- 
dation from the Eccleſiaſtical Function or Calling, for this Degrada- 
tion is the 1p a> | of a Clerk for diſcharge of that holy Fun- 
Qion, for it is the puniſhment of ſuch a Clerk, as being delivered 
to his Ordinary, cannot purge himſelf of the Offence, whereof he 
was convicted by the Jury: And it is a Privation of him from thoſe 
holy Orders of Clerkſhip which formerly he had, as Prieſthood, 
Deaconſhip, &*c. (tr). And by the Canon Law this may be done (+ $eane. Plea. 
Two ways, cither Summarily, as by Word only ; or Solemmly, as Cor. fo. 130, 
by diveſting the party degraded of thoſe Ornaments and Rites, & 138. 
which were the Enſigns of his Order or Degree. ( ) But in mat- () Vis. Seld. 
ters Criminal Princes anciently have had ſuch a tender reſpe& for Pp. a 
the Clergy, and for the credit of the whole profeſſion thereof , * * 
That if any man among them committed any thing worthy of 
death or open ſhame, he was not firſt executed or expoſed to Pub- 
lick diſgrace, until he had been us up by the Biſhop and his 
Clergy ; and ſo was executed and put to ihame, not asa Clerk, 
but asa Lay-MalefaCtor; wich regard towards Eccleſiaſticks in re- 
ſpect of the dignity of the Miniſtry, is obſeryed by a Learned Aus 
thor to be much more Ancient, than any Papiſtical Immunity ; (x) (x) Rial. 
and is ſuch a Priviledge as the Church, in reſpe&t of ſuch as once View. p. 2+ 
waited on the Altar, hath in all Ages been honoured with. Cap. 2. SeR. 3, 
(9.) Robert Cawdry —_ Rector of the Church of L. was de- 
'ahoars of his ReCtory by the Biſhop of Londen and his Collegues, 
y virtue of the high Commiſſion to them and others directed, be- 
cauſe he had pronounced and uttered ſlanderous and contumelious 
words againſt and in depravation of the Book of Common .Prayer ; 
but the Form of the Sentence was, That the.ſaid Biſhop by and 
with the aſſent and conſent of Five others of the ſaid Commiſſio- 
ners his Companions, and namely which Deprived him. It was not 
found that the Commiſſioners were the Natural born SubjeRts of 
the Queen, as the Statute Enadts that they ſhould be, And it was 
moved, That the Deprivation ”hs void; ( 1) Becauſe, that whercas 
e@ 3 | the 
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the Commiſſion is to them, 'or any three of them, of which the 
ſaid Biſhop to be one amongſt others, it ought to have been the 
Sentence of them all (according to the Authority given to them, 
which is equa]) and not of one with the affent of the other. (2.) 
Becauſe it is not found , that the Commiſkoners are the Natural 
born SubjeCts of the Queen , as by the words of the Statute they 
ſhould be. ' (3.) Becauſe the puniſhment, which the Statute pro- 
vides for thoſe of the Miniſtry which deprave this Book, is to loſe 
the profits of all their Spiritual promantions bur for a year, and to 
be Impriſoned by the ſpace of Six months, and not to be Deprived 


till the Second offence, afrer that he had been once committed ; 


and therefore to deprive him for*the Firſt offence was wrongful 
and contrary to the Statute. Butthe whole Court, for the form of 
the Deprivation , it is that which is uſed in the Eccleſiaſtical 
Courts, which alwaysnames the chief in Commiſion, that arepre- 
{cnt at the beginning of the Sentences, and for the other they men- 
tion them only as here; bur of their afſent and conſent to it, and in 
ſuch cafes we ought to give credit to their Form, and therefore it is 
not to be compared to anAuthority givenat CommonLaw by Com- 


' miffon. And it is to be intended, that the Commiſhoners were the 


Natural born Subjefts of the Queen, unleſs the contrary appear : 
But here at the beginning it is tound, That the Queen Secandam 


tencrem Or effetum Altus preditt.had wo her Commitfion to 


them incauſis EccleſraFticis, and therefore it appeareth ſufficiently 
that they were ſuch as the Statute wills them t6 be. And for- the 
Deprivation, they all agreed that it was good, being done by Au- 
thority of the Commiſhon; for the Statute is to be underſtood, where 


they proſecute upon the Statute by way of Indi&tment, and norto 


reſtrain the, Eccleſiaſtical. Jurifdicton, being. alſo but in the Afﬀar- 
ative. And further, by the Act and-therr Commiffion they may 


- 'proteed according to: their. diſcretion to puniſh the Offence pro- 
ved or confeſſed before them, and fo are the words of their Com- 


(x) Cawary 
verl. Atton, 
Pop. Rep. 
Vid. this Caſe 
Coke lib, F. 1; 


miſſion ' warranted by the Clauſe of the Att. And- further, the Ec- 
cleſiaſtical Juriſdi&ion is ſaved in the Aft. And alt the Biſhops and 
Popiſh Prieſts were deprived by virtue of a Commiſhon warranted 
by this Clauſe in the Act. Vid. Hill.z3 Eliz.Rot.3 15.(x): 

(10.) Before many Noble-men, Archbiſhops and Biſhops, and 


'the Juſtices and Barons of the Exchequer, (1) agreed, That' the 


Deprivation of Miniſters for Non-conformiry to the laſt Canons 
was lawful by the High Commiſſioners: For by the Common Law 
the King.hath ſuch a power in Cauſes Eccleſiaſtical; and it is not a 


"thing de j9v0,. given, by the firſt of Eliz. For thatis Declaratory 
"only, &c. and the King may delegate it to Commitſſoners: And the 


K. without a Parliament may make Conſtitutions from the Govern- 
ment 
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ment of the Clergy : andthat ſuch a 


Read the Statute. (3.) When their Peticion'is' Subſcribed: by a great 
number, with intimation; "That it the King denies their-Suir, that 


many thouſands of his SubjeCts ſhall be difcontented ; T hat this is - 


an Offence Finablear difcretion, and is near to-'Treafon,' by raiſing 


Sedition by Diſcontent, &c. ({y). Vid. More's Rep. Trin. 2. fac. mn (y) will, ., Jac: 
13 Feb.in 


the Star-Chamber. 


That ; 
every perſon, Ofc. tobe Admtedto a —__ with ans rhas Pot. Cale. 
ſe and Ful 


lickly Read 


vation ex officio, without 
Libel is good. -(2.) That the Statute of 5 H. 5. c.4- is to be in- 
tended, when they proceed upon Libel, and not when'ex officao. 


ombe. 


Articles t in the ſame Church whereof be ſhall bave Curegin the time-+ 7h, ,Q ,;,_ 
Common Prayer there, with a declaration of bis unfeigned aſſent cles of Religion. 


thereto,Ce. ſhall be upon every ſuch default iplo facto immediately 
deprived. Then follows afterward a Proviſo relating to this clauſe, 
viz. Provided always, That noTule to confer or Preſent by Lapſe, 
ſhall accrue wpow any Deprivation iplo fatto, but after Six months 
after Notice of ſuch Deprivation given by rhe Ordinary to the Pa- 
tron.” Thus the Patron immediately upon ſuch Deprivation may Pre- 
ſent, if he'pleaſe, and his Clerk ought w be Admutted and Inſtituted; 
but-if he doth not, no Lapſe incurs/until after S:x- months after 
Notice of the Deprivation given to the Patron by the Ordinary, who 
it ſeems is to ſupply the Cure unl the Patron Preſent, In the laſt 
"Caſe of the L. Dyer.2.3 EL. it'Was Reſolved, That where a mah hav-- 
ing a Living with Cure under value, accepted another-under value 
alſo, having no Qualification, or Diſpenſation, and was Admitted, h- 
ſtirured, & Inducted into the Second, but never Subſcribed the Arti. 
eles before the: Ordinary, t5the Scat. of 1 2 El. requires. Upon Quel.- 
tivh, whether the Firſt Livirig vacavit per "morrup oÞMinÞornor? 
the Court Reſolved, That the Firſt Living became wartime by his 
death, & not by accepting the 5econd, becauſe he was never Incum- 
bent of the Second, For not Subſcribing the Articles before the Or- 
dinary, whereby his Admiſſion, Inſtitution, and InduCtion into the 
Second'Living became void, as if they had -never been” Phis differs 
from the Caſe of not \ Reading the Aptiches within Two months after 
InduQtion* For-the not oo 9 = 1/9 makes,/that he ne- 
ver was Ineumbentof the Second Living, & conſequently no cauſe 
of loſing the Firſt; bur the not Reading the Articles within-Two 
months after InduCtion, doth caufe a deprivation of that- whereof 
he was Incumbent. For as an Incumbent, he that without qualifica- 
tion or Deſpenſation doth takt #'Second Living, doth thereby loſe 
the Firſt: ſo:theſame Incumbent for not Reading the Articles with- 
'n Two months after his InJudtion into the Secondniay loſe the = 
cond, 


, 


—_ 


cond; and:-thereby loſe both,v:z. the Firſt by taking a Second with- 
out qualification or wiſpenſation, and the Second tor not Reading 
the Articles, as aforclaid, whereof he was Compleat Incumbent 
by Admiſſion, Inſtitution, - and InduCtion of the Second Living 
full Two months-before he loſt it for not Reading the Articles 
(z) Vid Shute. (2): ,. 941r' 
and Higden's .,'(32;) Parker, being Parſon of the Church wss deprived by the 
_ _ A igh Commiſfoners tor Drunkenneſs, and moved for a Prohibiti- 
"gs OY. on,but it was not granted; and he was directed to have anACtion for 
Mich. 8. Jac. the Tithe, and upon that the yalidity of the Sentence ſhall be drawn 
Pavktr's Caſe. 1 in queſtion, If a man be:-Admitted, Inſtituted, and Indudted -to a 
Brownl. Rep. \ Church, and afterwards is deprived for that he was Infſtituted con- 
"mg trary' tathe courſe of the Ecclelialtical Law, ſuch Sentence of de- 
privation is void at the Common Law, for that it is a Lay-Fee by 
(a) Hill.1 5-Jac. the InduCtion. (2) It a Town erc&t a Common School, and allow 
B.R. outer | Maintenance to the Schoolmaſter, the Biſhop, may not remove 
—_— az. himand put in another at his pleaſure : Bur if -he be a Recuſant, 
judg's. he may remove him by the Stature of -2.3 Eliz. cap. 1. (b). 
(6) Mich. 13. - © (13-) Although an Incumbent be deprivable, yer the Patron 
Jac. B, The cannot Preſent another untitke be deprived, tor till rhen the Church 
_ + ” is not void. Alfo if the Victor by the Kings Command return 
=. 1.1. into Chancery good matter for deprivation of the Kings Clerk, yet 
the King cannot Preſent ahother to-the Church, until he be depri- 
(c) Rol. Abr. © Ved. ; Contng 137) E-:3e 594. (6): 1 | 
ver.Preſentment ( 14-) \Whers -two Incumbents-were of one Church, one ſu 
lir. p. the other in _the-Eccleſtaſtical Court to be deprived for not Rea: 
the Articles, and giving his Aſſent to them according to the Sta- 
tute of 13'Eliz.,T he iſſue was, whether he gave his Afﬀent; the 
- Jury found he read the Articles, and ſaid I grue my aſſent to them 
\45 far as they agree with the Hord of God:And it wasAdj That 
itis not ſuch an unfeigned Aﬀent as 5, within the intent of the Sta- 
(4) Smith and - «We ((@). 17; »1. 
Clerk's Caſe. (15-) In a Prohibition the Caſe was, F. S. ſeized inFee of the 
Cro. par, 1 Adyowſon i of the Church of C.. Preſented thereunto D. who was 
laſtituted and Inducted, but dig not read the Articles according to 
the Statute of T3 Eliz. Afterwards came; the General\Pardon of 
18 Eliz. Afterwards D. was deprived by Sentence for not Reading 
the Arises, he Appealed,, and depending the Appeal B. the Plain- 
tiff obtained a Preſentation from the Queen, and was Inſtituted and 
Induced. D. died, and he that had the Advowſon Preſented R. the 
other Defendant, who ſued in-the Eccleſiaſtical Court to be Ad- 
mitted. It was Reſoled,” That the Church became void preſently 
by -ihe notReading of the 4riicles, and there needed not any De- 
1ivaiion,'and- the Pardon, in this caſe works nothiog ; _- w 
urc 
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Church being; once void for not Reading the Ayticles, he cannor 

by the Pardon be reſtored,and the Pardon will notreachto it ;, for 

the. puniſhment is to laſe his Benefice; Adyudged, the Prohibition to 

ſtand. (e) . But if a man. be deprived foran offence. done Tempore (2) Tria. 41. 
Parliamenti, and the Offence be after pardoned by the ſame Parli- Eiz. B. R. 
ament, and then the Parliament endeth. In this caſe the Deprivation Baker and 

is yoid in it ſelf, and the party need not ſue to revesſe:it;; for. the;®” ent's Caſe, 
Parliament: relateth t9/ the Firſt day thereof : As; was Reſalved;in 


+10) Trin. 27. 


Foxe's Caſe (f) 0 [ 9t'f. - {1 
(16.) In a Luare Impedit the, Caſe. was, That L, had T'wo Pre- Eliz. C. B. 
ſentations, and VW. the Third, of Inheritance perpetual: L, Preſent- Fexe's Caſe. 
ed P. who was Inſtituted and InduQed, and afterwards in the time ©1*- P: '- 
of Queen Mary was deprived, becauſe a; Married man; wherefore 
he again Preſented D.. who, was InduQted.. ' Afterwards P. was; re- 
ſtored, with a. Declaration that he bad good Tirle:: Afterwards P. 
died,and F. Preſented H. L. brought the Quare [mpedis. It was Ad- 
judged for the Plaintiff, becauſe the Sentence declaratory for the 
Reſtitution made a Nullity 'in the Deprivation, and fo avoided the 
Incumbency of D, and fo L. had good Title to Prefent at his Se- 
cond Turn, and /, had no Title to Preſent as yes, ( 2g) (g) Loveden 
(17) Io Hornigold's Cafe againſt | Brjan it was faid, That if a 2nd Windſer's 
lament of Degeromie be given in-the Eccleſmſtical , Court a- C*{<- 
gainſt a Parſon for his Benehce: if preſently upon: this Judgment mp 
he makes his Appeal, the Church is not void, but he remains Parſon 
during all the rime of this Appeal ; for if by this he doth reverſe Trin. 1 3 Jac. 
the Judgments be ſhall-need no new” Inſtitution, and InduRtion : B-R. Hormigetd 
As it a Judgnaept be given pf a Divorce ia;the Ecclefiaſticgl Court; mo_ 
and this js after reverſed by! an, Appeal, /there'fgll need no,new © FF 
Marriage-.yAmd. ig this Caſe Coke Chief Juſtice ſaid, That/ 39 E..3- 
hath rhe-ſame Caſe : And that if an Appeal be from a Sentence of 
Divorce, they are now, by this Baron and. Feme again: So if a Par- 
ſon, be deprived, and Appeals, he is by this Parſon againg and may 
have an ARtion of Trelpaſs, And-as touching; Appeals/in reference 
to Deprivation, there was a faraqus Cafe\in the Court of 'C. B. a; 
bout 5 or 6 Fac. a Woreeferfhive Cale; between Lechmere Plaintiff 
and Carr Defendant, _in'an, Aftion of; /Erelpaſs, and upon Non 
Culp. pleaded, a Special Verdict was. found; viz, That ; Bonner 
was made Biſhop, of Londen , in-the-time of King . H. 8.-and fo 
continued until 2 Ed. 6. at or about which time;ja Commiſſion , 
hd. forth t9.ths then Lord. Chancellor ang: others, to Copyent 
Biſhop Bonner before them, and ro examine him; and if they tound 
him to be Contumacious,.aad would net Anſwer them, the \Com- 
mithoners were impowered then to Impriſon him, or to Deprive 
him: The Commufioners upon thiz:did: firſt Itnprifon hin. 209 
a ter= 
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akerwards ptoceeding further againſt him, to vation : Boys 
ne# from peyooey ind his Appeal not hos Nicholas Rid- 
ley is made Biſhop of London, who makes a''Leaſe of 'the Park and 
Matinior of | Buſbley, 'under ' which ' Leaſe rhe Defendant claimed. 
Afterwards, viz. Primo Marie, Ridley is declared to bean Uſurper, 
and Bonner by = Sentence Definitive is reſtored again to the Bi- 
ſhoprick of London; -and makes a Leaſe of the Premiſes demiled 
r6ithe* Planif.” Upon which Special Verdi& the- Points ſtirred 


7 {were theſe : (1) Whether the Deprivation of Bonwey was lawful 


LS . 


2 .-/ bf uet?"the Amhbrity by the 'Commilſion "being m the Disjun. 


Qive," viz. 'to/ Impriſon © or to Deprive him; -and ( as it was 
urged) they firſt limping of him, had thereby executed their 
Authority,” and"fo then the Deprivation * yoid.  (2.) Admitting 
the Deprivation" v6id; then Bonner" ſtill continued Biſhop' of Lon- 
don: Aridithetn Ridley was never Biſhop ;- for that there could nor 
be two Biſhops" bf Lomilon fimul'& ſemel, and fo the Leaſe by him 
made to ok y mma A a void ſ. ( Larger. the De. 

rivation good, then Quid operatur by the Appeal, whether it did 
ts eds Lend} Dipitrachiar Andif ſo, then again, 


ry 


\ «Ridley was n& lawful Biſhop; | and ſo 'the Lieafe, under-'which the 


Defendant clairned; was'Yoid.”'' This Cafe was. Learnedly Argu- 


. * edby-ComtmonTawyers, Und alfo by Civiliatis; \ayd the Judges in- 
© iried ro beoP Opinion for th6/Plaintiff.' | But the Defendant per- 


ceiving this; preferred - his Bill in Chancery and there obtained a 
Decree againſt 'LefSmere. | . | 226 BY 


. -+.;- Beneficez be Preſented, 'Inſtiruted, and Irdiicted 3 yet the Church 
is $6 therefore ſaid bythe Common Law tobe void, ' as if ri Pre- 


Poderidge 
of Advowſons, 
Leh. 14. 


ſentation had been, butis'{tilt by that Law full of ar Incumbent de 
fatto, licet non' de jure, until by Sentence Declaratory in the Eccle- 
fraſtical Court for want of Capacity the Church be Adjudged void; 
and upon this no Lapſe ſhall incur againſt the Lay-Patron, without 
Notice (of ſuch' dagacky and: Seritence of Deprivation thereup- 
on)'to hicvgiven.) King'B'4/ Preſented one that'was Incapable of 
His Preſentationy' and 'the Preſeritee was thereby Admitted, Inſti- 
tuted, and Inducted; and/afterward che Pope enabled the Preſentee 
by tis Bull ; yet the King had a Scire facie, and thereby recovered 
his' Preſentation "again ,*'bectuſe-rhe "Incumbent was not capable 


When he was Preſented; © 2190s + +> 


1-765) If the Parſofi'of Other-Incumbent be Exe6mmunicate; and 
te fo remainethin his Obſtinacy for the ſpace of 4:0 days, he's for 
this Jeprivable of his Benifice, and yer the 'Church' is not void in 
Deed, without Sentence-of' Deprivation given” againſt him ; and if 
before ſuch Deprivation, the King as Supream' Ordinaty grant him 

Do 4 A 


— IS bY M- 


TY 


| '- Of Deprivation. 
«Diſpenſation, he ſhall hold his Benefice. Alſo Dilapidations, or 
w been held wor- Dederigde. ib. 


ful, yet by that Law, as well as by the gaity 

and the Sentence remaineth in force untilitbe reverſed by Appeal; 
and therefore if the party deprived within due time Appeal (upon 
ſuch Sentenceof Deprivation given againſt him) ſuch is thenature 
thereof , that ir will hold the Sentence Gupont whick it was firſt 
brought) in ſuſpence : So that if it be t upon Deprivation,it 
yoideth the vigour thereof, and reviveth che former dignity ; for 
ſuch Church ſhall not be void until the firſt Sentence of Depriya- 
tion happen'to be affirmed in the Appeal. Touching Deprivation 
by Statutes and Poſitive Laws, vid. 1 3 E/ix. c. 12.26 H. 8. cap.3. 
revived by 1 Eliz. cap. 31. or 3. 
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--- Of Incurabents;' as: alſo of Refidence 
HO UIBET Nort Reſidence: "4 


Kreey,. ors PE WR 2A | 2 dai 
, 1: Thcumbent, who propeHly, ſuch; why, ſocalltd, (ond' what 
| fhings preparatory to a Compleat lacymbent. "IASC 
2.. The Rights of a Compleat Incumbent, +. + + 
3+ The Rights of an Incumbent's Executor as to the:Glebe. 
4- The Reſident Incumbents, duty, that keeps a Curate.-, 1! |; 
4: Whether be be an Incumbent, wbo only be Kings Preſenta- 
. tion, where the King miſtakes bu Title... | © 1 
6. Whetber an Incumbent may plead (as ſuch) who way not In- 
cumbent ame impetrationem Brevis. 
7. Whether the Non-Relidency of an Incumbent were puniſhable 
by the High-Commiſſioners. 
8. How the 80 daies abſence m a year ſhall be underſtood to in- 
clude Non-Reſfidency, according the Statute, &c. 
9.' The Laws in force concerning Re{idence and Non-Reſidence; 
and who are qualified for Non-Refidence. 
19..The Canon n the Provincial Conflitstions touching the Non» 
+ Reſidence of Vicars on their Vicarages. 
11. The Form of the Oath of Reſidence on a Vicarage. 
12. Whether a'\Parſon. inhabiting in a Meſſnage-very nigh ad 
goyning #0 the Parſonage Houſe, which he keeps alſo in his 
own hands, be a Refident within tbe intent of the Statute. 
13. Vibatthe Law requires for Reiidence; and what are the juſt 
Cauſes of Non-Reſidence. | 
14- An Incumbent ſtands charged with the Arrearges of a Pen- | 
fron, iſuing out of bis Charch, that were bebind in bis 
Predeceſior's time , as well as thoſe accruing in bis own 
Time. 
15. The Conſtitution touching the Oath of Reſidence; as alſo bew 
the Incumbent may be out of bis Pariſh; and yet be reputed as 
; Reſident. ; 
> -T6.* VP har ſhall be accounted ſuch gn Abſence or Non-Reſidence 
withim the Statute, as to avid a Leaſe made by the Incum- 
bent. 
17. Inditment again#t a Common Informer,exhibiting an Infor- 
mation agaiu#t Two Perſons ; one for Non-Reſjdence; the 6- 
ther for taking a Farm. 


18. Co. 
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- \Qf:Incumbencs;:B4 _ 
18, Coutants. at well as Leaſer/made woidby the intent of che 
. Sratwie of 13:& 14 Eliz. by reaſon of Eighty daies Ab- 


ſence. 


(1.) YI Newmbent, from incumbere (fignifying, as welt ropofle 
and keep ſafely, as to endeavour 'rameſtly} is a Clerk 
duly Poſleſt of; and Reſident: on his 'Benefice with Cure. 

(s) For the faichful diſcharge whereof he'is to imploy his Srudy and 2) ©: * 
utmoſt endeavour : (+) For which reaſon eſpecially he is ſo deno- (z) NES 7. 
minated. There are Four things preparatory to the being of a 

Compleat Incumbent : ( 1.) The Patron's Prefentation,'or ks free 

Gift or Commendation:of his Clerk to the Parlanage or Vicarage 

by writing in his favour tothe Rifhap: '['2,) The Biſhops Aint 

fion of ſuch Clerk by his allowance or approbation of him after due 
Examination, and by making a.Record of his Name accordingly. 

(3) The Clerks Inſtirution to ſuch Benefice or Vicarage by the _ 
Biſhops-word, Inſtituo te, ©. (4:) The Clerk's Admitſion' or © © © 
InduQtiong whereby he is piit-ii aftual:/poſſ:ſſion thereof by the © 
Archdeacon's,or others delivery to him of: the Ring or Keys of the 
Church-door, ringing the Bells, &c And untiltheſe things be'done, _ | 
he is not a Complear Incumbent. (c) After which, and poſſeſſion (c) An, Gie.. 
Six months, there is ſuch a Plenarty as gives | ſuch a Title to that ch. 13,14 HM. 7. 
Preſentation; as will barr pro bac: wice.auy others in a Quare )Im- 23 Dy55.326, 
pedit, (d) So that thoſe things that are romidke a perſe& dukumbtn = 3 EYote Tf 
(after Preſentation had) do d upon the duty- ob the” Ordi- , © FY- _ 
nary; as (1.) Admiſſion, which requireth Examination! of the 3, Go. 4. 1% 
.Clerk; whereupon ſometimes enſueth- refuſah, and thereupon either 7..38+ oa Lirs, 
Notice or no Notice (as the caſe- requires) is>to-be given to thei344-! 
Patron. (2.) Inſtitution, (3.) Indudtion. , Upon the: Patrons nbt 

Preſenting within the time limited, the' Lapſe zacyrrscothe Biſhop," 
from him to the Metropolitan, and-fronm him to the Crown, where Gy 
it reſteth. Bur if the Biſhop take his 'time;. thets./is/his: Pre- 

pj a Collation, and-in the Right of the' Parrbn him- 

elf. | Mike wed il a8 we . Aye 
- (2) The Incumbent is that in Law, to whom the, Fruits 
-of any Eccleſraſtical Benefice belong, inſomach that the Fruits 

taken during the vacation or vacancy of a Benefice, ſhall-be reftored 

to the next Incumbent, (e)-who charged tothe'King for the (e) Se. 28.2 
Firſt- Fruits, to be accounted i iately: fronvand: after the:avoid- c',;, © 
ance or Vacancy of any ſuch Benefice or Spiritual tion (f), 

and for that end, and towards the payment of the ſaid Firſt-Fruts; (7 ) Ibid 

the next Incumbent ſhall have areſticution of the Tithes,Fruits,Ob- 

lations, Obventions, Emolumensts, Commodities, Advantages,:rents, 

and all other revenues, Caſualties,and Profits whatſoever, cercains & 
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r to any Archdeaconry 
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alſo | . 
a _ 


in je | . 'T . D v | 
ſonage, V Seve. Sr Wardenſhip, Provoſt ſhip, or other Spi- 
ritual promotion, Benekce, Dignity, or Otfce, growing” '6r wing | 
[ 


:; during the vacancy of any of the faid Spiritual Ions : 
Stat. lbid, = cy | S Op! promot z( 
—_ pla- ard every. Archbiſhop, aps Or Avg NY als 
fo. $68. perfong having to his or- their uſes received The ſanity, riſe ſhal 
refufe.to render art] reſtore: the ſame to the text Inoumbake, ſhall 
; & it. forfeit the treble value of what he hath ſo received (5). 
() (3-) & any Incumbent happen to depart this life during the 
| Incumbency or Plenarty, ſhall before his dearth. have cauſed any of 
his. Glebe-Lands to-be manartd and ſowed ar his proper colt and 
- otro Cori or Grain,he may in that caſe make his laft 
ill and;/Teſtamerit of all che profits of rhe Corn growitig upon 
(;) Ibid. 21 4. The faid Glebe-Lands by him fo-manured and ſown. (5) And if 
6.f0. 20.34. H. one b& put into a Place ; then removed, and another pur in, the 
6 to. 38. firſt ſhall have the Tithe hapning in fuch Vacancy ; (&) for the 
(&) Hill-18:J4G {{cceeding Parſon (hall bave the Tithes hapning Suringthe Va- 
Weeds Caſe. cancy, deduRing the charges of colleQing the lame, and ſerving 
the Gare during fuch Vacancy. Alfo if an Incumbent be removed 
in a Quare Impetit,the Plamtift ſhall not have the main profits. (/) 
4 And an Incumbent being in by Uſarpation, he cannot be removed 
OY Y -” but by a' Quare Impedit (m). / 
Oringe. and © -- | (4-) An Incumbent;Reſident that keeps a Curate, is obliged 
. * ro\ireadithe Common Prayers in his Pariſh Church once a month in 
Rell; Rep: © _his'own! perſon, on pain'of forfeiting- Five pounds for every omilſi- 
es 7 On (Woyius ft LT 
ke (5-) In Thowwſon's Caſe, where 7. Libelled for Dilapidations 
TEM »againtt the Executors of his Predecefiors, and Henden —_— a 
Norwich. FProhibitien; for-rhakt, that Tis net Incumbent, for his Preſentation 
(n) St. 14. Ca: yoay by ale King nations Minoritaric'of one C.and the King had not 
2.14 -anyduch TitletoFPrefentofori where the King miſtakes his Title 
| _ obi& Preſentation is void,/andhets no Incumbent 6. Rep. 26.Greew's 
. Caſe. AndSir- Fbo.-Gewdy's Cale, where the King preſented jure 
Prerogat. when he had another Title, and the preſent aCtion was 
-Adjitiged yoid; and whether hes Incumbent or not, that (hall be 
-txied. - But-biy the: Court a Prohibition was denied, becauſe- that 
be. was apw. Jncumbent; And the Judges would not take notice of 
+heull Prefentatian of theKing:' Bur in caſe of Simoxy the Statute 
 niakes the Church: void, arid then the Judges -miy rake notice of 
that, and grant a Prohibition,ifthe Parſon ſues for Tithes. Butif a 
Leere Trigeidit 'be brought, & it appears tharthe King had not cauſe 
ot Preſeritation,i then a Prohibition -may be granted : which was 
alſo.granted: by /sllthe ather Juſtices. 24ch.3. Car.C. B. Thomfon's 


| = Of Relidence.end Non-Reſidence: 3t9 
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-(6.) 4n Dame Chichlty: Caſe againſt the Biſhop of Ely it was 
faid by Hendin, That an Incumbent by the Statuteof 2 —_— 
cannot plead (quaterws fuch) unlefs be be Incumbent ante dirs tms- 
perretionis Brewis, unlels he be Incumbent pendente lite he cannot 
plead, &c. Afdfton, if one be Preſented, Inſtituted, and Admitted 
before the Writ, and Inducted after, and before his Pleader,he may 
plead well (0) X . (s) Paſch 
(7.) A Libel was againſt H. Vicar of S.inthe High Commidion- car, © s. ;v 
Court at Nerk, becauſe that he was not Refident, bur lived at Den- 4ift. Caſe, - 
ceſter, and negleRted to ſerve his Cure; and that divers times he, Chicbley. 
when the High Court viſited, ſpoke fo loud, that he was offenſive 7's Rep: 
to many, and being reproved for that, he gave a Scornful Anfrer : 
and that there was one Wrigbs mthe Pariſh, who had a Seat in the 
Church, and that the Vicar would ſpit in abundance ito the ſaid 
Seat, and that when Wright and his Wife were there. And that in 
his Sermon he made Jeſts, and ſaid, 7 bat Chrift was laid in s Men- 
ger, becauſe he had no mony to take up @ Cl amber, but that was the 
knavery of. the Inn-keeyer ; he being then in contention with an 
Inn-keeper in the Pariſh. And that in time of Divine Service he 
thruſt open the door of Wright's Seat, and ſaid, That he and his 
Wife would fit there, in diſturbance of Divine Service. And for 
that a Prohibition was prayedand granted ; for the High Commiſ- 
fion cannot puniſh Non-Refidency, nor breaking the Seat in Divine 
Service : And the other were things, for which he ſhall be bound 
to the good behaviour ; and the Complaint ought to be to the Qr- 
dinar ). | ) Howldn" 
*(8.) = by Tanfield, that by the Statute of 13 Eliz.cep.20. Gi — 
of Non-Reſidency, That if the Parſon be Abſent So days in a year, Hetl. Rep. 
alchough it be at ſeveral times (4:z.) ten days at one time, and = Germ 20, 
twenty daiesat another time, until eighty dajes, &c. I bat is within /;,,,, of 4h. 
the Statute, by which it hath been adjudged (4). "ſence nes abroe 
(9. ) The perſonal Reſidence of all Eccleſiaſtical s on their to daies in a 
Cures reſpectively is a duty fo incumbent on them for the better J*97 the Par- 
diſcharge of their Sacred Function, the prevention of Dilapidations jo _ w_ ane; in 
and the maintenance of Hoſpirality , that it is enacted, That (,, rey va 
every Spiritual perſon promotedto any Archdeaconry, Deanry, or verſ. Calver. 
Dignity in any'Ghurch Cathedral or Collegiate, or Bencficed with Noy's Rep. 
any Parſonage or Vicarge, ſhall be perſonally reſident and abiding 
in, at, or upon ſuch Dignity, Prebend, or Benefice, or one of them 
at the leaſt; and that if any ſuch perſon wiltully Abſent himſelf 
from his faid Benefice, &c. by the fpace of a Month at one time, or 
2 Months at ſeveral times in any one year, to be accaunted at ſeye- 
ral times, that ſuch perſon fo abſemiing fhall orteir ten pounds for CY Se. 12 Hh. 
every ſuch default. (7) It is allo further provided, That the Parſongyy,, i 1. 
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(s) Co. 6. 21.b. 
(1) 2z21H.8. 


CAPs I 3. 


(«) 25 H.8. 


Cap. 16. 


33 H.8.c,28. 
21H. $8.c.13. 


Vid. Par/. 


Counſ|. P» 1. 


Cap» 7. 


(x) Co.4- 119. 


2. 


Hill. 8 Jac. 
1610 Canmimny 
verſ. Dr. New- 
man Brownl. 


Pa. 2, 


-or Vicar (hall be Reſident in and upon his Parſonage or Vicarge- 
Houſe (if he have any) and not at any other Houſe in the Pariſh; 
but if he hath no Houſe on his Glebe, or be removed withou fraud 
for his Health, or without-fraud Impriſoned, or be beyond Sea in 
his Majeſties ſervice, or without fraud abide in any Univerſity with- 
in this Realm to ſtuJy,or be aChaplain qualified forPlurality by the 
Statute of 2 1 H.$, either of theſe may excuſe his Non-Relidence for 
the time. (s) Alſo the King may give a Licenſeto any of his own 
Chaplains to,.be Non-Reſident: (t) And any Eccleſiaſtical perſon 
may be Non-Reſident for ſuch time as without fraud he is attending 
a Suit 4n Chancery. There are alſo other Chaplains of other perſons 
that are qualified for Non-Refidence, (x) which: for brevities ſake 
are here omitted. And. where a Chaplain is qualified in reſpc& of 
his ſervice for Plurality, if his Lord die, or be Attainted , or be re- 
moved from his place, it will not, it ſeems, ſuffice that he be Reſt- 
dent only upon one of his Livings, without the King's Special Li- 
cenſe with a Non ob#tante (x). 

(10.) The Canon made by Cardinal O:ho, and afterwards Con- 
firmed and de novo Eſtabliſhed by Orbobon, ſeems very ſevere as to 
Vicars in caſe of Now-Reſidence; for in their conſtitutions it is Or- 
dained, That if any Non-Reſident ſhall receive the profits or Fruits 
of a Vicarage, he ſhall reſtore the one Moity thereof to the Church, 
one half of the other Moity to the Poor of that Pariſh, and the reſt 
to the Archdeacon of the place, if he diſcharge his duty in making 
a diligent Enquiry yearly herein,and ſhall forthwith make it known 
to the Biſhop; and whoever ſhall diſobey the Premiſfles by one 
Month, ſhall alſo be deprived of his other Benefices,if he have any, 
and be rendred incapable of ever having that Vicarage again, or 
any other Benefice for Three years : And in caſe the Archdeacon 
ſhall negle& what herein is enjoyned him, he ſhall be deprived of 

that part allotted him as aforeſaid, and ſuſpended ab ingreſſu Ec- 
cleſiz. Conſtit. Othobon. de Reſidentia Vicariorum. 

(11:) The Oath of Reſidence on a Vicarage is as followeth,viz. 
Ego A.B. juro, Quod ero Reſidens in Vicaria mea, miſs aliter diſpen- 
ſatum fuerit 4 Dieceſano meo. What Spiritual perſons may be dil- 
charged of Reſidence, and by what means, wid. St. 21 H.8. 13. 

(12.) In an Information upon the Statute of 21 H.8. cap.1 3. of 
Now Reſidency, it was found by Special Verdi&, That Dr. N. was 


Incumbent, inveſtedin the Rectory of S.and that he was alſo ſeized 
of a Houſe in S. aforeſaid, ſituate within twenty yards of the Re- 
tory, and that the manſion-houſe of the ſaid Rectory was in good 
Repair, and that Dr. N. held thatin his hands and occupation with 
his own 
inhabit 


Goods, and did not Lett it to any other, and that he 


in the ſaid Mcfluage, and not in the Parſonage. The 
| Statute 
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Statute of 2 1 H.S. cap. 1 3. ides, That every Parſon promoted 
to any Parſonage, ſhall be Perſonally reſident, ol abiding in, ar, 
and upon the ſaid Benefice : And in cafe any ſuch Spiritual Parſon 
keep not Refidence at his Benefice, as aforeſaid, but Abſenthimſelf 
wiltully by the ſpace of a Month together, or two Months, to be 
accountedat ſeveral times in any one year, and makes his Reſidence 
or abiding inany other places by ſuch time, that then he ſhall for- 
feit for every ſuch defaule Ten pounds, the one half to the King , 
the other half ro the Informer. The Queſtion was, Whether the 
{2id Dr.N. were Non-Reſident,and incurred the Penalty of this Sta- 
tute? It was Argued by Houghton, that he h:d incurred the penalry 
of the Statute, and was Non-Reſident within the intent thereof; he 
faid, that to ſome intent all the Pariſh may be id the Benefice of 
the Parſon, for that he hath Benefit out ef it, and he is called Par« 
fon of ſuch a Town or Pariſh; bur this is not the Benefice that the 
Ft ut? intends, upon which he ought to be Reſident, (fe. Alſo he 
faid, That there were Seven cauſes of making the faid Statute, 
whereof but two are to our purpoſe; the one is Hoſpitality , the 
other Relief of the Poor, and theſe are to be done in the Parſonage 
houſe, - for this is the Free Alms of the Church: and fo it was Ad- 

judg'd, 34 Elrz. B. R. Broom an Hudſon ; and 40 Eliz. B. R. be- 
rween Butler and Goodal. Coke 2.1. b. That he ought to be Reſident 
upon the Parſonage-houſe, and not elſewere; and he agreed, T hat 

Impriſonment without deceit, and ſickneſs, are good Excuſe, For 

the Defendant, Barker Serjeant argued, That it appears by the Spe- 

cial VerdiQ;thar Dr.N. held the Parſonage-houſe in his own hands, 

-and did not Eert-it 3 whence he inferr'd, That his Servants were 

Reſident upon it, &c. and that by the Council of Lateran all the 

Pariſh is made the Benefice of the Parſon, &c. alſo that before 

-the faid Stature every Spiritual man was obliged and' compellable 

by the Eccleſiaſtical Law to be Reſident; yer if he were in the 

'Kings Service, or an- Officer of the Chancery, he ſhould be excuſed, 
as appears in the Regiſter, fo. 5 1. b. though that he were Dean, the 

which Office ous + requires his Perſonal Reſidence, as it is there 

faid. Th's Caſe was compounded by the Lord Coke, but he intend- 
ed this was no Reſidence within the Statute, for this was not-his Be- 
nefice, butthe Tenants part of that, as he ſaid, hath been Adjudged 


into the Exchequer. 


(1 3.) In. Butler and GoodaPs Caſe, it was Reſolved upon the y;a, awrs's 


Starute of 21 H. 8. That a Parſon of a Church ought to ſtay and Rep. 


be commorant upon his Reftory (wiz. upon the Parſonage- Co. 5- Butler 


houſe, and not in any other Houſe, although it be within the Parith, 


Reſidence: Alſo, if there be no Parſonage-houſe (for 19porentia 


excu/at 


and Godal's 
but lawful Impriſonmerit without Covin, is a good cauſe of Non- _=_ 40. Eliz. 
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excu/ar Legens) allo Sickneſs without fraud, if the Patient remoye 

by advice of his Counſel ia Philick, hone fide, for better Air and 

recovery of his health. The Statute is intended not only for ſer- 

ving the Cure, but alſo for maintaining the habitation of the Par- 

Ons for himand his Succeflors, and for Hofpitality./34.C0.6.p6.2. 1. 
Cro. par. 1- 

( 14 the Caſe between Trinity Colledge and Tunſtall it was 
Reſolved, That an Annuity by Preſeription for a Penſion iſſuing 
out of 'the Church lay againſt the Incumbent, as well for the Ar- 
rerages due.in the time of his Predecefſor, as in his qwn "time 
for-that the Church jt (elf is charged with it ia whoſe hands ſoever 
it comes. 

. (t5.) By Cardinal Orhe*s Conſtitution [ De Infiitutione Vicar io- 
rum] It is Ordained, 'That none ſhall:be admitted to a Vicarage, 
unleſs he firſt cake hisOath, that he will have his perſonal and con- 
ſtant Reſideacethereon ; otherwiſe his Inſtitution thereto to be nyll 
and-void, and the Vicarage to be conferred on another. Conſt. O- 
thon. de Inftit. Vicarior. From which Canon the Gloſs thereon doth 
raiſe this Queſtion, wiz. Whether a Vicar not having poſlibly any 
Dwelling - houſe yet built for his habitation in the Pariſh, aud 
living for that reaſon in. ſome neighbour-place , and at another 
man's 'Table out of his Pariſh, may according to the Oath afore- 
ſaid enjoyned by the {aid Canon, be fajd to be refident ? where the 
"= though argued in the Negative, yet is Reſolved in the 
A ive; and that he ſhall bp reputed as Refident, if he beſo 
nigh fituate to his Pariſh, that the Inhabitants thereof may con- 
veniently have acceſs to him, as oft as the Pariſhioners have need of 
his Mimſtry, and fo as on all requiſitions he be ready to adminiſter 
the Sacraments within the Pariſh ; for in conſtruftion of Law, he 
is faid to make his reſidence ſufficiently there or in that place, where 
he doth diſcharge his work and duty, albeit he lives elſe where: L. 
cum quidam f acit. ff. defun. fra, Likewiſe, the Law in requiring 
ſuch Refidence aims as well at Hoſpitality as atthe dicharge of the 
Miniſtry. Alſo, he that is Abſent only about the affairs of the 
Church, is reputed in Law as Preſent and Reſident : Alſo the Bij- 
ſhop may diſpenſe with his Non-reſidence notwithſtanding ſuch 
Oath aforeſaid: G/o. in wer. Reſidentiam. dift. Conſt. Otho. Yea, he 
may alſo be ſometimes Abſent,not only uponnecellary, but alſo up" 
on his Family-occaſions, with Licenſe from the Biſhop, as alſo 
his Recreation, where it is for recoyery of his health, or prevention 
of Sickneſs. Gloſs. ibid, 

(16.) In an Action upon the Caſe, for a Promiſe; upon a Nev 
#ſſumpſit pleaded,a by Vergi& was found, upon whichthe Caſe 
appeared to bethis : I he Defendant by Lndenture did Demiſe ye 

the 


Of Reſidence and Non Relidence: 


mm 


between them was this, the Plaintiff ſhould pay him for the TithePaſch. 7. Jac. 
agreement was the paid ata day = "x 


DP SEW Sole 
ceRainy ing : dart having this Tithe, 
the ſame in this wraD. to.the Plaintiff, and _ this 


and promiſe, being not performed, the Plaintiff brought his Ation. © * 


It was found, that the Defendant confeſſed the Agreement to be 

ſo, but in Bar he pleaded the Statute of 13 Eliz. cap. 20. and of 

14 Eliz. cap. 11. for the avoiding Leaſes made by a Parſon, by 

his Abſence from his Living by the ſpace of cighty daies in ane 

year, and alſo ſhews that one Stallow who was Parſon of Shar- 

rington, to whom theſe Tirhes did belong (and in whoſe Right the 

dant claimed them) was Abſent from his Parſonage by the 

ſpace of eighty daies in one year, and ſhews in what year, and ſo by 

this his intereſt determined, and Agreement with the Plaintiff, by 

this made void; but they found further (as the Plaintiff made it to 

appear) That Srallow the Parſonof Sharrington was not Abſent in 

manner as it was alledged, for that they found, that he did dwell 

in another Town adjoyning, but that he came conſtantly to his 

Pariſh-Church, and there read Divine Service, and ſo went away 

again : They did alſo find that he had a Parſonage-Houſe in Shar- 

rinton fit for his habitation ; and whether this were an Abſence 

within the Statute, as to avoid his Leaſe, they left that to the 

Judgment of the Court. Yelwerton Juſtice, 'This is a good Now- 
Reſidency within the Statute of 21 H.S.cap.1 3. but not an Abſence 

to avoid a Lapſe made within the Stature of 13 Eliz. cap. 20. It 

cannot be ſaid here in this Caſe, that he was Abſent, for he came 
four daies in every week, and in his Pariſh-Church did read Di- 

vine Service. VViliams Juſtice, upon the Statute of 1 3 and 14. E- 

liz. the Parſon ought not to be Abſent from his Church cighty 
daies together in one year (4 Reforia ſua; ) but this is not o here, 
for he came to his Church, and read Divine Service there every 
Sunday, VVedneſday, Friday, and Saturday, and therefore clearly 

this Cannot be ſuch an Abſence, within the ſcope and intention of 

theſe Statutes, as thereby to avoid his Leaſe. Yelwverton Juſtice, he 

ought to be Abſent eighty daies together, per ſpatium de Oitogeng. 
\diebus & ultra, and this to be altogether at one time,and ſo the tame 
ought to have been laid expreſly, the which is not fo done here, 
for that it appears here, that he was at his Parſonage-houſe, and 

did read Prayers every Sunday, VVedneſday, Friday, and Saturday; 

and fo the whole Court were clear of Opinion, that this Abſencc 
here as the ſame appearcd to be, was not fuch an Abſence by the 

ſpace of Eighty daies in one year, toavoid his Leaſe within the faid 

Statute, and ſo. the Defendants Plea in Bar not good, and 

Gge there- 
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Mich. 16. Jac. 
B.R. 7.5. a- 


m— the Rule of the Court Judgment was entred for the. 
Plaintiff. 

(17.) An Information was Exhibited againſt 'T'wo Parſons by 
F.$. upon the Statute of 21. H. 8. cop. 13. againſt one of them for 
Non-Refidency, and againſt the other for taking of a Farm; the 


gainſt Martyn one of them pleaded Sickneſs, and that by the Advice of his Phy- 


and Gunny- 
fone. Bulſtr. 


pare 2. 


Trim. 14 Joc. 
B. R. Rudge 
verſ. Thomes 
Bulftr. par. 3. 


ficians he removed into better Air, for Recovery of his health ; 
and this isjuſtifiable by the whole Court : vid. more for this Coke 
6. par. fo. 21. in Butler and Goodall's Caſc. 'The other pleaded, 
That he took the Farm for the maintenance of his Houſe and Fa- 
mily ; and this alſo is juſtified by the Opinion of the whole 
Court. Crook moved the Court for the Defendants, That the 
Plaintiff was a Common Informer, and that he did prefer this In- 
formation againſt them, only for their vexation, and fo to.draw 
them to compound with him, as formerly he hath done fo by o- 
thers, for which they profecuteJ an Indictment in the Country , 
upon the Statute of 18 Eliz. cap. 5. made to puniſh common In- 
formers for their Abuſes, The 2hole Court did adviſe them to 
proſecute this Indictment againſt him. Crock moved for. the Dz- 
fendants, Thatin regard the-Informer is a man of no means, that 
the Court would order him to put in fufficient Sureties to anfiver 
Coſts, if the matter went againſt him, and then the Defen- 
dants would preſently anſwer the Information. YVilliams Juſtice, 
nullam babemus legems, this is not to be done ; bur the Rule ofthe- 
Court was, "That the Defendants ſhould nor anfwer the Informa- 
tion, until the Informer appeared in perſon. 

(18.) In an Action of Covenant the Plaintiff in -his Declara- 
tion ſet forth, that the Defendant was Parſon of D. and did Co- 
venant , That the Plaintiff ſhould have his Tithes of certain 
Lands for thirteen years; and that afterwards he Refſigned, and 
another Parſon Induted, by which means he was ouſted of his 
Tithes, and for this cauſe the Action brought. "The Defendant 
pleads in Bar the Statutes of 13 Eliz. cap: 20. and 14 Eliz. 
cap. 11 for Now-Refpdency, upon which Plea the Plaintiff de- 
murr'd in Law. Ir was urged forthe Plaintiff, 'T hat the Plea 
in Bar was not good, becauſe it is not averred, that the Defen- 
dant had been Abſent from his Parfonage by the ſpace of Eighty 
daies in-a year, for otherwiſe the Covenant is not void by the 
Statures. For the Defendant it was altedyed, "That the. pleading 
of the Statute of 1 3 Eliz. is idle, but by rhe Statute of 14, Eliz. 
this Covenant is made void; for by the Starute , all Covenants 
ſhall be all one with Leaſes, made by ſuch Parſons:' and in this 
caſe, if this had been a Leaſe, this had been'clearly void by Sur- 
render of the Parſon; and ſo in caſe of a*Covenant. _ - 

an 
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and bros Juſtices, The Statutes of I 3 and 14 Eliz,, do not 
le Sik Afurances at the Common Law, nor intended to 
make any Leaſes void, which were yoid at the Common Law ; 
and therefore this Covenant-here is not "made void by the Statute, 
unleſs he be Abſent Eighty daies from his Parſonage.. Coke Chicf 
Juſtice agreed with them herein. They all agreed in this Caſe for 
the Plaintiff, and that by the Preamble of 14 Eliz. it is ſhewed 
the _— —_— w__ o—o——_ _ yon 
+ Proviſion of 13 El;z. by Abſence for Eighty daics : Judgment 
in this Caſe was given for the Plaintiff, 


Marſil. 
Calvin, 


CHAP, XXIX. | 
Of Abbots and Abbres , alſo of Chauntries, 
aud of the Court of Augmentations. 


L. Abbot, what ; why ſocalled; the ſeveral kinds thereof ; and 
bow many aticiently in England. 

2. A famous Abbot anciently in Ireland : The manner of their 
Ele#ion preſcribed by the Emperour Juſtinian : Anciently the 
Peers of France were frequemly Abbots. 

3. The ancient Law of King Knute concerning Abbots. 

4- The Abbot, with the Monks, making a Covent, were 4. Cor- 

ation. 

5. Abbots were either Eleftive or Preſentative; they were Lords 
of Parliament: How many Abbies #n England, and which the 
moſ# Ancient, Founded by King Ethelbert. 

6. Chaunter and Chauntrics, what, and whence ſo called; their 
uſe and end ; 4.7 belonging anciently to St. Pauls in London ; 
when and by what Laws their Revenues were wetted in the 
Crown. 

T. lad King John's time Abbots-and PriorswerePrefentative, 
afterwards Eletive. 

8. Six differences taken and Reſolved on in a Caſe at Law touch- 
ing Chauntries. 

9. Certain Caſes in Law touching Lands,whether under pretence 
of Chauntries given by the Statute tothe King, or not. 

19. VVhat the Court of Augmetation was, the end and uſe 
yrs when Eretted, how E#tabliſhed, and by whom Diſ- 

olved. 


(1-) Bbaand Abbas have one & the fame fignification,there- 
7 | fore Abbots are called Patres.c.ult.de Regular.Tnſch. 
ff Concil, 3,nu/.1t is cither an-Hebrew or Syriack word, 
ſignifying Pater with the Greeks and Latins, from the two firſt 
Hebrew Elementsor Letters, Aleph and Beth inverted; which Name 
the Monles firſt afſumed at their Original in Syria and Egypt. And 
although now in this Kingdom we know no more of this word 
[Abbot | than the very Name thereof; yet for his Antiquities ſake 
he hath the Alphabetical precedence in the Index of this Abridg- 
X ment, 
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ment, whether he be Archimandrita, Novel.Conf. 1 15.0r Cirnob;- 
archa, or Archimenachus. Hotrom. in -ver. Feuda, Mateo de 
Eccleſs,n0dit<.15-0-5,6. whether Miter d, and 

from the Dioceſan's Juriſdition, as baving within their own Pre- 
cints Epiſcopal Authority .in themſelves, and being Lords in Par- 


zer'd, but _y to jo ncaa in all Spiritual wag is 71 c. 
 Menaſterig.18.4;2.C. Abbas, © c. Viſitandi, cum 4..{eq. thid.Onme: 
16. 9-7. & C. cu Venerabiljs. (Extra. de Relig. ==y L 
Ann. p.. 442. So called Abbas, becauſe he is Pater Mongchorwy, 
Januen..«» /xo Cathol. glo. Jo. Andr. de Reſcript. c..1.yerb. 
an Clem. + Coke de Fure Eccleſraſt. fo. 2.8. and bath the c 
—_— of - Reli om and mot with the- 
a Covent. Ot theſe Abbots , together with two ar'thres P 
there were heretofare in England about the pumber "Thirty in 
all, What Coglecration is to a Biſbop, that BenediQtian js:to.,an 
Abbot, but.in divers refpets; for a Biſhop: is noti properly, ſugh 
until Conſecration, but an Abbot being Elected-and Cor a 
i properly ſuch before BenediQtion. cap. de Supl. neg). Prael.lib. 1. 
& 10. Clew.$. Statuimns, de Stat. Monach. un Clew. & cap. Me- 
minimus, de Accuſat. dg! $i 4 
- (2+) The Venerable Mr,Bede ſpeaks of an Iſland in Ireland which 
ever had an Abbot veſted with ſuch power and Authority ,..that 
every Province, yea, and the ay themſelves were under his 
Government, and ſubject to this Juriddifton: Beds 1ib.3 . de Ges, 
3. Spelm. de Prim. Eccle/. Angl-Sax. An. 603. The Emperaur 
JuHmian in the Firſt Bogk of his Codes hath expreſfly ordained and 
Prefaribed the,manner and form of the Election and Confirmation 
of an,Abbot, and what perſons they ought to 'be, and. how qua- 
liGed, - that ſhall be accounted worthy of that Eccleſiaſtical Digni- 
ty.cCl. 18it-3..& 1.47. 40.De Epiſc. & Cler.& Nowel. 5. cap. g. 
& Novel. 12.3.c. 24. Mr. Blount in his Newo-Lexicon takes notice 
pt.the word [[Abbacy]] and faies, it is the ſame to an Abbot, as Bi- 
thoprick' is to a Biſhop, reſembling it tro the word Paternity, and 
cites a-very {Ancient Record wherem .that ward is uſed: .An.34, & 
35 #L8c. 17, 18. Sciant .... 9uod Ego liabella Comrmitiſs.. Penb.pro 
Salute Anime mea Ded: Deo & Abbathie de Nuttleg. totam Wic- 
ham.jurta dicton Abbatbiamyc. Io theſe latter Ages the Abbots, 
through the, favour of Princes, and -their reſpect to the Church, 
have been reputed as Peers and Secular Lords, to . whom . they 
t&d-theiProvenues of Abbacies proportionable.to {uch Niguity 
r the-ſupport thereof : Thus many of the Peers of France have 
very.anciently and frequently been Abbots, as appears by Paradine, 


who:wrote.the Annals of Burgundy nigh 7 hundred. years ge 


ed” 


-- 


328 bf Abbots and Abbies, as alſo of Chaunmrits, 


— 


(a) Terms 
Law, verb. 
Abbot. 


(5) Ibid. 


An. 602. 


(c) Co. on 


Church, for he was OT Rn w 
Cur 


and then affirmed, thar he had ſeen very Ancient Records, wherein 


the Prery of uſe} theſe ſtyles and diſtinAiorm;viz. Duke and 
Abbot, Earl and' Abbot, &c. Gm). Paradin.Annal:Burgund. lib.t. 


fub."An. 1104. S Prat. © © « 


(3.) Notwithſtanding 'the ill opinion, which/in theſe daies not 


"-withour canſe' 'is coricerved- of the Ancient Abbies, yet it cannot 


without ſome breach' of charity be well ſuppoſed ; but thar ſuck 
Houfes, commonly called Religious,  werein the primitive and true 
intene® thereof: berrer- fed 'by the Founders; than after pri- 


' 


'Qiſed by  theit Thhabitants; for by the- Law made in-the daies of 
C.Kre:mn.6-it is evident, what ftrift devotion and blameleſs Con- 


verſation the Ancient Princes of this Realm expeRted from ſuch as 
then poſlefled theſe Abbies: The Law was this, viz. Ve will that 
Gods Miniſters, the Biſhops, Abbots,5c. do in a ſpecial manner take 


"'s right courſe, and live according to 'Rule ; that they call 't» 
' Chrift- night '&-day, much & oft, & that they do it earneſtly: And 
we Commuid them, that they hearken to God, & love Chaſtty: Full 


rruly they wit,that it is againf the Right to meddle with Women for 
Lufts ſake: Annot. Ridl. View, &c. cap. 4- Sef. 1. Whercby it 
Teems theſe Spiritual Fathers were ſu of old to incline to the 
Fleſh, all daies of the Week. An Abbot might be preſented to a 
hereby he was 
-perperual- Parſon Imparſonee,and am Animarum.34 H.6.1 5 
4-) The Abbor, or the chief Head of Abbies, being together. 
with the Monks of the ſame Houſe, a Covent, made a Corporation, 
and'was not by the Common-Law further charged with his Pre- 
deceffors Acts, than for ſuch things as were for the uſe of the 
Houſe, or ſuch Aft as were done under the Common-Seal thereof 
(4) And albeit a Creditor had a Specialty againſt a Monk; yetnot 


- the Abbot, but the Monk's Executors were chargeable for his Debt 


contracted before his entry into Religion, unleſs it were for ſome 
ſuch thing as cameto the uſe of the Houſe (b). 

(5.) Of theſe Abbots ſome were Ele#+ve, others Preſentativey 
and under this Title were comprehended other tions Spi- 
ritual, as Prior and his Covent, Friers, Canons, and ſuch like. And 
as there were Lord-Abbots, ſo there were alſo Lord-Priors, 'who 
had exempt Juriſdition,and were Lords of Parliament: Co. de Fur. 
Eccleſiaſt. fo. 28.4. It is ſuppoſed, that the Abbot of Sr. Auſtims in 
Canterbury was the ancientcſt of any in this Kingdom, Founded by 
King Erbelbertin A. 602. and next to him in Antiquity the Ab- 
bot of 94) 6 one a by Seabert King of the VVeſt-Saxons, 
An. 604. Some difference there is a Authors touching their 
Number inthis Realm, whereof ſome reckon but Twenty Six. Sw 
E4. Coke ſays they were Twenty Seven Abbots and Tao Priors. & 
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But a very Modern' Writer gives us a of no leſs than 
IE Iwens Priors; (d) whereof were Priors A- (4) Mr. Blows 
liens in Frence, Governours of Religious Houſes, erected for i bis Nowe- 
Foreigners here in England, ſuppreſſed by Henry the Fifth after 
his Conqueſtsinto France,and their Revenues after given by Henry 
the Sixth to other Monaſteries and Houſes of Learning, eſpecially 
fov the erefting of King's Colledge in Cambridge and Exton, Stow. 
—_— _ I BY 6 Yo on | 

.) Chaunter | Cantator || A Singer in t ire. {e) Ar St. 
Ka in Pembrokeſhire, the þ— is next _ Ether _— _ 
being no Dean. (f) Chauntry [Cantaria) e/Edes ſacra; ideo imſti- (f, camb. 
tura & dotata pradiis, ut Miſſa tbiders cantaretur pre anime Fun- Brit. 
datoris & Propmnquorum ejus. Theſe were commonly little Chap- 
pels or particular Altars in ſome Cathedral or Parochial Church, en- 
dowed. with Lands or other Revenues, for the maintenance of one 
or more Prieſts, to officiate as aforeſaid; whereof mention is made 
in certain Statutes in this Realm, (g) though nat toſuch ſaperſti-(&) 37. H. 8. 
tious uſes as aforeſaid. A-man might make a Channtry. by Licenſa?: + 
of the King without the Ordinary, for the Ordinary had nothing | = "og ſs. 
to do therewith: 9 H. 6. I6. It might be Found m a Cathedral In 
Church, alſo in any other Church : y H.6.17.Roll. Abr-ver.Chaun- 
try, lit. A. Q. 387. Of theſe Chawmries there were (it ſeems) 4.7. 
belonging to St. Pau/s Churchin London. (4) :The ſtirious ,, tales 
main uſe-and intent of the Chauntries originally was ayers qu 4 we 
for Souls departed, under a ſuppolition.of Purgatory, and of being, 
releaſed . thence | by Maſſes SetisfaQory; and is in Adam's Cale , 
fo. 1 12. mentioned by Sir Hen. Hobart Chick Juſtice in the Caſe of 
Pitt againſt Fames, That Prayer for ſuch.Souls was the general 
matter of all. Oh:ts, Arniverſaries, and the like, which were _ 


ſeveral forms of Prayers for Souls:i And (as inthe faid Caſe of 
Pits) ih--a man give Land:to a Pariſh-Prieſt, to pray, .of ſay. Mai 

for his Soul ; this is within the Law,. that is withia the Statutes of 
37 H. 8. 6. 4. and 1 E4.6. c.. 14. as itis-held 16 Eliz. Dyer, 337- 

r to. this purpoſe he is a Souls Prieſt, not a Parochial: (z). By ,; mia. 14.8 
which Statutes all Chawytries,. and all-zheir Lands and Hergdita, |; 
ments are given'to the Crown,and all-Lands, Rents, and. Profs Cafe Pits 
given to the finding of a Prieſt for the Superſtitious ends aforeſaid, vel. Famer. 
to continue for ever, are veſted in. the actual poſſcifion of the King Hob. Rep. 
and of his. Heirs and Succefſors for ever; who ſhall alfo.have. by the 
faid Statute of 1 E4. 6. all the Common. goods of ſuch. Chaun- 
fries, and the Debts thereof ſhall be paid to the Kings "Treaſurer ; 
and ſhall alſo have all Lands, and all fuch.ſums of mony, and part 
of the iſſues of Lands given for the maintenance or for the finding 
of any Anniverſaries, Obits, Lights, Lamps, &c. Only: the _ 
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- . his life; botthe King dying before he 


doth not exterid to fack Lands, as whereof the Governours of ſick 
Colledges as were mentioned therein, or Chauntries, were feized 
to their own aſes, nof'to'any Lands or Rents-given by the —_— 

all 
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the term of his | life'vhly; nor. ro any Copy*hold Lands; 


Rents and yearly: profirs-due'to any Patron, Donor, and Founder 
of any of the ſaid Chdumrries, Fe. andthe Right of others (ex 

the Governoursof Houſes) are by the ſaid Actfaved to them: < 
All Chauntries, Colledges, Free- and Hoſpitals, were by 
Parliament giveh to theKing H.8. for the carrying on of the War 
apainſt France and Scotland. Towards the Charges of which Wars 
the King obtained/a Grant: in' Parliament of che ſame, with the 
Lands thereto belonging, tobe unitedto the Crown: Butdying be- 
fore he took the benefit thereof, he left rhat ro ſuch of his Mini 

who had the managing of Afﬀairs in his Son's Minority ; Heyl. 
Hiſt. Eecliſ. pag. 12. In the Reign of King E4. 6. one of thegreat 
Aﬀairs was the retrieving of a Statute made in the 27th year of 


King #.8. by which all Chawntries, Co Free-Chappels,and 
che 


tals, were tted to the diſpoſin King for term of 
3 ar taken man - them into 
-his pofſeffion, it was ſet on foot again in the time: of King Ed. 6. 
and by Parliament during his Reign it was Enated, That all ſuch 
Colledges, Free-Chappel:, ang Chauntries, as were in being within 
Foe years of the preſent Seſſſon, which were mot in the Atul pf: 
ſeſſion of the ſaid late Ring, other than ſuch as by the Kings 
miſſows,” ſhould be altered, rranſported, and changed, together with 
all Maniors, Lands, Tenements, Rents, Tithes, Penſions, ; 
and other Hereditaments, to the ſame Pelonging, after the Feaſt 0 
Eafter then next coming, (bould be adjudged and deemed, and alſobe 
i the Atudl and Real poſſeſſion and Seiſirof the King, his Heirs 
#d Skcteſſors fot ever. -And:alrhough the Hoſpitals, being ar rhat 
time 110, were tioriacluded in this Grant, as they had beein that 
to the King deceaſed, &c. yet there were 90 Colledges within the 
con of that Grant (thoſe in the Univerſities not being rec- 
konedin that Nuttiber) and no fewerthan 2354 Free- Chapels and 


--| Chagntries; the Lands whereof were thus conferred upon the 


* 042 King by Natne, bur not intended to be kept together for his benefit 


oily. In which reſpe&t it was very ſtrongly inſifted on by Arch- 
biſhop Craymer, That the diflolving of theſe Colledges, Free- 
Chappelsatid Chauntries, ſhould be deferred until the King ſhould 
be of Age; to the intent that they might ſerve the better to fur- 
niſh and maintain his Royal Eſtate, than that ſo great a Treaſure 
ſhould be conſumed in his Non-ape, as it after was. Theſe Chaun- 
tries conſiſted of , Salaries allowed to one or more Prieſts, to ſay 
daily Maſs for the Souls of their deceaſed Founders and their 


Friends : 
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Friends: which not ſubfiſting on themſelves, were generally incor- 
porated and united to fome Parochial, Collegiate, or Cathedral 
Church. 'No fewer than 37 in Number being (as aforeſaid found 
and Founded in St. Pauls Free Chappels, though Ordained for the 
ſame intent, were independent of themſelves, of ſtronger Conſti- 
tution and richer Endowment than the Chantries ſeverally were. 
All which Foundations having in them an admixture of —_ 
tion (as preſuppoſing P:rgatory, and Prayers tobe made for the de 
liverance of the Soul from thence) were therefore now ſuppreſſed 
upon that account. Heyl. Hiſt. Eccleſ. in temp Ed.6.pag.5 0.51. 

(7.) Before King Fobr's time the King and other Founders and 
Patrons of Pricries and Abbies, were wont to Preſent Priors and 
Abbots : (1) But by King Febn there was a Free Ele&ion granted 
unto Priors (m). 

(8.) In Adams and Lambert's Caſe touching Chawntyizs theſe 
differences were taken: (1) If one give 20 /. per anmwn for the 
Finding of a Prieſt, and limit to the Prieſt 10 7. per annwn; all is 
given tothe King, for the reſidue ſhall be intended for the finding 
of Necefſaries: otherwiſe it is, if a Condition be annexed to the 
Gift, to give 10/. per annum toa Prieſt, there the King ſhall have 
bur —_— (2). Land of 20/. per annum. is givento find aPricft, 
with 10/. per annum. thereof, and thar the other 10 /. ſhall be ro 
the Poor, the King ſhall have but 1o /. Bur if it be for finding a 
Prieſt and maintenance of Poor men, without limiting how-much 
the Prieſt ſhallhave, the King ſhall have the Land, for otherwiſe he 
ſhall have nothing. (3) If Land of 207. is given for finding 
Salary for a Prieſt with 10 /. of it, and alſo a good uſe is limited, 
there the King ſhall have but 10 /. although the other Neceſſaries 
are to be found forthe Prieſt, becauſe a good ufe in certain (hall be 
preferred before a Superſtitious incertain uſe ; but if nothing in 
certain be limited to the Prieſt, the King ſhall have the Land. 
(4) If Land be given to find a Prieſt, the King ſhall have ir; bur 
if a Prieſt have but aStipend, the King ſhall have butthe Stipend. 
(5) When a certain Sum is limited to a Prieſt, and other good uſes 
are alſo limited, which depend upon- the Superſtitious uſe, all is 
given to the King. (6) It all the uſes be Superſtitious, of what 
certainty ſoever they are, the Land is given to the King; otherwiſe 
it 15, if there be any good uſe (#). | 

(9.) The Caſe was where A. deviſed to the Dean and Chapter 
of 7. 410 L. to the intent to find a Chazntry: in their Church pers 


— 


Q 11. H.4.64, 
(m) Ibid. 


(n) Co. 4. 4- 
aams and 
Lambert's 


petually,and an Obit for the Soul of D.and that the Chauntry-Prief ——__ 45* 


ſhould have 45 Marks yearly; King H.4.gave Licenſe to the Dean 
and Chapter to purchaſe divers Land m F. ad enera & opera pieta- 
 Fis : In the Will of A, they purchafed Houſes in F. and made Or- 

H h h dinanecs 
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dinances how the Prieſts -ſhovld be maintained, and obliged them- 
ſelves & ormia hona ſua ad x ir gan pot and they employed 8. 
for the maintenance of the Prieſt, and other Sums for the Qbs : 
Reſolved, T bat it was not a Chauntry, either in truth, or inrepura- 
tion, within the intent of the Statute of x Ed. 6. becauſe here are 
not any Lands given by A. and his Intent cannot make a Chawuntry, 
nor appoint any Lands thereunto, but obliged their Goods for the 
payment of an Annual Sum to a Prieſt; and when no Lands are 
given, nor employed to that purpoſe, it is riot reaſon they ſhould 
(o) Mich. 2. be given to the King (0). 
Jac. B. R. Hol 'A Freeman of London ſcized of Mcfluages of the value of 9 /. 
loway and . , 5 9 
Watkins Caſe, 4 5: Þ*7 #7m. out-of which a Quit-rent of 4.2 s. per ann. was paid, 
| 6H. 7. deviſeghe fame to the Parſon and Church-wardens of the 
Pariſh of. $. and their Succeffors, That the Church-wardens ſhould 
' receive the, Proftts*thercof, and therefore ſhould find a Chaplaia 
for eyer, to;pay' for the Soul of him and his Anceſtors and to find 
an Amniveſary, expending yearly on it 13 5.4.4. and the Reſidue 
of the profits thereof to be expended and employed about the Re- 
paratians of the ſaid Church ; which were done accordingly. The 
Queſtion now was, Whether theſe Mcfluages were given to the 
King by the Statute of 1 Ed. 6, of Chauntries ? It was faid, part 
of the Profits. were given for a good uſe, and that ſhould faye the 
Lands: But Reſolved, becaufe that was incertain, for it is ({5-qui 
f*erit) and alſo for. that it appeareth , That the Superſtitious ui 
and the Quit-rent did amount to the full value of the ming 


Cro. par. 2. 


and the value ſhall be taken as it was at the time of the making of 
the Will, and not to be of any _—_ value; 4A ſaid Meflu- 
| es were given to the King by the ſaid Statute (p). 
2x Oy  AAINT two Hoes in L. to the oath. OLI OL of S. 
Humphreys & . (1) To find an Obit, and to beſtow 3 5s. per annum upon the ſame 
Knig hi's Caſe. Obit. (2.) The reſidue of the Profits to Repair the ſaid Church 
Cro. par. 3- of S.. and to provide Ornaments inthe ſaid Church. In this Caſe 
it was Adjudged, That by the Statute of 1 E4.6. no moreof the 
Land was to the King, than was given to the Obit ; and the Devile 
(s) Hare and *? the. other uſes of the reſt was. good (4). 
EZ ns Cafe, A Citizen and Freeman of London ſcized of divers Meſſuages 
Cro- par. 1, and Tenements of the yearly value of 304. 6 s. $4. by his Will 
before the Statute of 1 Ed. 6. Deviſed the ſame to the Corporati- 
on of Skinners of London; and that.4.2 5. 8 d. thereof ſhouldbe em- 
ployed upon an. Obit, and 12 Marks yearly thereof upon the Prieſt, 
and the reſidue. to be employed upon poor men of the Corporation 
decayed by Misfortune, who inhabited the ſaid Mefſuages and Te- 
nements, and appointed the'faid Poor men to pray for his Soul, and 
{urther with the Profits to repair the Mefſluages and Toney, 
an 
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| and after the Stature of r Ed. 6. was made of Chauntries, It was 
the opinion of the Court, (1) That Lay-Corporations are ex- 
. cepted out of the Statute for their Lands, which they have to in- 
creaſe their Treaſure for the good of the Corporation, but not for 
Lands, which they have to employ to Superſtitious uſes. (2) Re- 
folved, 'That all the mony which was given for the Obit, and the 
finding of a Prieſt, was a Superſtitious ule, and given to the King 
by the Stature; but that which was given for the mamtenance of 
the Poor 'men; and although it was appointed them to pray for his 
Soul, which wasa Precept ſuitable for thattime,and which was givea 
for the Reparation of the Mefſuages, was not given to the Crown 
by the faid Stature: And Turner's Caſe was: vouched 'to be Ad-+- 
judged, where Land was given to the intent,that his Feoffees ſhould 
keep an Obit with fo much of the Profits of it as they ſhould think 
fit in their diſcretion, that the Land thereby was not givento the 
Crown, but ſo much of the yearly Rent as the Feoffees employed 
to that purpoſe; and if they had employed nothing that way; then 
nothing wasgiven to the Crown : In the principal Caſe it was Ad» 
judged againſt the Queen and Informer. (r) And in the Caſe be-(r) The Caſe of 
tweenthe Queen and Palmerit was ſaid by. Anderſon Chief Juſtice, *he Skinner: of 
That where a Gift is madeto ſuſtain Poor men and Maſs-Prieſts, -0299n: 
without limiting a certain quzmity, how-much to one uſe, and how 
much to the other uſe, there the Queen-ſhall have the whole Land: 
But if the quamity was appointed as to one uſe, and how much to 
the other uſe, there the Land is not forfeited, but only ſo much as 
is employed to the Superſtitious uſes (s). (2) Paſch, 36. 
(10.) In order to the better execution of the Premiſſes, there Eliz. 
was a Court eſtabliſhed, commonly called the Courtof Augmenta- *** 5 Rep. 
tions, erected as a Court of Record, by Authority of Parliament 
An. 27 H.8. which wasto have one Great Seal, and one Privy Seal; 
conſiſting ofa Chancellor as the chief and principal Officer thereof, 
a Treaſurer, Attorney, Sollicitor, Clerk, Uſher, and Meſſenger. All 
Lands, &c. belonging to Monalteries, Priories, and other Religious 
Houſes, and Purchaſed Lands were within the ſurvey and govern- 
ment of this' Court ; which (as the Lord Coke fays) could not be 
erected but by Parliament, becauſe a Chancellor and a Court of E- 
quity wereconſtituted. (#) There were alfo other Minilterial Oltt- /,1 ©, 1,0. 
cers that had relation to this Court; for there were Ten Auditors, p.', Cap. 1 F 
called Auditors-of the Revenues of the ſaid Augumentations, and 
Seventeen! particular Receivers of the ſaid Revenues. («) This {1 ﬆ. . - 11.5 
Court of Augmentations, together with the Court of General Sur- c. 2-, 
veyers being repealed, diſſolved, extinguilhed, and determined by 
King H. 8. by his Letters Patents in the 3Srb year of his Reign, a 
new Court of Augmentations was erected by his Letters Parents; 
hh 2 winch 
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334 Of Abbot. and Abbies, as alſo of . Chauntries. 
which Repeal and Diſſolution thereof was held voidin Law,becauſe 
they had been erefted by Authority of Parliament: For which rea- 
ſoa alſo the new Ere&tion of the new Court of Augmentations was 
held likewiſe void ; and therefore the ſaid Letters Patents, as well 
for the diſſolution of the former, as for the ereting of the later new 
Court of Augmentations, were after confirmed andeſtabliſhed by a 
Statute enacted by King E9. 6. (x). But afterwards Q. Mary, 
ne = > according to the power given her for diſſolution of the ſaid Courr, 
Rebrarſolof the by A&t of Parliament, did diffolve thefame by her Letters Patents, 
Stat. & Coke Dat. 1. fan,in primo Regni, and the day next following by other 
ubi ſupr. c. 16+ [etters Patents united the ſame to the Exchequer, which was utterly 
void, becauſe ſhe had diflolved the ſame bebre: So as ſhe purſued 
() Co. ibid. & I her Authority ; and ſoit was Reſolved by all the Judges. ( y) 
Dyer . Eliz, 6, The £0d-and intent of this Court was, that the K. might be juſtly 
dealt with: touching the profit of ſuch Religious Houſes; and the 
Court took its name from this, that the Revenues of the Crown were 
ſo much augmented by the ſuppreſſion of the ſaid Religious Houſes 
and the Land; for by the ſuppreſſing of ſome, and the ſurreadring 
of other Religious Houſes, the Royal Intrado was ſo much increaſed 
in the time of H.8. that forthe better managing of it,the K. erected 
firſt the Court of Augmentations,and afterwards the Court of Syr- 
wveyors; But in ſhort time, what by the profuſeneſs of ſome, and 
the avariciouſneſs of others, it was at laſt fo retrenched, that it was 
ſcarce able to find work enough for the Court of Exchequer. Here- 
upon followed the diſſolving of the faid Two Courts in the laſt 


) Heyl. Hiſt, Pavl; Rin (2) 
on op mn Parliament by this King (z;) 


CHAP. XXX 
Of Annates or Fiſt- Fruits ; as alſo Tenths ; 


of Aumone or Frank Almoipn. 


1. Annates, what ;- why ſo called ; paid enciently to the Pope ; 
when and by what Laws tranſlated to the Crown; a Court 
thereof, when eretted, and by whom diſſolved. 

2. The great Antiquity of Annates or Firſt-Fraits; the great Re- 
venue it brings to the Papal See ;' often inabioes of as 4a 
great grievance ancient ly, 

3. The Pope”s receiving of Annates compared to Aaron the High 
Prie#t's receiving Tithe of Tithes : The Original, Antiquity, 
and Equit 'y thereof controwerted by ſome of the Antient Ca- 
noniſts,. 

. VVhat the Tenure of Aumone or Frank Almoign is; a deſcri 
? tion thereof, with A uſe and end. IN 
5. The difference between Statute and Common Law touching 

Annates or Firſt-Fruits, whether due and payable upon Inſtitu- 
tion,or not till Induttion. 

6. To whom the Tenths of Spiritualties were anciently paid, and 
how they came to. the Crown originally. 


(1.) Y the Statute of 25 H.8.20. Annates and Firſt-Fruits 
of Archbiſhopricks and Biſhopricks ſeem to be one 


and the ſame thing, and were Anciently paid tothe 
See of Kome, and that throughout all Chriſtendom, as were alſo 
the Primitie, Fir#t-Fruits, or Profits of every Spiritual Living, bur 
were afterwards, by another Statute tranſlated from the Pope ro 
the Prince. (a) For the due regulation whereof there was a Court, 
purpoſely erefed by a Third Statute, (5) whereby it was made a ,, , us = 
Court of Record, and commonly called the Court of the Firft- (4; $:.32. 1.8. 
Fruits and Tenths,and ſo continued until ic was diffolved by Queen c. 35. 
Mary ; (e) ſince which time it was never reſtored, albeitthe Profitg ** 343.17. 
were reduced again to the Crown by the Queen Elizaberh,(4) and , = me 
the matters therof to be tranſacted, were transferred to theExchequer. i) - i % 
The Fir##-Fruits after the laſt Avoidance were probably called An- $e#. 2. cap.19. 
nates, becauſe they tooktheir meaſures from the rate or proportion (4) did. Sc. 
of one years profit of all Spiritual Livings and Promotions, and ! E'- 4. 
accordingly 
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accordingly areto be compounded for : fo that theſe Annater, Pri. 
mitie, and Eirſt-Fruitsare all one; and it was ancicntly the value 
of every Spiritual Ss by the year, which the Pope,claiming 
Mich. 5 Jac. the diſpoſal of all Eccleliaſtical Livings, reſerved. Theſe Im- 
Co. lib. 12. propriations began about thetime that Polydore Virgil, 1ib. B. cap. 2. 
makes mentions of, vid. Concilium Viennenſe, quod Clemens Quin- 

tus indizit pro Annatibus. Theſe Firit-Fruits were given to the 

Crown 26 H:$. cap. 3. Sir Ed. Coke cites an Ancient Record of this 

Subject, Hill. 24 Ed. 1. An. 1307. Ata Parliament held at Carliſle, 

great complaint was made of Oppreſſions *of Churches, &c. by 

William Teſta (called Mala Teſta) and Legate of the Pope; in 

which Parliament, the K. with the aſſent of his Barons, denied the 

payment of Firſt-Fruits; and to this effet he wrote to the Pope : 

whereupon the Pope relinquiſhed his Demand, and the Firſt-Fruits 

for T'wo years were by that Parliament given tothe King. Theſe 

| Firſt-Fruits or Annates, Primitiz, are the Firſt-Fruits after Avoi- 

Co.Inftr. par.4. dance of every Spiritual Living for one whole year (except Vicar- 

| 52. ages not exceeding, 104. and Parſonages not exceeding 10 Marks) 
- but all are to pay Texths. Which TenthsEccleſiaſtical Decime, are 
theTenth part of the value of all Ecclefiaſtical Livings yearly pay- 

able to the King, his Heirs and Succeſſors, by the ſaid Statute of 

26 H.8. cap.3. and 1 Eliz. to be valued according to the value of 

Eccleſiaſtical Livings, which were ſometimes valued by a Book of 

Taxation made in 20 Ed. I. which remaineth in the Exchequer, & 

by another Taxation in 26 H.8. which alſo remaineth inthat Court. 

+Eo. ibid, And according to this latter Taxation are the values of Eccleſiaſtical 
Livings computed for the Firſt-Fruits and Tenths. The Lord Coke 

ſays, That the Biſhop of Norwich had in 19 E.3. by Preſcription 

time out of mind, &c. Firf- Fruits within his Dioceſs of all Church- 

es after every Avoidance: But theſe were alfo given tothe Crown 

by the Statute of 26 H. 8.cap.3. And as for the Tenths the Cane 

miſts do hold, That the Pope pretended to have them Fure Divino, 

Num. 18. 26, a5 dueto the High Prieſt by pretence of theſe words, Pr.ecipe Levi- 
&c, vid. Jerom. tis atque denuncia, cum acceperitis a filiis Iſrael Decimas quas dedi 
in Bzek c. 444 wobis, Primitias earum offerte Domino, id e#t, decimam partem De- 
v, 28, &.8 cime, ut reputetur vobis in Oblationem Primitiarum tam de artis, 
quam de torcularibus, & univerſis quorum accipietis Primitzas offerte 

Domino, & date ea Aaron Sacerdoti.But the Parliament in 25 H.$. 

& 26 H.8. werenot of opinion that theſe Tenths did belong to the 

Biſhop of Rome, as appears by the ſeveral Preambles of the Star. 

then enacted: And had they been due Fure Divino to the Pope, it 

is not probable that Queen Mary by the At of 2 & 3 Ph.& M.c.4. 

would have exonerated and diſcharged the Clergy thereof, nor re- 


fuſed to haye had them paid to the Pope ; nor could the Biſhop of 
Nor- 
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of Aumone or Frank Almoign. 


Norwich (as aforeſaid) have preſcribed to have Firſt-Fruitswithin 
his Dioceſs, if they had been due to the Pope de jure divine, ſpeci» 
ally for that Anthony de Becke, for whom the Preſcription was made 
was a Reteiner to the Court of Rome, and made Biſhop of Norwich 
by the Pope. Vid. Co. Inſtit. par. 4- cap. 14- 

(2.).It was an old Obſeryation,& of noleſs truth than Antiquity, 
thar there never was any Invention that eyer brought more fres 
ſure to the Biſhop of Rome, than this of Annates, which is of far 
greater Antiquity than ſome Modern Writers ſuppoſe : ſo Polydore 
Virgil. Pol. Virg. de invent. rerum, lib. 8. cap.2. Et Annates morg 
fſuo appellant Rrimos fruct us unius Anni Sacerdotii vacantis, aut di- 
midiam eorum partem. Hiſtorians do not agree, what Pope firſt 
impoſed Firſt-Fruits: V/alſ. An.De.1316.Trivet.Ranulphus Ciſtren- 
fs, lib.7. c. 42. Polyd.Virg. ubi ſupra. Platina, Fox, &c. This Tri- 
bute or Revenue long fince, when the Biſhop of Roxwe had not ſuch 
hrge poſlefſions as now he hath, yet ar vaſt expence and charge to 
uphold and maintain his Dignity, was gradually by little and little 
impoſed on ſuch vacant Benefices as himſelf conferred and beſtow- 
ed, which, as Hoft ienſis (contemporary with P.. Alex. the _— 
doth athrm, was often complained of .as a very great Grievance: . ſo 
that after this Labarel- declared in the Council at Vienna, That 
Clement the Fifth, who was made Pope in the year 1 305. forbad 
the receiving thereof; and that laying the ſame aſide, the Twentieth 
part of the Sacerdotal Revenues ſhould inſtead thereof be annuall 
paid to the Biſhop of Rome; but this not taking effet,the Pope Fd 
retained. the ſaid Annates to his Exchequer, as that to this day it 
57 a one of the conſiderableſt parts of his Revenue. Pola. Virg. 

i ſupr. 

(3.) The Canoniſt Gammarus, in favour of the Apoſtolick See, 
aſſerts that Amnates are very juſtly required by the Pope pro Con- 
ſerwvando decenti ſtatu, and compares it to Aaron the High Prieſt's 
receiving the Tithe of Tithes, the Tithe of ſuch Tithes as were 
given to the other Prieſts; adding withal, that Amnnetes are of 
very great Antiquity; Gammar. in Extr. Tulii 2. de Simon. Pape 
Ele&. nu. 2.5 3. in Repet. Far. Can. To. 6. par. 2. fo. 54. asappears 
by rhe Conceſſions of Fo. Andreas, and of Heſtienſis, Fo. Andr.& 
Hoſtienſ. in c. inter catera, de Offic. Ord. the which Tho. Aquinas 
doth not deny, ſaying, That it is but conſonant to Natbral reaſon, 
that he qui omnium curam habet, de Communi alatur and thence 
concludes, That the Pope may require Tithes and Annates from 
the Clergy ;. Aquin. 2.2. queſt. 87. artic. 4. As to theOriginal of 
theſe Annates, Platina and Blondus report them to have been fiſt 
exacted by Pope Baniface the Ninth : Others aflert itto bein the 


time of Pope Fohn the Two and twentieth, which was aboveSeven- 
ty 
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Of Anhates or Firſt- Fruits, Oc. 
ty years before that Bomiface.Bur Fobannes Eccius in his Enchiridion 
againſt the Lutherans, ſays, that both Blondus,Platins, and Grava- 
mings, whom he there nick-names ( Eccleſiz Conſarcinatores) were 
all in an Error in afcribing the Original of Annates to this Boniface 
or that Fobn; for ſays he (quoting Fobannes Andreas for his Au- 
thor) in the Council at Vienna, Ann. 1311. whereof P. Clement 
the Fifth was Preſident (which was long before Bewiface or Fobn 
the 2.2) there was a Debate concerning Annates; Fo. Andreas ub1 
ſupr.& Gam.ubi ſupr.Bur there ſuppoſing Clement the Fifth to have 
been after John 229. was theground or reaſon of their Error. 

(4-) Aumone or Frank Almoign is the fame which we call Li- 
bera Eleemoſyna, or Free Alms, whence the Tenure is known by 
the Name, Tenure in Aumonegwhich is a Tenure by Divine Service. 
(a) Britton, (8) It is a certain Tenure or Title of Lands at the Common Law, 
&. 164. as when Lands or Tenements are freely given in the way of Alms, 
to ſome Church or Religious Houſe, upon this condition or con(1- 
deration, That Divine Service ſhall be offered and Prayers made 
pro bono anime Donantis,or the like: So that this Aumone or Frank- 
Almoign isno other thana Tenure or Title of Landsor Tenements 
beſtowed upon God, by giving them to ſuch as devote themſelves 
to the Service of God, for pure and perpetual Alms : whence the 
- Feoffors or Donors cannot demand any Terreſtrial Service trom the 
Feoffees, fo long as the ſaid Lands and Tenements remain in their 
(5) Britt. c. 66. hands. (6) With this agrees the Grand Cuſtomary of Normandy, 
() BaR1 » C4. 23-and whereof Bratton writes atlarge. (c)But Britton makes 
c. 5,& 10. Another kind of this Land, which is given in Aims, but not in Free 
vid. F. N. B, Alms, becauſe the Tenants in this are obliged to certain Services 

fo. 211.& tothe Feoffor (4). ; 
New Book of (5.) In the Caſe of Dennis againſt Drake it was ſaid, That if a 


Entries, verb. 


Frank 41. an belnſtituted ro a Benefice, he ought to pay the Firſt-Fruits be- 
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moigne. fore InduQtion by the Statute; but by the Common Law it was 0- 
(a) Britt. ub; therwiſe, for he is not to have the Temporalties until InduRtion, 
fapr. and therefore he could not pay the Fir#-Fruits : But another per- 


ſon cannot be Prefented to this Benefice during the continuance of 
_ the firſt Inſtiturion. And an Inſtitution toa ſecond Benefice is a pre- 
"ary we ſent Avoidance of the firſt (e). 
Poke. (6.) Decime, id eff, Tenths of Spiritualties were perpetual, and 
Lane's Rep. Paid tothe Pope, till Pope Urban gave them R. 2. to aid him a- 
Vid. Co. lib. 4. gainſt Charles,King of France, and others, who ſupported Clement 
_— $ Caſe. the Seventh againſt him. And 5 H.3. by the Pope's Bulls all Tenths 
Mich 5. lag Lo paid to H. 3. for years: Theſe were given to the King 26 H. 
Col. 1. 12. $.cap.3.Vid. Lambert depriſt. Angl. &c.fo.128.cap.1 0.Sr.1bid. inter 

Leges Inz. fo. 55. cap. 4- 


CHAP. 


CHAP. XXXI. 
Of Altarage. 


1. The genuin ſignification of the word , what is com- 
prebended under that word : Two Caſes at the Common Law 
touching Altarage. 

2. A ſevere Canon made by Cardinal Otho again#t the groſs a- 
buſe of Altarage; an Artifice to defeat that Canon: And whe- 
ther Altarages may be let to Farm. 

3- Whether Tuhe-Wool will paſs by the word Altaragium ? 

4 The word Altaragium ſhall be expounded according to the uſe 
and cuftom of the Place. | 

5. Whether Tutbe-wood may paſs to the Vicar bythe word Altars- 
gium. 

(7) | Liarage or Altaragium, a word though now fome- 
what obſolete, yet in fignification of Eccleſiaſtical 
cognizance, and in the intent thereof praQticable at 
Pais day. Mr. Blownt in his Nomo-Lexicon takes notice thereof asa 
word wich comprehends not only the Offerings made upon the 
Altar, but alſo all the Profit which accrues to the Prieſt by reaſon 
of the Altar, Obventio Altaris. And for further proof and illuſtra- 
tion of this matter, there cites a Preſident out of the Orders and De- 
crees of the Exchequer in the Reign of Queen Elizabeth to this 
effet, That upon hearing the matter between R. T. Vicar of Weſt- 
Haddon, and E. Andrews, it was ordered, -'That the faid Vicar 
ſhould have, by reaſon of the words (Altaraginm cum manſo Com- 
petenti) contained in the Compoſition of the Profits aſſigned for 
the Vicars Maintenance, all ſuch things as he ought to have by theſe 
words according to the Definition thereof made by the Reverend 
Father in God, Fobn Lord Biſhop of London, upon Conference with 
the Civilians, viz. &c. all DoCtors of Law, b. e. by Altaragium 
Tithes of Lamb, Wool, Colt, Calf, Piggs, Goſlins, Chicken, Bur- 
ter, Cheeſe, Hemp, Flax, Honey, Fruits, Herbs, and ſome other ſmall 
Tithes, with Offerings that ſhall be due within the Pariſh of Weſt- 


Haddon. (a) The like Caſe was for Norton in Norbamptonſhire, (+) Mich. 2 1. 
heard of late years in the ſaid Court, and upon the Hearing ordered E% 18 Seac. 
in like manner as aforeſaid. Thus all Oblations, whether in Mony , 1 


or Bread, to ſuch or ſuch an Altar, either qut of Devotion or Cu- 
Iii ſtom, 
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(5) Gloll. in 
Matt. Par. 
Blount's No- 


mo- Lex. ver. 


Altaragium, 


ſeem to be included in Obvention ; the other Profits conſiſting in 
the Tithes Predial or Perſonal, as alſo in the Glebe. Foby de Aton 
in his Gloſs upon Cardinal Orho's Conſtitutions, deſcribing the Pro- 
wventus ex Altari, ſays, that they are Offerings either in Bread or 
in Mony, or conſiſting in other minute Oblations, vulgarly called 
Altaragium. Conſt. Otho. cap. Audits. verb. Proventus, Gloſs. ibid, 
Which word extends it ſelf alſo ro all things pertaining to the Al- 
tar, and relating to the Ornamentsthereof, which were by the Ca- 
nons and Conſtitutions of King Edgar, An. 967. to be Mundiſſima 
& apprime Concinnats : Canon. 4.2. Edgar. Reg. e Veterrimo M.S. 
Codice Saxonico,Colleg.C -— pom, 6 Cantebrig. But this cannot refer 
properly to the word Altaragium otherwite than in ſenſu largo ; 
for by the genuin Gignification thereof is meant only the Obven- 
tions, Oblations, and Profits of the Altar , not the Ornaments 
thereof, 

(2.) In Cardinal Otho's daies, about 170 years ſince, this Pro- 
venue of Altarage was moſt grolly abuſed by many of the Clergy, 
inſomuch that he made a moſt ſevere Canon or Conſtitution againſt 
the Offenders in that kind, for in theſe daies (as, he obſerves in the 
Canon) theſe Miſerable Prieſts {for ſo he there calls them) ro ad- 
vance the profits of their Vicarages out of their ravenous Cove- 
touſneſs, by the exceffive gain of their Alrarages, would admit 
none to their Penitential Confeſſions, unleſs they firſt depoſited 
ſome mony, in purſuance of a precedent Compact (as rhe Gloſs has 
it) by way of a Simoniacal extortion, far excceding the allowed: 
and accuſtomed Altarages or Oblations of the Altar * And theres 
fore, firſt declaring them not only unworthy of all Ecclefiaſtical 
Benefices, but alſo of the Kingdom of God, did Decree, That the 
Biſhops in their reſpeRive Dioccſſes ſhould make a moſt exat En- 
quiry touching this horrid abuſe, and that all ſuch: as were found 
guilry thereof, ſhould be removed from and deprived of the Bene- 
fices they poſlefled, and for the future be render'd: incapable of all 
Ecclefraſtical Preferments, and wholly ſuſpended from their Fun- 
ion for ever. Conſtir. Ortho. Ne aliquid exigatur pro Sacramentis 
fol. 6. werb. Audits. Notwithſtanding which there being then in 
uſe and pradtice another kind of Simoniacal Artifice to = Jour the 
exceſs of Altarages, by Letting them and other Ecclefiaſtical Re- 
venues and mw” of the Church to Farm, another Canon - Con- 

cution 


=O ON" _—_—— —_ 


bn —— 


| Of Altarage: 


edna er oe 


347 


ſticution was then alſo Decreed, inhibiting and forbidding all ſuch. 
Farms of Alterages in any kind for the future : Where Joby de 


Aon in his Gloſs upon that Canan fays, it was coviſticuted for the. 


prevention of Simony; and there takes the occaſion-:to put the 
Queſtion, Whether it be lawful to. allow a Parochial Chaplain for 
his ſtipend the Annual Obventions of Alterage in whole,or in part; 
the Negative ſeems (ſays be) to be inferred a the Text of that 
Canon; but in. his own opinion he is of another judgment, becauſe 
it matters not, whether .bis Salary be paid in Mony or any other 
Eccleſiaſtical thing ; and concludes, that an Aſſigment of ſuch: Al- 


tarages may ſafely be tolerated ; andthat the Prieſt to whom Alta- 


rages aredue, may appoint his Proctor to colle&t the ſame, and'be- 
ing ſo Collefed, lawfully be him for. his Stipend 2: And 
although the Canon forbids the. Letting to Farm the Altarages, and 
other profits of the Church, yet the Gloſs holds that the; T'emporal 
Provenues of an Eccleſiaſtical Juriſdiftion may be fold 'or let to 
Farm ; but not the Spiritual Right of the Juriſdiftion it (elf. ;bid. 
_ Ne Dign. tradantur ad firmam, verb. Eccleſias, & Gloſs. 
j 
(3-) Note, upon Evidenceto a Jury, between Brett and V/ard 
upon the diſſolution of a Vicarage in the County of VVarwick, 
which was'part of the Priory of Dantry, where the Pope by his 
Bull gave to the Vicar Minutas Decimas & Altaragium.And it was 
certified by the Doftors, That Altaragium will paſs to the Vicar 
Tithe-wool, &c. and the uſage was ſhewed in Evidence, and the 
y of the Popes Bull ; and the Court would not credit that 
without ſeeing the Bull ic ſelf: And fo the Plaintiff was Non-ſuit, 


and the Jury was dicharged. (c) Balla 6. e. ly Veſiculs 
aque ſuperfluens : Butin this caſe a more reverend ce was had - daraet--— 
of the Popes Bull. Bulls is alſo taken for the Boſs of @ Nail or Bri- Winch. Rep. 


dle : Hinc Bulla pro Sigillo &- pro obſignato Diplomate, in primis 
literis Pontificum plumbeo ſigillo notatis. Has literas Bullam w- 
cant, quia plumbed bulld arttentur ; quemadmodam apud Romanos 
bulls erat Ornamentum aureum, quod jungebat weſtes : EFF enim 
bulla tumor, & ornawentum illud, boc Bulle nomen retinuit, quams 
vis in figuram Cordis eſſet fabricatum, ut refert Macro. is 1. Satur. 
quare 4 hors wveſtis ipſa Bullata Bulla nuncupatur;, ita & litere 
Apoſft, Bulla plumbi munit Bull 'nuncupantur. Gammar, Extra. 
Cum tat Divino. UE 
(4) W. Libels againſt G. in the' Eccleſiaſtical Court for Tithes 
of Wool, Wood, and'Apples, &c. and he ſhews that he was Vicar 
there; and that the 8 E. 1.. there was a Compoſition, 'That the 
Parſon ſhould have the Tithes of Grain and Hay,, & preterea the 
Vicar ſhould have: A/taragium : And for that-thoſe Tithes did 


1 113 not 
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(d) Dr. Wood 
and Green- 
wood”s Cale. 
Hetl. Rep. 


Mich. 10 Jac. 


B.R. Reynolds 
verl. Green. 
Bulſt. pa. 2. 


nir:belogg''to-the Vicar, he prayed a Probibition. And Henden: 
obje&ted, That'the Pariſhioner ought-to ſer forth” his Tithe, and 
not; diſpute the'Fitle: of the; Parfawor 'the Vicar; but the Vicar 
ought-to come- into the: Eccleſiaſtical Court pro intereſſe ſuo : But 
notwithſtanding /that, 2nd. notwithſtanding the Vicar refuſes to 
claim thoſe ithes, and that. always -within memory they have 
been paid'to the:/Parſon, | yer a Prohibition 'was granted !: And in 
the end (uporithe Com ſition). power is reſeryed:.toithe: Ordi- 
_y it.any- dogbrior abbinicy be 1n the Compolitiony to expound- 
oridetetmine it3* and if. he pleaſe, ro-increaſe the part of the Vicar; 
and there was no power. of diminution : As by Hutton, it is alſo 
uſual-in ſuch Compolitions ; and they fay, That the word Altara- 
gium-ſhill be :expounded according to the uſe ; as if Wood had 
always-been-paid-to the Vicar by. virtue of this:word, fo it: ſhall 
continue; otherwiſe not: And-ſo it had been Ruled in the-Exche- 
uer 3- and ''upon- that Preſident it was Ruled accordingly in thi; 
urt : and by them Wood is Minuta decima, as in the caſe of St. 
Albavns it was Ruled (4). 

(5-) In a Trial at the Bar inan Action of Treſpaſs, the Qee 
ſtion-ariſing between the Parſon and the Vicar, as touching Tirhe- 
Wood, 'and\to-whom the fame belonged: As to this by the Opi- 
nion of the whole: Court clearly, the Parſon de mero jure ought to 
have the Tithe-Wood, if the Vicar be not Endowed of the ſame, 
or claims to have it by Preſcription; but without ſuch a Dotation or 
Preſcription the ſame:belongs'to the: Parſon. Another Queſtion was 
propounded for the Vicar, who entitles -himaſelf unto the Tithe- 
Wood'by-thefe words [[Altaragium} and Minute Decime, whe- 
ther-thoſe wordp-will.carry. the Tithe-Wood unto. him or not : As 


to this, the expoſition and+true definition of this word [ Altaragium] 


is con{iderablez-and to-whom this is due. | Alraragium\ as was ob- 
ſerved,is that which is:due-tq be ſerved at the Altar.#/5Hiams Juſtice, 
Altaragiumiisthatonly:and properly:whichis offered at the Altar, 
and Minut £ Decime are the ſmall Tithes ; alſo the word [ Altara- 
giums] Will not carry Tithe: Wood ;- And this isthe Queſtion here, 
Whethes the Vicar by this-word: [ Alraragiurs] hath Title to the 
Tithe-Wood? Crook Julitice: T his word ("5 doth not carry 
the Tithe- Wood, which are:great Tithes, . but: Minuraz: Decimac, 
which are-petit ſmall: Tirhesz Adſonare Decime & Altaragia, the 
Vicar,as was urged,is to have them by his Compoſutionzand:that/by 
theſe words he'isto have Tithe-Wood:Fleming Chief Juſtices There 
1s anufage here laid in-the Vicar: txhaye the/Tither Wood, by-rea- 
ſon of 'thele words, Altaragia & Minuta Decime; the which the 
Vicar. can nv.ways have, but by. Preſcription or! by fuch. a-Ulage; 
and-19 the ſame 1nay-pals by-theſe words Altaragiai& Minnte De- 

30; : | cime, 


Of Altarage: 343 
cime, and the Uſage had — ly : Alfo Sheaves of Corn kave 

paſſed by Uf: ph Vicar, by t Heane Altaragia & Minute 

Decime, and fie was Adjudged in the "Court 'of Exchequer. The 

Tudges all agreed in this, That by theſe words Altaragia & Mi- 

nute Decime, by Uſage, Tithe-wood may well paſs; and ſo hath 

the Opinion of all the Civilians been. Floming Chief Juſtice, and 

the reſt of the Judges agreed in this, That by Uſage, the word Al- 

taragia ſhall be accounted inter Minutas Decimas.Williams Juſtice, 

By . word Altaragia Tithe-Wood doth not paſs ; but” if the 

Vicar have uſed to have the ſame, time out of mind, This Span, 

and ſhall paſs under the words of Minute Deetme. Fleming Chief 

Juſtice ; Though the-Law be againſt it, that Tithe-Wood doth-not 

paſs by theſe words, yet by Uſage it hath been allowed good, to car- 

M4 Tithe-Wood by theſe words, being of ſmall value'; and by 

uch uſtage 'Tirthe-Wood may paſs, though the Law be againſt it. i 
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CHA P. XXXII 
Of Tithes. 


' I, VV hat Tithes are ; the m__ thereof in England, with the 
Diviſion and Subdiviſion thereof. 

'2. VVhether the Quotity be Moral, or only of the Ceremonial cr 
Fudicial Law? - The Inſtitution of Tithes ; the lawfulneſs 
thereof under the Goſpel, it is Sacriledge, Theft, and Robbery 
to withold them. 

'3- The Common Arguments againſt payment of Tithes, An- 
ſwered. | 

4 A fourfold Diviſion of Tithes under the Levitical Law. 

» The Schoolmens conceit touching the Diviſion of Tithes, in 
alluſion to the Diviſion of the Law of Moſes. 

6. Tithes anciently rare Frok are now Temporal Inheritances: 
ſeveral Laws touching Tithes in general. 

7. What the Common Law of England underſtands by Tithes ; 
The firſt obfErufion 5 thereof by Charles Martel. 

8. The ſuppoſed reaſon, why Tithes" before the Lateran Council 
might be paid to any/Churzeh or any Prieſt. The original Divi- 
fron of England into Pariſhes. | 

9. The Exatt proviſion anczently,” as will before as ſince the Con- 
queſt made'by the Sovereign Kings and Princes of this Realm 
for due payment of Tithes. © © 

19. The Suppoſition of the Parochial Right of Tithes tobe ſettled 
by a Canon of the Council of Lateran, Contradifed. 

11. Whether a Parſon may make a Leaſe parol of bis Tubes. 

12. Tibes diſcharged by Unity of poſſeſſion. 

©313- 4A Covenant | A Parſon and Pariſhioner touching Non- 
payment of Tithes. 

I4- Whether Proof by one Witneſs in caſe of Tithes ought to ſuffice 
in the Eccleſiaſtical Court. 

I 5. Tithe-Wool, and Rotten _ : Tithe-Calves. | 

16. Tithe- Headlands; Tithe-Wool ; Lamb and Wool included in 
Small-Tithes. | 

I7. 2 mois of ſheep depaFtured in one Pariſh and Shear d in 
another. 

28. Swit for the Tithe-Graſs of a Riding Nagg. 

I9, Modus decimandi touching Tithe-Wool, and Lamb. _y 

20, Park- 
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20. Park-Tithes ; Buck and Doe not tithable ; what 
and Pheſants are not tithable. _ 

2.1. Saffron, whether it be Small Tithes ; Veniſon not tithable. 

2.2. Probibition for not allowing Proof by one Witneſs. 

2.3. An Attion of the Caſe lies againſt a Parſon, that takes not 
away in due time bis Titbe-Corn ſet out. 

24. The Pariſhioner-not obliged to divide the Tithes into Moities, 
where 120 perſons have portion of T ithes by. halves. 

25. A Cuſtom of not tithing the od. Sheafs, 4 

26. Whether Tithes ſhall be paid of the Glebe Leaſed to a Far- 
mer. 

27. Whether Tithes may be Leaſed or Releaſed without deed. 

28. A Parſon may Sue in the Eccleſiaſtical Court pro modo De- 
cimandt. 

| oy —_— that Court may proceed therein in caſethe Modus be 

enied. 

30. In what caſethe. Right of Tithes is triable inthe Exchequer. 

31: A Caſe in Law touching Preſcription, and of Tithes of a 
Park Diſparked. 

32. What things are reputed Majores, what Minores Decime, 
and how they may vary according to the Circumſtances. 


33 ve won Tithes are payable of Cattel for the Dairy or the 
Plough. , 
3J4- Wherber 4 Dean and Chapter be capable denondecimando 


their Lands. 
35- Touching Tithe-Herbage of your Cattel, of Hedge-fuff, of 
Orchards, and the Cuſtom of Hearth-peny. 
36. Tithe-Fiſh, Cuſtomary Tithe; whether Prohibition or not. 
37 : 2_ tithable, if ſold ; whether Pigeons, 5f ſpent mube 
e 


38. Several Caſes touching Diſcharge of Tithes. 
39. Hay of Headlands, whether titbable? 
40. Preſcription for diſchargeof Tithes upon payment of 10 3. per 


ann. 

41. A Forreft is the Kings Hands is priviledged of Tithes, not 
ſo in the hands of a Subje&#: The Right of Tuthes berween 
Parſon and Vicar, triable in the Eccleſtaſtical Court. 

42. Whether Tithe ſhall be paid for Hedge-boot and Fire-boot ? 

43- Touching Tithes of young Cattel, of Hedging and Paige, 
the Herbage of Heifers, and Horſes, of Dry-Cattel, and of 
Gardens, ; far tuthable, or not. | 

44- Apples Follen out of the Orchard, not tithable ; noTuhe of 
Pafture 0 —_— g_ dry, my for a 
. ithes for life, not gooa wi ee 

en + et 46. Eftovers 


Partridges 


. Eſftovers: burnt in the houſe, not Tithable. The Hearth-peny 
good by Preſcription. | ; 

4:7. 4 Compoſition for Tithes de anno in annum. 

3 The Modus decimandi is Suable in the Eccleſiaſtical Court, 
as well as the Titheit ſelf. 

49. Prohibition in caſe of Libel to prove in perpet. rei memo. 

50. Cuſtoms of Tithe-Graſs Cocks as to both Mathes, 

51. Ina Probibition upon matter at Common Law,and not with. 
in the Stat. of 2 E. 6.13. the SuggeFtion need not be proved 
in Six months. | 

52. Tithe-Hay of Headlands ; Cuſtom and Preſcription. 

53- Titbe-Hay of Heathlands , alſo Tithe of Pidgeons. 

54. Minute Tithes to the Vicar. | 

55. Tithes to Parſon and Vicar may amount but to one Alticn, 

56. The Curate may not Preſcribe in Tithes againſt the Parſon, 

57. Curates may ſue for Penſions in the EccleſiaFlical Court. 

58. By the Civil Law, the Parſon to have Notice woen Tithes ſet 


. out. : 
59. Aion on the Caſe againſt a Compounder for Tithes Suing in 


the Eccleſiaſtical Court. | 

60.. Modus decimandi by one may. bold as to the others for a Pro- 
bibition. | 

61. Compoſition for one year good without Deed, not if for years. 

62. Tithe-Haſel, Holly,Willow,Whitethorn, VVhether the Pari- 
ſhioner ſhall preſerve the Parſons Tithe for him? 

63. Teſtis Singularis 10s ſufficient to prove payment of Tithes in 
the Eccleſiattical Court. 

64- Compoſition for Tithes, and a Prohibition thereon. 

65. Tithes taken away by a Stranger after they are ſet out, the 
Parſons remedy lies at the Common Law. 

66. In what Caſe no Coſts upon failure of Proof of the Suggef+ 
tion within the Six months. | 

67. Modus: Decimandi may be Sued for inthe Eccleſiaftical 
Court ; where if denied, they are to ſurceaſe. 

68. Cuſtom in Cornwal nedins Tithes of Sea-fiſh. 

69. In what Caſe an Agreement for Tithes for years may begood 
without Deed. 

70. In what Court Tithes of Rents im London may be Sued. 

71. A Colletor of Tithes cannot Licenſe a Pariſhiover to carry 
away his Corn. 

72. VVbether Debt lies for Treble dammages upon Fraudulent 
ſetting forth of Tithes. 

7 3: Tithes where they belong to the Parſon or the Vicar, cogniza- 

ble in the Eccleſiaſtical Court,where the Right of Tithes is con- 


feſſed. 74. The 


F 
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7 5- Modus Decimandi in reference to 4 Park, 

76. A E_—G ſetting out of Tithes, is no ſetting them out 
at at. 

77. The Vicar ſhall have Tube of Rape-Seed, being within s 
Preſcription, though a new thing in England, 

78. What the word Garba ſignifies. 

79. Whether Weod in its own nature be great Tithes; and in 
what caſe it ſhall paſs by the words de minutis Decimis. 

80. If two Tules of Tuthes unite in one perſon, there need but one 
Attion for them. 

81. A Parſon may not ſet a Leaſe for years of Tithes per parol 
only. 

82. If « Parſon be diſturbed in carrying away his Tithes ſet out, 
bis Remedy lies properly in the Eccleſiaſtical Court. 


(1.) ITHES (Diſmes, Dceime probably an abbrewation 
from the Saxon, Teopung, or Tithing, properly De- 
curia in that Language. Lamb. Expl. of Sax. words, 

ver. Decuria. That the Apoſtles and Elders xe or were 

competently ſupplied by the Contributions of the Few:iſh Profelytes 
is very conje&turable in that they ſold their poſſeſſions, and brought 
the price thereof and laid ir down at the Apoltles feet; and ſuch as 
then planted the Goſpel and laboured in the Word and Do&tine, 

had their maintenance by the Contribution of their Converts, Vid. 

Concil. Grang.Can.7.& 8. And St. Cyprian writing tothe Church of 

Carthage, Epiſt.2 3.834-to receive Aurelius & Cellerinus,Conteflors, 

faith in Epiſt. 34- Presbyterii honerem defignaſſe nos illis jam ſcia- 

tis, ut & ſportulis iiſdem cum Presbyteris honcrentur,& Diviſiones 

Menſurnas equatis quantitatibus partiantur, Know you, that we 

© have already deſigned to them the Dignity of nun 

might be honoured with fuch allowances as Presbyters have, and 
receive equal ſhares in the Monthly Dividends. So that $ as 
were the allowances, which in this !nfancy of the Goſpel the Prel- 
byters had out of the Contributions of the Converts ; and the Fra- 


which received ſuch allowance. Theſe Converts (after the Conver- 
fion of Conſtantine the Emperour) many of them being Gover- 
nours and Nobles, ſerled great and large Demſn-Lands upon 
thoſe who Converted them; and that (according to Mr. Selden's 
conjecture) the firſt Oratories or places of Publick Worſhip, were 
built in the Lands beſtowed on them ; which firſt Oratories were 
called Cathedrals, Sees, or Seats, from their conſtant Relidence 

; K k k there» 


Cawarye'? 
Diſcourſe of 


tres Sportulantes mentioned by him in his Epſ#.66. were the Clergy Patronage, p 3. 
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thireon; That the Chriftian Church even in times of Perſecution 
laid claim to T'ithes as due Fure Divino, is partly confeſſed by Mr. 
Selden himſelf, citing ſome paflages in the Ancient Eathers to that 
purpoſe. But when the Empire became Chriſtian, thenthe Chriſtian 
Clergy did more earneſtly preſs ro Donation of Tithes; and in 
proceſs of time they prevailed, not only by Preaching and Candns, 
but by the Edi&ts of Emperours and Kings, to have Tithes given 
to the Church. And it appears, that the Roman Empire, wherever 
it did reduce any Conquered Country in formam Provincie, ap. 
pointed the Farmers of the Cuſtotns, to colle&t among other Im- 
poſitions, the Tenths of the Tenants of the Empires; that is, of 
all who occupied any Land in the Conquered Province, either as 
mediate Tenants to the Empire, or as Sub-renants under them, 
The Publicans therefore who colleEted: theie Tributes, were called 
Decumnani, as Mr. Selden, pag. 39. of his Hiſtory of Tithes doth ob- 
ſerve out of _— But whether theſe 'Tenths were received by 


the Senate or Emperours, upon a Civil br Religious account, is not 


liquid and clear: For the Emperours always till Chriſtianity carne 
in- (nay Conſtantine and other Emperours even after Chriſtianity 
was received, till Gratian's time, as the Noble and Learned Du 
Pleſſy in his Myſterie of Iniquity obſerves our of Zo/imen )continued 
the chiet Pontifice or High-Prieſthood in their own perſons. And 
as touching us here in England, Dr. Fen P. H. Treleyny, in his 


Treatiſe touching Tithes, p. 3. faith, Tithes are not given to the 
Miniſters by the People: for Sir Ed. Coke on Lit. Tenures,lib.1.c.9. 
SetF. 7 3. fol. 58.afſerteth, That it appears by the Laws and Ordi- 
nances of Ancient Kings, and eſpecially of King Alfred, Thar the 
firſt Kings of this Realm had all the Landsof England in Demeſn, 
and Les Grandes Mannors & Royalties they reſerved to themſelves, 
and withthe Remnant they for the defence of the Realm enfeoffed | 
the Barons of the Realm with ſuch Juriſdiction as the Court Ba- 
ron now hath, And at this time, when all the Lands of England 
were the King's Demeſns, that Erbehwolph the Second Monarch of 
the Saxon race (his Father Egbert being the hirſt, which broughtthe 
former Heptarchy under one ſole Prince) conferred the Tithes'of 
all the Kingdom upon the Church by his Royal Charter. Of which 
Ingulph Abbot of Crowland, An.8 55 .faith, That King Erhelwolph 
with the conſent (gratuito conſenſu) of his Prelates and Princes, 
did firſt enrich the Church of England with the Tithes of all his 
Lands and Goods, Many other Laws of the Saxon Kings for the 
payment of Tenths are recited by Mr. Selden, as entirely the Gift 
of Kings: And fo faith King Elred, Nemo auferat a Deo, quod ad 
Deum pertinet,& Pradeceſſores noſtri conceſſerunt. The whole Biſho- 
prick Anciently was in a large ſenſea Parzcia,and the income of it 
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(by Contributions firſt, and by Tithes alſo afterwards) was the 
Common ſtock of all the Clergy of the Dioceſs; and Mr. Selden 
aſſerts it to be the general Opinion of the Common Lawyers, 
That before the Lateray Council, under Innocent 3. every man 
_ have given his Tithes to what Church he wouid ( probably 
within the Dioceſs) becauſe they were not the Propriety as yer of 
any one Presbyter, but the Common Patrimony of all the Dioceſan 
Clergy. So that Tithes are a Tenth part of all increaſes Tithable, 
due to God, (a) and conſequently to his Miniſters that wait on the (s) Levie. 27. 
Altar, "Theſe are divided into three forts, 1. Predial Tithes, a- 39. 
riing only either of the Fruits of the Ground, as Corn, Hay, Hemp, 
and the like; or of the Fruits of the Trees and Orchards, as Apples 
Pears, and the like. 2. Perſonal Tithes, arifing of the profits that 
come by the labour and induſtry of Man, either by Handicrafts, 
as Carpenters, Maſons,and the like; or by Buying, Selling, or Mer- 
chandizing. 3. Mixt Tithes, ariling partly of the Ground, and 
partly of the Induſtry of Man, as of Calves, Lambs, Pigs, Milk, 

Cheeſe, and the like. (5) No Tithes ſhall be paid: for ſuch things (b) Paſch 
as do not increaſe and renew year by year, by the At of God.(c) jac. og 19 

Of Predial Tithes ſome are called Majores, vulgarly termed the C. B. 

Great Tithes: other Minores vel Minut @,vulgarly the Small Tithes. (c) Co. 11. Dr. 
The Great, ſuch as Wheat, Rye, Hay,&c. The Small, ſuch as Mint, © 15: = 
Cummin, Annis, &c. (4). And commonly with us here in Eng- rag ny 
land we compute Flax in the number of Small Tithes (which is a ,z. | 
Predial Tithe) as alſo Wol, Milk, Cheeſe, Eggs, Chicken, of all 
kinds, Lamb, Honey, Bees-wax,and the like, Vid.Lindw.cap.de De- 
cimis. In Ancient timesthe Laity were ſv far trom ſubtraCting their 
Tithes, as is the common practice « theſe days, that oft-times 
they would give more then was due or demanded ; and were Con- 
ſcientious in the payment thereof, as at their death they uſually be- 
queathed a Sowl-Sceat ro their Parochial Prielt in lieu ofany Tithes 
forgotten ; and at their Funerals cauſed their beſt Ox or Horſe to 
be led with the Corps, and as a Mortuary or Oblaticn given to the 
Prieſt in recompence ofeny Tithes, which poſſibly in their lifetime 
mighrhave been omitred ro be paid. Bur in theſe Jatter Ages (not 
regarding:what.S. Hierom ſays) That Fraudare Ecclefiam eps Sa- 
erilegium, (e) all Artifices imaginable are put in practice to ſubduct , FI 
the Tithes; and therefore to enforce the due payment thereof were Sew, rug 
the Statutes of H. 8. and E4.6. made and enacted (f). 6. bs - 

(2.) Covarruvias, with other Canoniſts and Schoolmen, holds, {f) Sr. 27 H. 

Thar by the Meral Law the rate, or proportion of Tithes is not ne- $ 20: 

ceſfarily to be the Tenth part of the-Fruits ; which the more. re- ba. H. ” 7. 

ceived Opinion holds to. be. both: Errogeous and: Miſchievous; and cuba + 

that by the Law :of God and: NI Cuitom deviating _ k 
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_ (es) Levirt. 27» 
30, 
(#) Matth. 23. 


23 & Luke 
11, 42, 


(&) Mal. 3. 8, 
9, 10. vid. 
70. 3. 9,10, 


(&) Mal, Ibid. 


#!) Matth. 23. 


10, , 
(») 1 Tim. 5. 


18, 
&) Rom 2, 22, 


the exact rate and proportion of the Tenth of the Fruits ought to 
prevail any longer than by the free and mutual conſent of Parſon 
and Pariſhioner: For which reaſon it is ſuppoſed, That the paying 
of a Half-peny for a Lamb, ora Peny for a Calf, by ſuch as haveun- 
der Seven in one year, is now become an unreaſonable Cuſtom, in 
regard the value of fuch Lambs and Calves is now raiſed four times 
higher, than in Ancient times. "This ſeems far remote from Tithes, 
the very Quotity whereof ſeems tobe Morel, (g) rather than Cere- 
monial cr Judicial; and not only allowed or approved, but even 
commanded by our Saviour himſelf: (b) Yea, by the-very Law of 
Nature (which is the ground of the Moral Law, and long before 
the Levitical) Tithes appear to be due, in that Abrabam paid it to 
Melchiſedech : And God himſelf (who is the beft Interpreter of his 
own Law) calls the detention of Tithes Sacriledge. (;) And that 
Command of Chriſt, affirming that Tithes ought to be paid of all, 
even to the very Herbs, ſpoken by him at the period of the Leviti- 
cal Law, ought not to be reſtrained only to the Prieſt-hood of Aa- 
ron: for it doth: now remain in forceas to the Prieſts under the GoCl. 
pel, as that other part of the Moral Law, Thou ſhalt not teal, the 
withholding of Tithes being expreſly interpreted Theft and Robbery 
by the Prophet. (&) And leſt it ſhould be thought a meer Human 
Intereſt , or in- the power of Man to alienate, God himſelf, hath 
vouchſafed to rake Tithes upon his own account in his Miniſters 
behalf. Thefe Tithes could not be meerly Ceremonial (as ſome 
would have it) for they prefigure nothing, nor are they repealed 
by any one Text in the Goſpel,bur reinforced as aforeſaid: fo that 
whatever was commanded in the Old Teſtament, and grounded 
on the Law of Nature , and bcing.not repealed in the New, mult 
yet ſtand in force, as a duty of the Moral Law. And ifit be Obje- 
Ged, That Tithes were not paid in the Primitive times of the 
Chriſtian Church; the Reaſon is, not becauſe they were not then 
due, but becauſe there was not then any ſuch ſctled Order for 
things of this or the like naturein the Church, 

(3.) Wherefore all the Common obje&ions made againſt the 
payment of Tirhes in the Chriſtian Church may be reduced to one 
of theſe Four: (1.) That our Saviour gave no Command to his 
Apoſtles to take Tithes, bur rather on the contrary ſaid, Freely ye 
bave received, freely give Anſw, Yer our Saviour faith,T bee 
things (ſpeaking of Tithes) ought ye to have done. (1) An1 ſays, 
The workman is worthy of his meat. (m) And St. Paul ſays, The 


" Labourer is worthy of bis Reward. (n) Where hath Chriſt in toti- 


dem werbis forbidden Sacriledge ? Wilt thou therefore commit-it, 
becauſe he hath not #7 termints termmantibus forbidden it? Thou 
that abborre#t Idols, doſt thom commit Sacriledge? (o) (2) Tithes 


were 
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were not paid till about three hundred years after Chriſt, a Tertul- 
lian, Origen, and S. Cyprian do teſtifie. Anſw. Theſe Fathers do 
withal acknowledge, that during that time the Churches Mainte- 
nance was the Peoples free Contribution ; which probably might 
have continued to this day, had not that Contribution in proceſs of 
time turned into a Sacrilegious Century by Covetouſneſs, inſtead of 
-a Commaded Decuma as a duty Morally enjoyned. (3.) That 
Tithes came firſt into this Kingdom by the power of the Pope, as 
by Pope Adrian in the time of Offs King of Mercia, during Eng- 
lands Heptarchy, in An. 786.—— Anſw. Poſlibly it might be ſo ; 
what follows thence? does a thing lawful in it ſelf become unlawful, 
becauſe a Pope enjoynsir? whatif he had commanded Alms to be 
given inſtead of Tiches? muſt we therefore be neither honeſt in pay- 
ment of the one, nor charitable in giving the other, becauſe there 
was a Command of the Pope in the caſe? (4.) That e/Erbeltanc, 
Edmond, Edgar, Canutus, and eAtbelwolfe, Kings of England,Or- 
dained the payment of 'T iches meerly to pacike their Conſciences, 
and thereby to make Atonement for their Blood-guilty Souls. 
Avſw. Admit it were Hiſtorically true, yet the final Cauſe of any 
Action, or the End for which the thing is done, alters not that qua- 
liry that is inherent naturally in the thing: A thing lawful in it ſelf 
commanded for a wrong End, perverts the Action, not the thing : 
if a man gives Alms thatthe Poor may be drunk, though that be no 
Aims; yet it doth not render Alms as unlawful, nor alter that 
quality of Charity which is inſeparable from Alms. 

(4.) Tithes Anciently were Fourfold, as (1) That which the 


People paid the Levites. (p) (2) T hat which the Lewvites thence (2) Hieron. ſup, 


.' 1 
paid. to the Prieſts. (q) (3) That which the Fews' reſerved for ns = ; | | 


(9) Deur. 1 4+ 


up for'the Lewvite and the Poor. (s) The hrſt of theſe is held a Na: (r) Deur. 1,, 
tural, Moral, and Divine Tribute; the ſecond and third Ceremoniah; 2 3- L | 
the fourth Judicial. The Jews had alſo their Therm, which was © Deut. 14: 


Expence in their Solemn Feaſts, whenthey went to the Tabernacle 


or Temple. (r) (4) A Third years Tenth, which was then Jaid 


not properly Tithe, bur a ſecond kind of Firſt-Fruits : There were 
two kinds hereof, the one called the Great 7heruma, the exact 
quantity whereof was not defined hy Moſes; but the Ancient Law- 
yers determined, that it might not _belefs than the forti th, fiftieth, 
or at leaſt the fixtieth part of the kinds already dreſs'd and prepared 
as Wheat fanned, Ol and Wine, Corn in the Ear taken from the 


heap and given tothe Prieſts. (z) The other was the Leſſer Theru- (t) Hierou. | 
ma, which was,that when the former was takenaway for the Prieſts, "4; ſupr- i 


the reſt of the Heap wasTithed for the Lewvite, the tenth part where- 
of the Levites gave to the Prieſts, which was called the Tithe of 
tbe Tithe,'or the Theruma of the Tithe.” | 

(5.) Bzcauſe 
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(5:) Becauſe the Law of Moſes hath 'been divided into Three 

parts, Viz. Moral, Judicial, and Ceremonial, ſome of the School- 

men have'thence conceived, That Tirhes admit the like diviſion, 

wheteof the. Mori part was only a neceſſary Maintenance for the 

Miniſter, / and therefore natural and perpetual: T he Fudicial part 

was the number of Ten, as fit only for the Fews, and therefore 

poſirive and retnotive : The Ceremonial part was the Myſtery con- 

tained in this Number of Ten, which berng (as they taught) bur a 

ſhadow only, was'vaniſhed and aboliſh'd with'the Law it ſelf; and 

thence inferred, that rhe \Lwotiry or preciſe number of. Ten being 

faken away by reafon of the Ceremony, a competency now only re- 

mains for the Miniſter out 'of the Tithes : This conceir hath occa- 

fioned no ſmall prejudice to the Church, although ir hath no more 

probability of trurh in it, than thar whereon it is grounded, wi. 

That'the Number of Ten-is atype of Chr:ft, and that the infeiour 

Digits. do /fignifie the * People. Levi himſelf paid T ithes to the firſt 

Prieft we eyer read of, that is, he' paid-them to Abraham, which 

being urged by the Apoſtle apainſt' the Levitical Ceremonies, ar- 

es, that they are more'than meerly Levitical and Ceremonial ; 

indeed if we conſider their affigrimentto Lew:'s Tribethey are ſuch, 

but-vot otherwiſe. '7he Sabbath and Tiches were both before: the 

(u) Gen. 2, 3 Law'in their very Numbers reſpeRively, (4) and were but repeated 

& 14.29. YHy Miſes under the Law, becauſe they had been approved of -God 

+ a 22 HYHfore'the Law inthe ſelf-fame Numbers.” 'The Sabbath is faid ro 

'7'4 have a Moraland'a Ceremonial part : The Moral is perpetual and 
unalterable, which is, that'God ſhould have a Seventh day; the Ce- : 

remotial being Typical of our Reſt in Heaven,is only poſitive, and 

not ſo unalterable, bur that it might be (as it-is) changed from the 

Seyenth 'day bf the-Creation, 'to the Seventh after our Saviour's 

Relurtetion : So Tirhes, they'alfo have a+Natural and a'Pohtive 

part ; "the 'Natytal is permanent and unalrerable, which is, that 

God kath reſerved to himſelf a Tenth of the increaſe, &c. - for the 

Maintenance of his Miniſters ;- in- which ſenſe immedrarely after 

the diſſolution of the Fews policy, the Chriſtians of the Primitive 

Church, as foon, as they could ger any outward-form of a Church, 

and peice © from Perſecurion, received it in the very Quority : the 

'Pofitive is, Thar the Lord annexed thoſe Tithes by Hoſes to the 

Prieſts arid Levites for their mamtenance, during the diſpenſation 

of the "Myſteries under the 'Law, and therefore changed by the 

Chriſtiafs int the Primitive Church to the Ghriſtian bane 

*>:7. *(»); ſothat how this Quotity can be changed intoa Competency, 

uhm F oo neither ae nor warranible by the Word of God, 

cap. 14. Sec. 7 but | that the 'Quority 6ught'to remain as a perpetual Right due to 
God and his Church. And if any ſhall 'argue, that Tithes are not 
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to be paid or required in a Proteſtant Church, becauſe they have 
been ever ſo upheld in the Church of Rome ; ſuch may as well ar- 
gue, they ought not tobe paid in a Chriſtian Church, becauſe they 
a"e paid to Mahumetan Princes, for fo they are, and that becauſe 
they were Prieſts; for every Husbandman is bound to pay for Tri- 
bute the Tenth part of all his Corn to the Patriarch for the uſe of 
the Prince, the relief of Impotent people, and Widows; and for 
maintenance of War againſt the Enemy. Purch. Pilgr.lib.6. cap.1. 
S. 3-p. 803. 2. 10, 

(9.) Tubes, which anciently were meerly Eccleſiaſtical, are now 
made Temporal Inheritances ; therefore are they Aſſets in the 
hands of the Heir, the Wife endowed of them, and the Tenant by 


the Courrefie ſhall hold them. (x) They are not grantable for life, (#) Ca- 11.14. 


on Litt. 159. 


or years, or for a longer term thanone year, but by Deed. (y) They Bultr. 2. 18 
r. 2. 184. 


cannot be extinguiſhed by a Feoffment of the Land, nor paſs by a 1,1. 250.296. 


Deviſe of Lands, with all profits and commodities thereto belong- Co. 2. ,. & 
ing ; and yet may be exchanged for Temporal Inheritances. (z) Dod. of 44- 
Anciently and at the Common Law there were none qualified to ®%/02. 


(7) Larch.196. 


receive them, but either an Eccleſiaſtical perſon, or a mixt perſon (2) Ca 

as the King. They are not extinct by their coming into any hands, on ——_— wr 
but of the Parſon himſelf. (a) And that which is given in lieu of (5) Hob. 42. 
them isturned into a Spiritual Fee. (b} Ir is not paid more than 

once for oneand the fanething inone and the ſame year, and that 


only for the neat and clear profit of the ;thing 7zthable. (c} It ©) Poph: 197. 


muſt be paid .in-kind, if there be Corn now where Wood grew 

before, or Wood plinted now where Woodlands formerly were. 

And the Law allows the Parſon a convenient time to remove the 

Tithes ; which circumſtance of Time and the convenience thereof 

is triable by a Jury; and if the Parſon exceed the Time, the Pa- 

riſhioner may have his Action againſt him as a Treſpaſſer ab initio 

(d). And ſome conceive, that a Pariſhioner is not bound to give (a) Bullr. ;. 
the Parſon notice when he doth ſer forth -his Tithe. {e) By the 336. 

Civil Law the Pariſhioner ought to give the Parſon Notice when 299 229. 
the Tithes areſet forth ; but it hath been Adjudged, that the Com- be Be 
mon Law doth not fo oblige a man. (f) Bur a ſeverance of Nine ;; _ "+4 
parts from the Tenth part there muſt be, for ſuch ſeverance is ſo. Czſe. 
neceſfary., and in a kind fo efſemial to Tubes, that they are not 
duc, nor is it Tithe within the Statute of 2 E4.5. until ſuch Seve- 
rance be made. Yet the Parſon may Grant his Tithes growing up- 
on the Land, before Severance ; which oughe to be made by the 
Owner of the Land : for thoughthe property of 7:thes ſer out by 
the Owner of the Land belongs to the Parſon, . yet it is oterwile 
if they be ſer out by a Stranger. (g) And in caſe the Land be not 
in any Pariſh, then the King (hall have the Titbe thereot by his 
Prero- 
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| 254 Of Tithes: | 
-Prerogarive and by the Cuſtom of England. (þ) Bur where Land 
(b) Hill. 14+ "in themſelves Tithable, are not manured or ploughed, ſpecially in 
Jac: Ew Prejudice ro the Parſon, in ſuch caſe he may notwithſtanding Sue 
mn Gb. the Occupier thereof in the Spiritual Court tor the Tithes of thar 
Roll. Rep. "Land. (#) But if the Pariſhioner duly fer forth and ſervers the Tithe 
(i) Vid. Hugh -in"convenienrtime, and after Dammage happen to him by the Par- 
Abridg. 189. "ſons nat-taking the ſame away in like convenient time, in that caſe 
_ kan ids. thePariſhionermay have hisAction on theCaſe againſt the Parſon (k.) 
oo Cafe. - (7.) The Common Law of this Realm takes notice of Tithes by 
Noy, Rep. 31. the word [ Diſmes |( Decime) of the French (Decimes) lignity ing 
& Paſch. 20. Tithe, or the Tenth part of the Annual Fruits , either of the 
__ gs Earth, or of Beaſts, or Mans labour and induſtry, due unto Ged, 
ox and conſequently ro him that 1s of. the Lord's Lot, and hath his 
| ſhare by his ſpecial appointment : [t ſigniheth alſo the Tenths of 
all Spiritual Livings, yearly given to the Prince, called a perpetual 
G2 & 3 Eg, Dime, (1) which anciently were paid to the Pope, until Pope Uy- 
6.c.is. ban gave them ro K. Richard the Second, to aid him againſt Charles 
the French King, and ſuch others as upheld Clement the Seventh a- 
(m) Pol. Virg. gainſt him as abreſaid. (-)Ir fignifterh likewiſe a Tribute levied of 
Hiſt. &ug!. the Temporalty. (=) But here it is to be underſtood, as Qota pars 
lib. 20. \ omnium bonorum licite queſitorum, Deo Divina Inſtitutione debita ; 
(n) _—_ which'though according to the Canon Law is a Tenth of Annual 
— = *  -and lawful-Encreaſe commanded to be paid to the Sons of Levi for 
their maintenance in conſideration of their Miniſtry; yer at the 
"Common Law it is an Eccleſiaſtical Inheritance collateral ro the E- 
ſtate of the Land, and of its own nature due only to Eccleſiaſtical 
#) Co.11. 13, Perſons by the Eccleſiaſtical Laws. (6) The Practice whereof never 
b, met with any conſiderable interruption in any Age, until Charles 
Martell's Sacrilegious Infeudations of Tithes, about the year 650. 
which uſhered in ſuch a Preſident into the Chriſtian World,as could 
never to this day grow obſolete and out of uſe. Notwithſtanding 
from the beginning it was not ſ0, nor did any Lay-perſons pretend to 
Tithes originally, nor legally till the Statutes of Diſſolution of Ab- 
# bies made them capable thereof, whereby the "I ithes appropriated 
| to ſuch Houſes of Religion as were diflolved becamea Lay-Fee, and 
(p) Co. 2. Par. Suableby the Laity in the King's Ecclelialtical Courts. 
"9%" (8.) Where in the Books of the Common Law it is Reported, 
7 E. 3. 5. by That beforethe Council of Lateran, every man might give hisTithes 
Parne. Mich. to what Church he pleaſed, and might have beſtowed them upon 
15 Jac. in C.B. whar perſon he thought beſt; thereit is alſo aſſerted for reaſon, That 
oo mw c before that Council there were no Pariſhes, nor Pariſh-Prieſt#that 
Hol. ph ms could claim them. But by a Canon made in that Council,every man 
Hugh. Abr. is ſince compellable to pay his Tithes to the Parſon or Vicar of that 
ver, Diſmeg, Pariſh where the Tithes ariſe.(p) Here may arite a 
there 
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there were not Pariſhes long before any Council at Lateran ? Fo 
-admitting that the 24 Leteran Council was held in the yea 1 120. 


'as S.Tbo.Ridley computes it (q), or that the general Council of Z a- (4) View. par. 


tern was held in the year T 179,as Sir Simon Degge calculates it (+), 3P-4- $-5- 
yet there ſeems to be a diviſion into Pariſhes ſome Centuries of years bg _ 
before either of theſe: For it is ſaid, That Cities and Countries were 1,1 
divided into feveral Pariſhes by an Ordinance of P. Dionyſims about + 
the year 266 (),and from hin derived into this and other Realms: (:) Ridl. ibid. 
 Alfo,that Eccleſiaſtical perſons firſt in this Kingdom made Diviſions par. 3.cap.2. 
of Pariſhes,as appears by our own Chronicles(# ); and that the. firſt £-+- 
ice Kaos cams from Honorius the 42:b Archbiſhop of Can- =. 
terbury after Auguſtine, who died in the year 69 3(1). And ſuch as ax. Stow. 
have followed the courſe of Antiquity in this matter, conceive that Ridl. ibid. 
the original of Pariſhes had its precedent from the praftice of ſome (#) Ridl.ibid. 
ancient Roman Bihops,it being (as ſome would have it) recorded in 
the Pontifical of Damaſus; but in Aneſt aſins's Bibliotbec.it is found, 
That when Peter had appointed and ordained Priefts,&c.and Cer mx 
had reduced them to a certain number, P.Euariffs afligned to each 
of them his Pariſh; and as to the time when thoſe Pariſhes were aſ- 
ſign'd byEuariſt,it muſt be about the beginning of the 2d Century, 
which was many Centuries before the C.of Lateran, as alſo was the 
practice thereof here in England by Honerins,as aloreſaid, thetruth 
whereof is approved by Cambden.But Cavendum,&c.laith Marſil in 
his Book De Red-Eccl.c.12.heed muſt be taken as to the word Pariſh, 
for it is equivocal, having various acceptations, as ſometimes when 
nothing isnamed but a Pariſh,the whole Dioceſsis underſtood, which 
notion of the word often occurs in the Councils; in which ſenſe Bar- 
batiaſpake a wide word for thePopein his Tra&.de preft.Card.when 
he ſaid, That in reſpett of bis Holineſs, he whole World was but one 
PariſhSometimes a Parith is taken forſuch a part of the Dioceſs, as 
was aſſhign'd to ſome Prieſt,arbirrarily ſent and maintained by the 
Biſhop;to whomſuch aPariſh paid all their dues,and heto hisClergy, 
about which time this cuſtom was introduced, that all Church-dues 
ſhould be at theBiſh. diſpoſal to be dividedintog. portions, whereof he 
ſhould have 1 partfor himſelf,another for his Clergy,a 3 for thePoor 
andStrangers,and the 4. to be reſerved to thePariſhioners for the re- 
pairing of Churches,the colleCtion of which dues was cemmitred to 
the care of the Chorepi/.from which Qxadripartite diviſion probably 
came that cuſtom whereby the Biſhop of every Dioceſs might before 
the C.of Lateran make diſtribution of the Tithes within his Diocels, 
where he thoughtconvenient to Spiritual perſons, for their neceſlary 
maintenance(x)lf rhe original of aPariſhin the 2 former acceptations C x) Bede, lik, 
were a device of the ancient Rom.Band from them derived to other *©P:**: 
Nations, then probably from rhe 4" Fg thereof might be 
the 
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agrecable with thoſe 
which we now have, and were in uſe with us before Edger's daies, 
as appears by the Sexo» Laws of that time. 

(9.) The Ancient Kings and Sovereign Princes of this Realm, 
both before and fince the Conqueſt, have ever made {pecial Proyj. 
fion for the due payment of Tithes unto the Church, and that ever 
ſince there was any Church-Government in this Land; witack that 
Law made beforethe Conqueſt by King e/£tble ane, That eyer 
man ſhould pay his Tithe in manner as Fecob did,that is, of all thar 
God ſhould give him. The like did King Edgar and King Ednumnd 
command upon pain'of Excommunication. And about the Seventh 
Century Ive King of the We#ft-Saxons made a Law, That the 
Church-Sceat be paid at Martlemeaſs, on pain of paying twelvetimes 
as fnuch in caſe of Refuſal: this Chureb-ſceat, Fleta interpreteth 
Church-ſeed, and therefore calls it Corta menſurs bladi Tritici, oe. 
Others read Church-ſcet, that is the Churcb-ſhot or Church-due : 
Allo the ſaid King e/£the/Ffane in the Ninth Century made a Law 
by the Advice of Waifehelme his Archbiſhop , and his other Bi- 
ſhops, Commanding all bis Reeves throughout all bis Kingdoms in the 
Lords wawe, and of all Saints, that in the firft place they pay the 
Tithe of bis own Revenues, as well in Living Cattel as the yearh 
Fruits. Likewiſe King Edmund at a Synod holdenin Londes, at 
which Ode and Wulftan Archbiſhops, and many other Biſhops were 
preſent,made a Law,Commandimg all Chriſtian men by their Chrofi- 
avity to pay Tithes, Church-ſceat, ond Almi-fee; if any refuſe 
do it, let him be accurſed. 'T his Alms-fee or Alms-mony was that, 
which was called the Peterpence; for when Ina the Weſt-Saxon King 
went in-Pilgrimage to Rome, he made it a Law to his SubjeQs, That 
every Houſe ſhould pay a peny to the Pope ; and this was to'be 
tendred at St. Perers-tide, as appears by Edger's Laws. n. 4. In 
the Laws alſo of King Edgar it was Decreed in the firſt place, Thar 
Gods Church ſhould have all her Rights, and that-every .man 
ſhould pay his Tirhes & the Elder Mwifter (or Mother-Church) 
where he hcareth the Word, cap. 2.of Edgar's Laws. And in- the 
Eighth Cbapter of King Knwres Law it is Ordained,. That care be 
taken rightly zo pay Gods Rights every year,viz. the Plough-Arms 
fifteen Nights after Eaſter, the Tithe of young Cartel by Whirſon- 
ride, and the Fruits of the Earth by Althalloniide; atherwile, the 
Kings Reeve, and the Biſhop may rake the Tenth part whether he 
will or no, and give it to the Miniſter whereunto it belongeth. 
Alſo by the Laws of Edward the Confeflor, mw. 8. & 9. it - 


CT 


of Tithes, — 
Decnod partelarty; tour Takes ould be duly paid De Gris 
Grege ; —magg Pullic, Vaccis; Vitulis, Caſes, Any Pellis, Por- 

cellss, pibss, Boſco, Prato, Aquis, Isy Pars, Vroaris, Hoveden, par. 


Piſcariis, Vs | 9 Hortts, Negotonibus, in 2 word, omnyh us rebus 2.cap.deDecim. 


quas dederit Dominus, which Decree was afterwards ratified by the £5 
Conqueror. King Edward the Fiſt at the Petition of 
the Clergy, eſtabliſhed the Articles of the Clergy, which his Son 
Ed. 2. Confirmed by his Letters Patents under the Great Scal, and 
Conſent of Parliament , at the Petition of the Clergy in the 

inch year of h's Reign. And by the Statute of 1 R. +. cap. 14. 
it is Acknowledged, T hat the Cognizance of Tithes of right doth, 
and of Ancient time was wont to pertain to the Spiritual Court. 
Alſo the Ciftercians, who had purchaſed Bulls from the Pope to be x 5 E4. 3. 
diſcharged of Tithes, in the Second year of H. 4, were by AQ of 5H. 4-11. 
Parliament after reduced to the ſtate they were in before. And in 
the Fifth year of H. 4. it was Ordered , That ſuch as beld Lands 
belonging to any Friers-Aliens, ſhould pay all manner of Tithes to 
the Parſons and Vicars of the Pariſhes wherein the ſame were, not- 
withſtanding their being ſeizedinto the Kings hands, or any Prohi- 
bition to the contrary : For befgre the diſſolution of Monaſteries, 
&c. by King H. 8. Lay-men were not capable thereof, nor indeed 
after the Dillolution, notwithſtanding the Statute of 27 H.8. c. 20. 
could the people be well brought to pay their Tithes to the Lay- 
Purchaſers thereof, not qualified to ſue for the ſame, until the Sta- 
tute of 32:H. 8. c. 7. enabled them to Conyent the Refuſers before 
the Ordinary or other competent Judge, according to the Eccleſ+- 
altical. Laws, without the Reſerve of any cognizance forthe Tem- 
poral Judge therein, otherwiſe than as to what refers to the Inhe- 
ritance or Freehold of ſuch Tithes, or in caſe of diſſciſin thereof ; 
which was not only ratified and confirmed by a ſubſequent Statute 
made in the time of Edward the Sixth, but it was alo then Ena- 
Qed, That the Tithes ſhould be paid as the Uſage or Cuſtom had 
been within- forty years next before, and that under certain penal- 
ties and forfeitures in caſe of detention or ſubtraQtion ( and of tre- 
ble Dammages in ſome caſes) the party fo ſubtrating to be proſe- 
cuted in the Spiritual Court according to the Kings Eccleſiaſtical 
Laws. 


(10.) Sir Simon Degge in hislate uſeful Treatiſe, entituled The 
Parſons Counſellor, $@r. 2. or Lew of Tithes, cap. 2. diſcovers a vul- 
gar Error touching the Original Settlement of the Parochial Right 79 H: 7. 18. 
of Tithes: For whereas it is frequently aid in the Books of the $} © 3: + 
Common Law, That before the General Council of Lateran every ., , © 
one was at liberty to give his Tithes to wharSpiritual orEccleſiaſtical Co. 2. 44. b. 
or Religious perſon he pleaſed, _— = Parochial Right thereof Dyer $4, &c. 
L 2 Was 
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| was ſerled by the ſaid Council; he fays, there is not any Canon of | 
Seld. Hiſt. De- that Council to any ſuch purpoſe, whereby the Parochial right of 
cim. 231- - Tithes was fetled : Nor could it then be, for that che ſaid Councit 
_—_ par. Inſt. as in Aw. 1179. but the Parochial Right of Titbes-was not ſerled\ 
"_ till the year 1200, andthen not by any Canon, - but bya Decretal- 
Epiſtle of Pope Innocent the Third, a Brief whereof hethere inſerts \ 

out of Mr. Seldex and Sir Ed. Coke. If this were an Error in them, 

it was ſo alſo in Lindwood, c. locat. & condutt. werb. portion. . But 

poſſibly not ſuch an Error in either as is conceived: for whether the 

Canon for the ſerling of Parochia) Right of Tithes,made in the Coun: 

cil of Lions,1274. were an Original Decree, or only a Confirmation 

of ſome former Canon to the ſame effe& or nor, clear ir is, that the 

faid Decretal Epiſtle of P. Innocent 3. obliged only the Province of 

Canterbury, to whoſe Archb. it was direCted: Lindw. c. nuper. Ab- 

bates,de Decim. And in the Second Lateran Council, holden An. 

1120,.(being nigh 60 years before thataboveſaid) it was Decreed by 

Sir Tho.Ridley's the ſaid Innocent 3. T hat the Religious perſons,viz. the Ciſtertians,. 
View of, &c. Foſpitallers, Templers, & thoſe of S. Fobns of Feruſalem (which by: 
par. 3-C. 4.Sed. the Popes Paſcal & Adrian were exempred from payment of Tithes)/ 
” ſhould pay the fame unto the Paroehial Incumbents, whereby a Pa-! 

rochial Right of Titbes is ſetled by a Leteran Council. 

(11.) At the Common Law its ſeems a Parſon cannot make a 
eaſeof Tithes Leaſe Parol of his Tithes, but may diſcharge them per parol {* torin 
er parol, + Bellamy's Caſe againſt Baltbrop it was Ruled by DoderidgrziFones, 

& Whitlock Juſtices, That where the Defendant ima Trower: &'Con-" 
verſion of certain Loads of Fetches,juſtiftied under the Lord Clare by 
. a Demiſe per parol for Tithes of Grain for one year made in Ldprily 
that the Leaſe was not good, but altogether voiJ; but the. Parſon 
may diſcharge the Pariſhioner of Tithes per parol or Leaſe theRe- 
fa) Mich. 2. ory conſiſting of Glebe and Tithes per parol for. years (a)» .* 
Car. Rot. 179. . (12.) In Skelton's Caſe againſt the Lady Azrie it was faid thatir 
—_ vel. as Adjudged Mich-34 & 35 El:iz. Thata perpetual unioncof rhe 
rye ; oh Parſonage, and the Land charged, is a ſufficient diſcharge of the 
Tithes, where Tithes, and a Preſcription may be well enough to be diſcharged of 
diſcharged by the payment of Tithes, as it appears by a Caſe purin the Archbiſhop 
Unity of Poſ- of Canterbury's Caie,Coke lib.2.G. Crook Counſel e contra conceived 
___ that a perpetual Unity was no perpetual diſcharge, and faid.there 
was no Judgment piven-in-the Caſe cited -before ; he alſo cited 
10 H.7. or 6. where ' the manner of Fithing®is ſer down; he- alſo 
cited the Biſhop of Wincheſter's Cafe, Coke.lib. 2. allo the Prior of 
D. to be Reſolved in 40 Eliz. That a Copyholder may Preſcribe to 
be diſcharged of Titbes by pleading, That he was always Tenant 
by Copy to a Spiritual Corporation: and he faid, That it was Ad» 
; judged in Sheddmgrow's Caſe, That if a man Preſcribe wy = 
charge 
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chargtd: of paynient of Tithe by: reaſon of payment of (an GE ER 
kind of Tithe, that this LL Malnnd odlt-nt | A _ (b) Skelton and 
v.. (13) The Parſon of D.Covenanted- with one of hisParifhioners *Þ< Lady 
that, he ſhou!d:pay. no Tithes, fat whichthe Pariſhioner Covenant- dries Caſe. 
eth tg/pay to the Parſon a\certain Annusl Sum of mony, and after- "" 
wards the. 7ithes not. being. peidy. the Parſon ſued, hjm.in the Eccle- .; paron cove- 
fiaſtical: Coure, and the other prayed a. Prohibition, And it. was nents, that his 
agreed , That if no Intereſt of Tubes paſs, but a bare Coyenant,then Poriſbioner 
* the party who. is ſued for the Tirhes hath no rengedy,. but a Writ of /*-! pay ne 
Covenans: And the better.opinion of the Court inthis Caſe was, That _ 
this was a bare Covenantzand thatno/ Jatereſt in the;74ches pals (c) (c) Paſch. 16 
; (14-) In Warners yea Or oy = Eccleliaſtical Court, jac. B. " "hh 
it was faid.of Richardſon, "That before the: Star. of E4,6 the proper Fulcher ver(- 
Suit for Tithes was there, and if they atlowed not one Witneds to Griffm. in the 
prove payment, a Prohibition, ſhall- be granted. And he. put Morris 500mm 
and Eaton's Caſe in the Biſhop of Winchefter*s Caſe; . where it was MEDY 
Ruled, if the Spiritual Court: will not- allow that Plea, which is | 
good in our Law, aProhibition lies, as in caſe of \Txtbes (4d). {d) Warner 3- 
». (15) It was moyed for a Prohibition;: becauſe a Parſon had Li- again Barrer. 
belled againſt a Pariſhioner for Tizbe-wool of Rotrew-ſheep, which he Hetl- Rep: 
.ought nat to have, becauſe he ſhall bave Tibe forthe ſame thing at —_ oy 
Sheari time afterwards ; as where Tibe! ispaid for the Cuttings A 
of. G ir. ſhall. not be afterwards paid for the After: math-, It. 
Teemed otherwiſe to Doderidge atid Fower, becaule it; for the, am 
thing thezgi put here the Parſon wor bs er 
"And. {Fopesfaid, That if the Parifhianer (pil Shegp, the Parſon ſhall | 
baye allowance: of the Tarbes thetegk, after.the. ſhearing ; and, upga 
this pojat a Prohibition was denied. Secondly,there is Cuſtom, that — 2 
+-Baxiſhioner hare three Calves be hall pay peanycfer the Tithe 
hereof if ſeven Calves, then one Calk,- The Parſon fued for one 5,1, 0; 
Calls becwl the Pariſhioner had aþree one, year, and touranother, ” 
and,for. that;he had no 71 be forthe firſt thee, And thereupon a 
Prohiliyon, was granted (#)-: /. (- odor £ 1:8; 12d 
(16.) In Hwddleſten and Hills Cale it was ſaid, Tbat if a man 1") gn 
Sue in the Ecclehaſtical Court for Tirhes;gf Headlands, the Defery ramutands 
Cant may,have a Prohibition: but -he- ought then-to ſuggeſt, "That 
they are bus fniall Headlands, ard that there is-a Cuſtom of -Dil- 71:he. Wael. 
chargeja conſideration that he-paid Tithes-in. kind of Megdaws.And (4) Huddleflen 
m this caſe Williems faid, "Chat if a-man keep Sheep in one Pariſh and Hills C. 
until ſhearing time, and then ſell them into another Parifh, in-this Lane's Rep: 
caſe the Vendee, ſhall pay the Tith-wookto the Pariſh/ where they Purw aye Wie 
were depaſtured in the greater part of the time of the; growing, of CY Tirhes 
the Wool. (5) Andinthe Caſe of one Nicbolas and W. Hardit was (c) Ward's C. 
Agreed, "That. Tithe Lamb and Wook was: included. wirhin Small Poph. Rep. 
Tythes (6). (17.) ln 
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(15) Bf Banned Regis  Probibjtion was prayed; becauſe 4 Parſon 
had Libeled fn che _ I neF a 
pa Sheep, whit 1  depaſtured in Pariſh Michaelmas 
Ly »day + and the parry ſurmiſed, that he would pay a Tenth 
of the Wool of thetngyecording ro the Cuftory'of rhe Pariſh,” But 
the Prohibition was denied; (for as Daderidge” Juſtics ſaid, By this 
way the Parſon ſhall bedefranded of all, ifhe ſhall not have his 
Recothpence, fot trow the Sheep are gon toanother Pariſh, and he 
cannot have any Wool at this" rime, becauſe it was not the time of 
ſheeriny. News fi VVhirlock, ae animulibus inuriliburthe Parſon 
ſhall have the Tenth part '6fthe Bargain for Depaſturing, as Hor- 
1! fes, Oxenz&But de animwalibus Urilibus, he ſhall have the Tithe in 
(d) Mid®' © ſpeeity as Cows, Bheep, 6- (4). | | + 

z Car. B. R., JÞ*5# 33 'W3, ONCEPs & (d). , 
Poph. Rep. (18.) The ReRor of the Church of D. Libelled in the Eccleſ- 
aftical Court for the Tithesof a Ridmp-Nag , where the Caſe 
Tithes for a Ri- yras, That a man let his Land, reſerving the running of a Horſe 
ding Nog. for forte tine, when he had occaſion to uſe! hith there : The De- 
'  fendant ſhewed this matter in'the Court by his Council, and prayed 
- a Prohibition, and abetts that for the fame Land in which the Horſe 
went, he paid Tithes. And by the Court, nigh Londen, a man will 
take 100 or 200 Horſes to Graſsz now he ſhall pay Tithes for 
them, otherwiſe the Parſon ſhall be defeated. But in this Caſe, 
if the Defendant alledge and prove that it was a Nag for labour, 


Tith-Shiep. 


Trin. 15. and not for profit; a Prohibition lies (2). 
Jo BR. 19.) In the Caſt of Bowry agairift Wallington where IF. had 
Larking and in the Ecclefiaſtical Court ſt B. forvbe Tithey'4vf 


FWild's Caſe. Wool and Lamb; and B: wpon ſuggeſtion of '2 Modus Decimand; 
Foph.Rep. obtained a Prohibition, and bad a Attachment, and declared upot 
Tithes of Wal it, and are at iſſue upon the Adodss, which is found for the Dekw- 
and Lomb. - ant, and Conſultation granted $4 whereupon Jadgmernt was iven 
in the Eccleſiaſtical Court againſt Bowry, upon which B. appe 
and prayed anew Prohibition; and Ney moved for a Conſultation; 
becauſe that a Prohibition and an Attachment upon it were but one 
| Suit, for the Conternprof the party in bringing his Suit in another 
Court, and tranſlating this from the Kings Court, and when itis 
once Tried for the Defendant, the ſame thing ſhall not be Tried a- 
gain. Note, That in this eaſe upon the Statute of 50 E. 4. 4. it 
hire ſeotral was agreed by the Court, That a Prohibition awarded, and after- 
—_— _ onfultation granted, = u = _ Libel nv now 
may be gramed to, ſhall be grant ; bur if there be an A inthi 
—_— then a Prohibition — granted , bur with j e differences, 
* (21) if he that Appeals'pray the Prohibition, there he ſhall not 
haveit ; -for-then Suits ſhall be deferred in imfinitam in the Eccle- 
fiaſtical Courts. (2)if the Prohibicon and Conſukation were up- 
-on 
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(7) Tek Bed weed of 
Tithes thereof, and payed for the Tit 


receive this Fee-Buck and Doe, but | ith-Corn, 

thereupon ſued in rhe Eccleſiaflical Court, andbe brought a Pro- Tithe of Park 
hibition. And Catlin ſaid, That he need not pay ather Tithes but 

Buck and Doe; for al;hough they be. not Tithable, yet may they Bu nd Dee 
be paid by Compoſition, and he may not take them, bur they are xg 79 717havte | 
be delivered to him: And in like manner Partridges and Pheaſants in ,, "1 3 
a Garden are not 'Tithable, yer may they be paid in lieu of Tithes, [,uc; aur Tich- 
and ſhall be brought dead to the Parſon: and alchough there beno able. 

Park, yet may he give a Buck out of another Park, and perhaps it 

may be made a Park again (2). (g) Trig. 31. 

(2 1:). The Caſe was, A Church in which there had been a Par- Tliz- poſt 

ſon and Vicar time qut of mind, and the Parſon yſed to haye the JF 309, 
Great Tithes, and the Vicar th Small, and for the ſpace of forty 1.1. Reps 
years laſt paſt, it was proved that the Parſon had Tithes id him 

out of a Field of twenty acresof Corn, and now the Field js awed 

with Saffron, and the Vicar ſued for the Tithes of Saffron in the . 
Eccleſiaſtical Court, and the Parſon had 4 Prohibition. Ceke, I Tirbeef $affrm 
conceive the Parſon {hall have Tithes, for by the Statute of '2 #. 

6. it is Enacted, T hat Tithes ſhall be paid as hath been uled the laſt 

forty years, and this hath been always Tithable to the Parſon, = 
alrhough the ground be atherwiſe For ny yet the Parſon ſh 
' bave the Tithes: And ſour was tn Norfolk in the caſe of a Park, 

where the Parſop preſcribed pro modo Decimend to be paid 35. 48. 

for all Tithes ariling out of the faid Park, and although the Park - 

was afterwards converted to Arable, yet no other Tithes ſhall be 

paid. Popham, lt bath been adjudged otherwiſe in Wrotb'; Cafe 
in the Exchequer. But the Law is clearly as bath been ſaid; ang ,.., yY 
the difference. is, when the Preſcription is ro pay fo much many þ,,; 

for all Tithes, or when the Preſcription is to pay a Shopſder of &- reniſen nor 
very Buck, or a Doe at Chrifmes; for there if the Park be dif 7ichable- 
parked Tithes ſhall be paid, for Tithes are not dye fur Veniſon,and ; 
therefore they are not Tithes in ſpecie. And I conceive , that $99"""# ſmaN 


Tithes of Saffron-heads ſhall be comprehenged under Smali Tithes; = os & 30; 


and alchaugh rhe Tithes sf this Field have been paid go the Parſon, tliz BR: 
yet it being converted to another | uſe, whereof no groſs Fithes do The Caſe of 
come, the Vicar ſhall have the Tithes: And fo it arable Lang be be Dean and 
converted into an Orchard, the Vicar ſhall have Tithes of che Ap- —_—_ of 
ples; and fo if the Orchard he changed to Arable, the Parſon (ball goes, Rep. 
have Tithes. Quod Fenner conceſſit (þ). (22). In 
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OE lens, ®(23) Ot the Sat. of Z E4.6;c13;Þ6r ferting out of Tithes;the 
HezlRep, © ' Caſe was this; Corn was fet — and the Owner of the 
- ..__ Land''ro6k the Com os ſat ; bur'in the Declaration ir 
Titht-Corn, "is rot ſhewn'Bbw/longrhe' REG mained on the ground:And by the 
| Eouirt, fris not Pod; inaftnuch as ir doth not appear thar the Owner 
of the Land had any Damage at all, for he doth not*ſhew bew long 

the Corn remained-on'the ground.” ' And *the uſual covrſe int ſuch 
caſes is, if Tithe be ſet out, and the Parfon take ir not away in 
due time,the party ſhall have an Action on the Caſe. By the Court, 
a man cannot diftrain Shocks of Corn, but he may diſtrain a Srack 

Damage feſant. But in this caſe it is not ſhewn how long it re- 
mained on the ground,and therefore it doth not appear that he was 

daionified. And fo after the Tithe is clearly fer our, the Parſon may 

by the Statute have an Aftion of -Treſpaſs,if any take them away; 

but if only a meer Stranger ſet out the Tithe, that ſettles no pro- 
| perty in the Parſon , fo as that he cannot have any Aftion for the 

—_— _ ' taking thereof away (4). 

.B. ilman > *Þ : 
varCChanee. (2.4.)It ſeem'd clear to-Noy, That it Two perſons have portions 
Latch.Rep, of Tithes by halves in one Pariſh, the Star. of Eg. 6. that appoints 

Tithes to.be ſet out, doth not in that caſe oblige the Pariſhioner to 
divide the Tithes by halves,and to ſer out their parts ſingly ; butthe 
Parifhioner ought only to ſer out the Tenth, infomuch that if the 
(b) Caſe 5:31. Tithe be of one Lambythe Pariſhioner cannot divide it (5). And it 
man verſ. Cre- hath: been Adjudg'd,that the Pariſhioner is not bound to divide the 
Were Tithe into Moienes, bat the Parfons ſhall divide it between them- 

big. ſelves (4). | 
in alia Narrate, (2.5:) Noy ſurmized againſt a Libel for Tithe-Sheaves, that the 
Latch.$0.228, Pariſhioners are at the charges to bind the Corn in Sheaves,and for 
the better dividing thereof they uſe ro make itup into Sheaves:and 
when it.was made into Shocks,they put thereof into a Stack for the 
| Tithes. And for that the Pariſhioners have been at this pains, they 
No Tithe of odd have uſed to be diſcharged of Tithes for the odd Sheaves, when they 
Sheaves. will not make a Stack. Adjudg'd a good Cuſtom : and a Prohibi- 
tion was granted, becauſe the Pariſhioners therein do more than of 

(4) Anonymu. Common right they are obliged unto ( Z 

atch.Rep. (26.) The Caſe touching Tithe of Glebe-Land, Reported (as 
aforeſaid) by Leonard to be between Stile and Miller, is the ſame 
with rhat Reported by Owen to be between Stile and Miles, mit- 
printed : But the Caſe was this; Srile Parſon did ſuggeſt, That the 


Tithe of Glebe. Land was parcel of the Glebe of the Parſonage, and that m_ 
tile 


"Of Tathes, 


——_———  C_ 


years; thircen ſhilling four peice Reat: and in a Probix, | 
bition. the Caſe was, if 'Tithes were tq.be paid. And Hey faid, | 
Thar although it' was parcel of the Glebe, yer when it was Licaſed | 

Ms \omurteg apt omwiet pag cnnager wy $; 7 rg | 


where the Rent is reſerved to the true value of the Land ;. 
here the Rent is of ſmall value, wherefore Tithes ſhall be paid. 
. And the Reſervation of the Rent was Pro omnibus exatttons-! 
bui & demandis; yet the Juſtices took no regard of theſe worgs: 
But Godfrey ſaid, that thoſe words would diſcharge him: But Wray 
on the contrary, for that this Tithe is not ifluing out of the Land, - 
but is a thing collateral ; and if a Parſon do Releaſe to his Pariſhi- 
oners all demands in the Land, yet Tithes arc not thereby Releaſed; 
for ſuch general words will not extend to ſuch-a Special matter (e). (c) Caſe 5::!- 
(27.)-4. Parſon of B, in conſideration of 1201. paid by C. one zgainſt Mile; 
of his Pariſhioners, did accord and with him, That he and Ovcas Rep. 
his Aﬀhgns ſhould be diſcharged of Tithes during the time that he 
ſhould be Parſon. C. made a Leaſe ro D—A4. did Libel againſt 
him for Tithes, and D. pray'd a Prohibition upon the faid contrat. 
And if this were ſufficient matter for a Prohibition, was the queſti- 
on, becauſe it was by word only, and without writing, which a- 
mounts only to a Cauſe of Aftion upon a Promiſe for C. but no 
Aftion | for his Leſſees : neither can this amount to a Releaſe of 
Tithes; for as Tithes cannot be Leaſed without Deed, ſo they can- 
not be Releaſed or diſcharged without Deed. Gang] uſtice, Tithes 
cannot be diſcharged without Deed, unlefs by way of contract for a 
Sum of mony; and:he cited.the 21 H.6. 4.3. Fenner, for that year 
in which the Diſcharge was madeyit was good by way of Diſcharge 
without Deed, becauſe the Parſon for that year had as it were an [n- 
tereſt,” but ſuch Diſcharge can have no continuance for another year 
for default of a Deed : and fo a promiſe being no Diſcharge it is 
no cauſe of a Prohibition. But Gawdy held as afore. And the Court 
(Pophant ſucceeding Hray Chief Juſtice, upon his death} held, that - 
the Agreement being by parol, was not good : and Fenxerthen ſaid, | 
Thar without writing the Agreement could not be good between 
the parties, but for one year. And the Court awarded a Conſultation, | 
But upon ſearch made no Judgment was entred in the Roll (f). {j;;. Br hd. 
(2 3.) Note, That in Layrons Caſe it was faid by the Court, That ard again | 
a Parſon may ſue pro modo Decimandi in the Eccleliaſtical Court. Nelſon. | 
As if a Pariſhioner will not put his Tithes into Cocks, when he Ovens Nep- 
ought by the Cuſtom ſo to do. But then the Suit ought to be Spe- 7 
cial for not putting it in Cocks, and not generally for not ſetting (,, 7 ,cm's 
forth the Tithe ( g). Cafe. 
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Ae pnto iT: Cul was tg Glenda? ety 


alledged a Cuſtom in his Bill (ſo-cakled in the ) to have 
ct of the prand far ever Houſe and ſhop in the 'T'own: 
Suit the Debadenr there anfivencd to-ithe 
7 ct era art And fo to have here a Prohibition it was 
, that the Defendant was a Burcher, chat ſer-open Stall in 
thi ret only to ſell Fleſh there, and that he had not any other 
oe” Hoek Aud Þ'wes by the Courr, that = Parfors 
cielo Decimandi m ſtical Court: Bar if it be 
wr »Pice, us all Faves, faid, that in-that vaſe they 


or il 


; becauſe riwy cannot try matter of Pre. 
ion thaw, 4 and (if they , a Prohibition: burin this 
Ds Prokidigen was denied, becauſe Dos faid, 'that: for 
the Reaſons ſwpra, power is given to the Court to exa- 
mine that matter, becauſe ir ro ngre the Profripein, Jas 
(b) Clark verl. ROLK ot a Car 

— ———— s Caſe, 'that If a-Gopyholder of 
T: for n wodur. Decimandi. 
Modus Duci- ain Forma the [Right 'of Tirhes tes Dll be tried in "the £x-+ 
mand. quer, anda Prohibition was'granted to the Eclefiaftical Court 

© _ in Gt ©, , 
__ (3 1.) In Pools Cale again rohave Deer 
Con Ca, 98 of a Park in di era rc and afrer tho Park is diſ- 
Law's Rep. parked; P, brought a F bdenart R. the Surmiſe was, that 


Preſcription. 


Tighe of a Park. ReQory appropriate, -and the Cha 


de temps one memory, Oc. within rhe Pariſh of \C! there was a 
|| of $8. annexed therewith. 
Et una Vicaria wa ejuſdem Eccleſia de C. tetar. And whereas 
the ſaid P. for fix years laſt paſt had occupied one Houlb, 1 00 acres 
of Land, 20 of Meadow, 4.0 of Palture, called Shute-Park with 
in the faid Parith of C. which faid Tenements were anciently a 
Park, and now diſparked,\&c. and converted imto the ſaid. Houſe, 
roo acres, Kee. And that allrhe-Occupiersof rhe ſaid Park de 

ont memorie, watil the Difparking had paid to the Vicar there, one 
Buck. of rhe Summer-ſeafon, and one of the Winter:Seafon, 
'&c. in diſc OT REN an GO 
parking ; and-after the difpa of all Tirhes of the 
kd Tenemenns, which they for allthe rime aforeſaid 
and-after, 'or otherwife-agreetl:with the Vicar 

rh and traverſed rhis Preſcription, and found: for the Plain- 
ff. In Arreſt of Judgment it was moved by Hendem, that this 
Preſcription extends to the Land quatenus it is a Park, and that 


being 


converted into Meadow, it 
that. wid. Latterel's Calc, Coke lib.q4o.86, 
in prejudice to the Parſon determines the pre- 


wide incipal Caſe in of Lutterel adjudged , that 
building of new. Mills in the ſame place, and converting of Fulling- 
Mills into Corn-Mills, alter not the Preſcription : And he cited a 7;;4, if 1411;, 
Cauſe which was in this Court argued at Bar, and afterward at 
Bench, berween Cooper and Andrews, Mich. 10 Fac. Rot. 1023. 
for the Park of Comburf Vid. 32 E.1. Fitz. Samy. 240.5 E. 2. 
3%. ty 44- 20 E, 4 14 14 E, 4- 4- Dut this Caſe was ad- 
dead fo the Plainzff, Good ws. Prong : and that which is by 
the name of Park is for the Land, and is arnexed to the Land by the 
name of Park; if the Preſcription had been to pay: a Buck or a 
Doe out of the Park, then it would alter the Caſc : But it is Gene- 
ral, and had been paid alfo after the Park difparked. And the Caſe 
Oe 0nd dabey was a Shoulder: of every third Deer that 
was killed inthe Park, and two ſhillings in Mony, and that Caſe 
was never Adjudged (d), (4) Mick. 10. 
(32) Y. brought Treſpaſs againſt T. Clerk, Vicar of A. far Jac- C. B. Rot, 
taking Bons & Catalla,and counts for the taking of two Carefat. uw ——_—_ 


E. 


; Special Verdict, viz. for the Mogy of a Load of J, $5 Tithe-Woed 
videbitur Curie quod Decime glaci nan ſup; Mines Decyme,then Whet things 
the Defendant Not guilty; bur $i ſust Minute Decime, then he js 577 Small 
Guilty. This Caſe was argued at Bar by Ars and Hendey 010 ne 
Serjeants : And the Court Unewent agreed, that for ought that | 
here appears, this Verdi& bcing found without any Circumſtance, 

that this Wood ſhall be taken to be Minute Decnug. It was agreed 

by Henden, that if it had been found Woad growing in a Garden, 

then Minutes Decimg. And it was a y the Court, that it 

might have ſo been found, that it ſhould be Meyores Decime, and 
Pradial; 24 if the profits of the Parſonage conlylt of ſuch Tithes. 

And {oof ather things, which in their own nature arc Minuie 

may became Mazores, if all tbe proficof the Pariſhconblt thereia: 

Azin ſocae Countries, ha 7 of the Land within the Pariſh, 
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glaci Angiice Wood: And,upon not guilty pleaded, Aud Ve Hurt a 
00 
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Tithe-Saffrin. 


Tithe-Hops, 


Tithe-Weld. 


Tithe-Tobacco. 


(e) Hill. 21. 
Jac. Rot. 7es. 
C. B. Udal 
verſ. Tindal. 
Hur.Rep. 


:! upon a 


C) Trin 26. 
.C.B. 


Caſe Whirgift | 


verſ. Sr. Fran. 
Barrington. 
Winch, Rep. 


uy 


they were grea 
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theſe were Reſolved to belong to the Vicar as ſmall Tithes. There 
was a Caſe in the Court for Tithe of We;l4 which is uſed for Dy- 
ing, and that was in Kent, and it was ſown with the Corn, and/af- 
ter the Corn is reaped, the next yezr withour any other manurance, 
the faid Land brings forth' and produces Weld: And that was a ſpe- 
cial Verdi, whether the Vicar ſhall have the Tithe of ir; or the 
Parfon; bur one of the parties died before any Judgment. And if To- 
bacco be planted here, yetthe*Tithes thereof are Afimute Decime: 
And all theſe new things, viz. Saffron, Hops, Weild, &c.. if irdoth 
not appear by material circumſtances rothe contrary; ſtall be raken as 
Minut Decime:And fothis Caſe was adjudg. for the Defendant (+). 
(33-) In the Caſe of a Prohibition, in cafe of a Libel in the Ec- - 
cleſtaſtical Court for the Tithes of Cattel ; the Plaintiff alledged 
that thoſe Catrel, of whidh Tirhes were'demanded, are forhis Dairy 
and for the Plough ; arid'Wirch being'only preſent faid, Fharthe 
Parſon ſhall'not kave 'Fithes of ſuch Cattel; but if he breed up Cat- 
te] to ſell, ir is otherwiſe. Secondly, the Plaintiff in a prohibition 
alledged, "That time beyorid memory the Pariſhioners had paid a 
half-peny for the Tithe a Calf, and a peiy for a Cow ;. and that 
wy mired they uſe'to bring this to the Church, and topay 

this to the Vicar; and'now the Vicar had Libelled in the Eccleſiaſti- 
cal Court iguinft themto compel themto bring it home to his houſe: 
And Winch ſaid, That this is no occaſion of a Prohibion, for they 
agree ih the Mods, but vary in the place of payment,and this is not 
matter of ſubſtance, and for that reaſon no prohibition will lie (f). 
(34-) B. brought a Prohibition againſt C. and alledged, that rhe 
Dean and Chapter of D. was feized of rhe Mannor, and the Defen- 
dant being Vicar fued in the Ecclefiaſtical Court to have Tithes, & 
ſhewed, that tirze beyond Memory, &c. they had held that Diſ- 
charged of Tithes for them and their Tenants, & that they let that 


'ro the Plaintiff. And it was moved by Henden Serjcant, 'Fhat the 
"Dean, and Chapter area body Politick and Temporal, which: are 
'not capable of this Prefcription im non Decimando, Coke'2. 'the B, 
'of Wincbefer's Caſe. Hobart faid, 'That the Dean & Chapter 'are a 


Body 


yoghous: all 

l za. is, then 
t, Which, by 
Thar: he maybe a Lay-. 


man. ind for thar the Plaine ought to averrs, That be he Spiritzal 
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=o »5 915 ( &) Paſch. 21. 
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KEdvs of young Care, ſcil. for a peny forevery.ong.And Wigs few, 
pokes moved for a Prohibition: and ſaid thatheought nor! ro-have | 
Tithes, if they are yo as ply "py for the Cart-or Plough. © 
And fo it hath a; 4 Asit a Pura peed have have 7''e = Cattel. 


Tithes for Hedgingituff, he canac, 


out of which he had Tiches; and jhena Ped Leber Libel for Tahoe Tithe-Heagftuff. 


an Orcha for that. it. was a young Orchard ;| andthe Cuſtam of 

place 91h to pay 4 Thr can Orckond, Hitcham ſaid, there is 77#%*-07chard, 
not any ſuch difference berween old. and new Orchazds5. for if )the 
Cuſtom be that by ſhall pay. 4.4. for. hf Orchard, # will _ = 
the new Orchar then he Libels fora (1-0 vated or 
Waod burnt in his ary: Huttan faid,, The Hearth-peny iis! more Tibe-Heryh 
doubtful ; for it is a Cuſtom, Ms Nan parts. (@gite' a Hearthy *7: 
peny for Eftovers burnt; for which he: bb oay to be free of every 
thing which, comes to the Fire.. Andin ſome parts/by their i Cuſtom 
they had Paſturage for the * jean Beaſt, or the tenth patr of the 


Gains, which is Barren be the Bur he and Jelrjerton;whaonl or { 
were preſent,that'na Tithes are m. wihoutCultdm. H 

arr, of ey alſo will 2 To -athing befote it comes toi perfect- 
ion, which would be Tichab But I agree,if he ſels them 


before they come to- kin ray that the, Parſon. ſhall have. Tirhes. 
But by Hutron and Telwerton, there may, be a Cyſtom to have eve- | 
iy year 2 peny 1 for. them... edjadjurnater, &'6: ):i (hb) Paſch. 4. 
(36. ) A. Libels in the ſehaftical Cours /for: Titlics of Fiſh, ©... ©. B. 
which is due meer} by Gabon: and the;. Defendant. pleads, Woolmerfton's 
"That time out of mind, y have; paid no. Tithes > thar, Caſe. Heel, 
And Henden Serjeant I a. Prohibition, And Richard: = 
fon” Replied and faid, It is meerly a Cuſtomary Tithe,. as Rabbits, —_—_ 
&c.' whereof no Tithes arg dug by. the Law. of the: Lind. and 
a Prohibition Thall, not, be granted... But ; all;-the-:other Juſt 
ces affirmed x; That there ſhall be, a Prohibition 1 gol 
cauſe 
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had in the fine Pariſh to F. for 
—_ —abimats he Libells againſt him in the Eccleſiaſtical 


Court-for the Tate of thar Farin. "And F, faid, be was nat Far- 
- mer. ./Aud-Hepdin'prays”'s Projibitiori, for that, '('1) That the 
Leaks for "Tithess Deed?'buj he may de di of his 
own Tirhes without Deed, Is was adjadeed befire. Ivth Court. 
(z.): The Leſie is not to pay Tithes for the Farm ; for although 
ar pms vans xm Leaſe of the 'Glebe for years, he paid Tithes ; 


Bur if a Lap-nua Tins Ha | Leaſes the Glebe, the 
ror nar mins y Tithos! But bomby the Caſe.gf the 
Ya; v7 - a the Caſe of 
Perkins and Hiwde was adjui ine brag very poink, 
grown fr 3-3-1 other Tapds, in rhe Pariſh (which are dil- 
| ed of Tithsz/ in hs hands) and heDemifes ther, yerche Leſſee 
- og Cn Tikes Aidthe Opinion: of the Court was, If ong 
ow wich. the Parſon for Diſcharge of the Tithes of his Lands 
' years, and Demifes his Lands ta agothier ; yet he ſhall not have 
hes, but the Diſcharge runs with the Laid. Rut if one take © 
Leaſe of his Tithes by Deed, and makes a Demiſe of his Land, y 
hath” Tithes of the'Liefiee: And the DireQion Was, that the 
ofthe Farm ought® to'fhew expreſly in rhe Eeiletiaftical at 
that the Farmer had not a Leaſe by Deed: and* a Prohibition = 
grante 


& id, that he ought #0, joyn 
D. had« Mannor in the Pariſh:of C.'which Oar. C.8. 
there is. a of Eaſt; and the Vicar of #* 2g2intt 
againſt oneof the Jo" 4% 


} 


Ceſei Anda 


(n) The Vicar 


| ah 's. Caſe fe aj. agreed by; the Chourt.ahad a/c? Chefham'; 
The han of Jþall,pay 'Fobice;! wid itwas agtted;: Cale 
4TWs-; 


db 
Dat t 


(o 9 4 4%; 0 , i » 
(42) N. and D,Phiintiffs againſt 'H: Vicar of $. in a Prohtithition: (0) Comin's Cat 
employed. vftghgand q—oaitnage: — 
W35.40 Le 4afjih a, quan 
For: Fe take, Wed Gr mh 
that he 
for the 
granted, for that they, ought, to be acquitted of Tiches for toſs 
| | ot. 


. ito'l v5 Cohen d'to'be grounded 
* ' +,” " ypbb Modus Derhmiondi. Telverton and Croke otherwiſe, that itis 
++" * nop4ipon Modus Decimand), but by the Common” Law';, and the 
Reaſon). is) i for-uhurwher)a* min is Owner of Arable Land, and” * 
hey a em nes wn _— thar they are diſcharg 41 
thicgs conſumed in:che Houſe, whi Fare to take Maſters iffers and Sers 
vactsrfit to” magare the: Lind; &] Rithardſcn ſaid, It'ts ſeen that 


it ſhall always be way, in conſideration it is all how a 
ſmall Confuderition will 4 Crook, It is not Modus Decimendi, 


but; the Diſcharge isfor that, that the Parſon hath by them a benefit; 
for had by-theni better means of Tithes. Hutfon, If a rthan had a 
Houſe of:-Hubandry,! and demilts all the Land bur the Horde, he] 
+ 1214 («-Jhall pay Tithes for them abſumpt in the Houſe. "Cropk, Nor. 
1.72 No profit is -made by ' them to the party; but'the Patfon -had a 
wy. him. And a day was * given' to ſearch 'Preſidents | 
6) BiEh. 7 {pL bo 2ito Ankags 10D) Lon Pabelond 503 fb ap & DE 260)» 
Gar. C. B. A Prin Libels for the Fithes of young Cattel preſerved 
Norton a8d = faritbe| Garty:'and the Queſtion" ws, whether i ſuch Clſes a Cu- | 
Heel Rep, tow cughryolbeſurmized: And Grjoby "PN? bs, THI of right 
Tithe of young Tithes1halbridt be paid for ſuck things Richo#gſon, In atlſick Caſes 
Cartel. raya = - phe if there be not a Cuſtorn al-? 
2 3 (.ledged, by which the Parſon had any thing, or Reco , of by 
OE hots his other Tithe is/better. And he Tg | ha arched 
1-"thie-Bools, and the Book 6F Entries; 'andfhert"is ror thy ſich caſe, 
. + -:2" hut: ſonde ſurmaize is niade, #s fortharghatht hat" Tithe'of Corn in 
© £3 aecie whete the Land &'enicloſed;*anid fo the Corn better. Hutton, 
It; ought to be tried, whether the thing jn his nature be Tithable, 
erany Jo diſcharge it or not, as the Cartel are in their nature. 
| tichable,:'then | you + eannor protibir-it ; bur the uſage ought to, be 
_ wo Heds- {cirmizediſd't' And « mity be Lawzas the Parſon had better Tithes. 
— fog of Hei- © Hurwy, 4f a Libel be for Fithes of Hedging and Fencing, therea \ 
fers, Herbage. Surmiſe vughr'to be made to' diſcharge that. Bur'when it is for 
Tithes of Heifers, which in apparency aught to be ſpared by the 
" ” Law of theLanid, othierwiſe itis, &c. Richardſon, for the Herbage 
of thoſe Heifers Titheis due by the Eccleſiaſtical Law; and we ne- 
ver Cari'take Tikhovy them —_—_— $ Cyſtom of hes = 
Tithes of Her- Compence: Hayy Phere was a Cale, 16Far'C.B. A Parſon ſues tor 
bage > dro the Herba "of Hotled, ind the Patiſhioner alledped, that he kept 
fer. thew for the carrying of Coals; there he* ought to ſurmiſe ſome- 
| thing to be Diſcharged: and if he alledye, that he kept them in 
his Houſe for ſerving of Husbandry, the other” may alledge, _ 
| c 


w_m _ dr... = ——_—— 
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lie kepe: them to-/ cirty Tanks, and the Alleganare is Traverable. 
Ricks dſom, There was a Caſe, where the Queſtion was, A Huf. 7i*he of Her- 
bandman keeps a Horſe to-ride up and down about his buſineſs , ** /* * 


Rs, 
Whether he ſhall pay Tithe for the- Herbage of him? and a Prohi- *'*8-#* 
bition was in that Caſe granted ; buta Surmize ought to be made, 

Crook ſaid, that in he Kings Bench he had twenty times ſeen 2 

Prohibition 'granted in ſuch caſes, without any Surmize. And a, 
Libel is for dry Cattel; if it be alledged, thar'they are kepr me of ary 
the * ; the: other may 'alledge,' that--he keeps them ts ſell, | 
without that, "that he keeps them As the Plough. And before there 

is any profit of them, it is not reaſon that they ſhould be Tithable, 

andthe Parſon ſhall haye the benefit for them after. And for 

Hedging it is Lex ferr#, that he ſhall pay no-Tithes. Rechard(on, It 

is Lex Ferre ne-eonſuetudo Jack facit legems terre.” ' And if he had __ 

uſed to pay Tithes for the Catrel or for Hedging he ought clot to ——__ of Hedg- 
pay that ſtill: If an Ignorant man will pay 'Tirhes for thoſe things, " 

and after upona Libel a Prohibition is granted; if the other does not 

alledge a Cuſtom, the Prohibition ſhall ſtand: or if they alledge a 

Cuſtom, which is found againſt him , no Conſultation- ſhall be 

anted. And for a Garden-peny, the reaſon of: that iis apparent: 

r otherwiſe Tithes ſhall be: paid i» ſpecie : And ſo" for-Hearth- | 
peny, if he had always paid ir, it ought to be paid. '' Hutton, If a © 4*-Tither, 
man had an antient Garden for which he paid a Peny , and that 
is enlarged, of that enlargment Tithes ought to be paid <a RES 

| | q) Palch. 4. 


(9): — 

Tui) A. Libels againſt B. in the Ecclefiaſtical Court for —R—_— c 
Tithes of two pecks of Apples, and for Feeding the Cartel-upon ;,..; bn " 
the Ground. e Defendane for the Apples anſwered, that there 
were-T'wo pecks only growing in his Orchard, and that they were 7;:he-Appler, 
ſtoln, and neyer came to his uſe; and for the Cattel, that they 
were Ancient Milch- Beaſts, and that they growing old were dry : 77,1. $1,-4age 
And that for a month they depaſtured with other Heifers, and that of Cartel. 
after they put them into Meadow, out of which the Hay was car- 
ried; and afterwards he fed ther with __—— Houſe. Athowe, 
becauſe that the Anſwer was not admitted , prayed a Prohibition. 

Hatton. If Apples are upon the Trees, and taken by a Stranger, 
ſhall the Parſory be hindred of, -his Tithe ? ' Telwverton, If I 
ſuffer one to pull my Apples , the Parſon ſhall have Tithes ; 
bur -if they-be taken / by. perſons not known , the Parſon ſhall 
not have Tithes of them; -which was' granted : For they are 
not Tithable before plucking ; and for that, 'if he ſuffer them 
to hang ſo long by negligence after the time , that they are 
imbezeled, by Yelver ton he ſhall pay Tithes. For the ſecond 
matter it was agreed by the Court; and for the depaſturing in 
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he Meadaws ndforahe Hay with aaich they) werefedafiermards 
\Dirha ſhall-nab be-pajdy becauſe that he Parſanjud TTikezaf them 
_ bofone- Bur if aheiguebion be.far. the Triches. arbanathey! wont wich 
No Tithe of .the: ther; Heifers, ; Crook, that 1s noicattle; to excufe the Tithe. 
Paſture of JHavrwey, bf 1 have Ten Milch-kine,- which 1 purpoſe to rreferve 
Milch- = Sor Cw angtang {voy Caqnay x py not-:have Tithe for 
grown ary, 43- their. Paſture, but it. ſell them, by which ic appears: [kepr/ithen 
NOH/E for Faiting, there :Fichts ſhall. be paid. for - vi;prrhyren 
'$) Caſc upoa Althqugh therewas folfipall.a time, thattheyiwent (with- the THel-* 
u probidicon . Fers, yet Tithes hall/he;peid far their Paſture during that - time 
in Herley's Rep. (+.).* | | , 
peſt Caſ. Regis © (a.m) In H/alſinghars and Stone's Cale it was hid by Hutton 
rg -that \a-Pariſhioner 1 ding for his 'Tithesfor, his life, wies.not 
_ (ggodwithour\Deed: Andit was faid by Yehverten, that the wiſe in 
+4424) the Kings: Bench-is; that if a Defendant in a Prohibition-dies, -bis 
Compoſition  PExecutors\may proceed in the Eccleſiaſtical Court. and'ir ajay be 
fer Tirhes. a Rule, forithe Judges in that Court to.praceed alſo, And-then the 
Plaintiff may, if he will, have a new Prohibition, againſt the Ex- 
cutors, &c- | | 
 : (46-) In: Nortos's Caſe Finch Recorder ſaid, de Carmuni jure 
for Z/towers burnt in an hauſe, Tithes oyght-gotto beipaid; by the 
.Commen;Lzaw there yas not-auy Tithes /paid-for Wood: Anda 
—_ the Statute of -2.5 E. 3. gives:a Prohibition for Tinjher, yet 
Uniler-weods were diſcharged of Tithes. Vid.Dr. & S1ud.1t111. It 
is expreſs that Efovers are not Tithable,becauſe they are not renew- 
jag every:year, andit.is,parcel of the Inheritance, for to deſtroy all 
r 1 the Underwoods is: «&c. Dawleys Caſe was ;relplved for the 
"8 WHd of: Suſſex, and. | lg Fact B.R..in, Cafe of Porter and 
Dyke for the- Wild of Kenr of the ſame preſcription, Reſolved to 
be (good; andfo is the Cptamon Experience, that a whole Covint 
.mey preſcribe ſo. And -the reaſon is, for that by the Common 
Law ut wes not dus; but by the Conſtitution ief Winchelfey, Lind 
60d 104-/it' was Orghned tobe prid tor then-the Prelates impu- 
4d &:preat Paftilence that then was;:tor the negligence of paying 
Tirhis, apd 4ppointed Tiches of Wood. And the Commons were 
defirqus to have the Katuteof Txlpe, dre. otherwiſe explained than 
the Clergy declares it ; for ghey ſay, thas! they ought inox'10 pay 
Tithes of -arly| Whod-thiit is 'of the growth of 'tep years, Hutton, 
Wood is Tithghle in their:natare, .andihen there, may'be a (Ciiſtora 
te diſcharge them. And the Cale of Hearih-peny cannot be an 
byered ; ori he ſhes for the -peny, a Protubinn ſhall not be 
granted, 9wed conde/ſun felt per Crook & Telwerton, Burt of things 
not Tithable,. Tithes of them cannot be fiied- without alledging 3 
Cuſtota, /Croiky dr 45! known that Hrareb-poyyis goad :by:Pro- 


ſcription : 


Tithe-Waood, 
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Eription : This Caſe is when there is not Land belonging to the 


fo that the Parſon is not” anſwered for his Tithes another Hearth-peny, 


way. But when there are Ten Servants kept for the maintaining it, whar. 
ru by the Law of the Land it appears that Tithes ought'not ro be 
paid; vs vor had beer: alledged itis nothing ro the pur- 
poſe, As if a be alledged to pay-4 4. for every Acre in dif 
charge-of Tithes, and the Verdi@ find -3 4. no Conſultation ſhall 


be granted. Hutron, the Herbageof Barren Cartel is Titheable, be. 77% Herboge 


there is a Cuſtom which diſcharges thoſe that are for the JR 

Cart. And he ſaid, that the Cuſtom only makes that Leger terre; 
And he cited Dr. _ _—_ : ——_ for Tithes of a Houſe, 
 andtheparty-broughta/Prohibition,and alledged Aftduny Decimen- 
di, &c. And it was alledged in Arreſt of ' Judgment, that Houſes 
were not Tithable- de Communi- jure, and'yer a Conſultation was 
granted, &c. (s)- > (:) Trin. e. 

(47.) A Caſe between Srone and Walfinghams having been for- Car. C. 8. 


merly in the Court touching Tithes, the Caſe was agam moved in Noten's Caſe, 


Court, which was that they agreed-de-anno in'anmm {6 long ag He Rep. 
the one ſhould be Parſongand the other Pariſhioner,” Ss ambabnus par- 

tibus tans diz placueris he honld retain his Tithes for 6 5:18 & per 

An. And: Richardſon Fuſtice faid,. and it was not denied; That: rhe 
Suggeſtion is naught for the uncertainty of it ; and &/Pr6hibition 

cannot be granted upon that. For the words de amno'in annum make 

att Bſtate for a year; and the next worts make an Eftte for Life; 

and-the laſt words, but an Eftite at Will: and'what*friftbe Tre-- 

verſed here? It a , that for years it is good without Deed, but” 

not for life; 'and-if it be- but at Will; when the other ' demands his 

Tithes, the Will is determined. But at another day the a, amy 

was made, that he made ſeveral Agreements. with his/Pari , 

that he pay 6s. 8 d. for his T3rbes for four years. And then a Prohi- 
bition-was granted. Harvey, ſufficis, If ar agreetrient be proved for 

theſe four years '(t). fTLTIGSA þ | 

(48.) Scor moved for a Probiberion; that-whereas he had rwenty _—— 


Acres of Wheat, and had ſet: out the revitly part 'for Tithe"; the Forhome | 


Defendant pretending that there was a Cuſtom of Tithing, that the 
Owner ſhould have tifry four Sheaves, andthie Parſon -five, and {6 
he fued for 73thes, for that there- was no fuck Quftonyt- Aud the" 

Court faid, that the Modes Decomanidi-muit be ſued' for us wdl-in" 

the Ecclelaſticall Court asfor the 73#h6 it ſelf: "And if it be allowed - 

between the panties, they ſhalproteced: there ; 'but' if! rhe Cuſtorti' gy) Sree 5 
be-- denied, it mult be tried at the Common Law: For if it be gaintt 17. 
found for a Cuſtom, Conſultation--muſt be'granted';"if noty then Herl. Rep. 
the Prohibition: is roftand (s). " | ix 


N n _ (49.) Nayper 


—— 
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OO 9 {(49-) Nopperngainft Steward, the; Parſon had a:Prohybition a: 
'-.- 1: gaialk divers” of [his Pariſhioners thay Libelled! in-the Ecclelaſtical 
+... Caurt,: t0,make proot, by Wimnels of divers, manner of Tithing in 

(w) Napper a- perpetuam rei memoriam. (W). ne. Toafdyo wo. 7+ 
gainſt Steward _.. (50.) A Prohibition for H. againſt E. Farmer of the ReQory'of 
Hetl. Rep. _S$.:;and preſcribed, that all Tenants and Qccupiers, of Mradow had 
u{ed-to. cut;the Graſs, and to ſtrow it abroad, called recting,,& then 
\ gathered. intq' Wind-rows, and then ' put it into Graſs:Cocks in 
equal parts without any fraud; to fer out the Tenth-Cock great &; 
Cuſtom of Tithe ſmall to. the Parſon, in, full fatisfaftion as well of the firſt as of the 
Graſs-Cocks. Jatter Math: Upon. Traverſe of the Cuſtom it was found for the 
Plaintiff; . and exception; was taken, that the Cuſtom: was void, 
becauſe it imports no more/than what every Owner ought.to do, 
and ſo no recompence for the two Maths: But the Court gave] udg- 
, ment for the Plaintiff; 'for Dz/mes naturally are but the Tenth of 
the Revenue of any Ground, and not of any Labour and Induſtry: 
Whereit may be divided, as in Graſs it may, though not in. Corn 
and. in divers places they ſer out the Tenth Acre of Wood ſtanding 
and fo of Graſs: And the [Jury having found his form of Tithing 
there, ic.is ſuthcient/: and the; like Judgment upon the like Cuſtom 
was.in the Kings Beach, Paſcb.2. Fac.Rot. 191,or.192.inter Hall 

(x) Hill.4.Car. 69 Symonds (x). ; P 
C.B. Hide = { 51.) In Fobnſox'sCaſe; if a Prohibition be granted upon matter. 
_ at Comman/Law, as a perſonal Agreement between-Parſon 
cn P andPariſhioner for his. ;Tithes, and not upon,matter within theStar. 
of 2 E. 6« 1 3+, the-Suggeſtion ſhall nar. be proved within the Six- 
months. as 3he Statute ;limits, and as it. is: agreed by the whole 
wy mers (52s) The Defendanthere inthe Prohibition Libels for Tithes of 
Her. Rep, Hay in the EccleGaſtical Court. The Plaintiff ſuggeſts that the 
Hay was growing upon. Green;kips, Deals, and Headland, and 
that there is a Cuſtom, that the Pariſhioners in a Meadow there 
- -* . uſed to make the Tithe-Hay, for. the Parfon, and in conſideration of 
Tithe-Hay,. . thay to-be diſcharged of all. T'thes of Hay growing us ſupra; & all 
. .. +, ._, that for the Hay of the Land, no Tithe ought to be paid of. ſuch 
 Hay,hut,does not. averr, that that Hay was growing upon-Green- 
skeps; tc. And an Exception was taken by Hender: ( 1.) That the 
Exceptions, double; the Cuſtom, and the Common Law : And by 
Relwgrton, Thatis,got. material; for you may have twenty: Suggeſti- 
ons #0 maintajtithe. Suggeſtion of the Court: but Richard/on was a- 
gamſt thar,that a Suggeſtion might be double here,for the Suggeſti- 
on of the Common Law. is a Surpluſage :' As in Farmer and Nor- 
wich's Caſe here lately, One Preſcribes.to be diſcharged of Tithes, 
where the Law diſcharged him, and ſo was diſcharged by the Com- 


mon 
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mon. Law; The- 2 exception is,that he doth not apply the Cuſtom 
to himſelf in the-Juggeltion; for he that lays the Cuſtom! does not 
ſhew that the Hay grew upon the Skips,upon which a Plough might 
turn it ſelf; and for this cauſe by the whole Court this Suggeſtion is 
naught, And here Ricbard/on moyed,. how that two ſhould joynin 
a'Prohibition. Telwerton; it they are joyned in the Libel, they may 
joyn inthe Prohibition,and that.isthe common practice of the Kings 
Bench.. Richardſon, The wrong to one in-the Ecclefiaſtical Court 
by the Suit, cannot be a wrong to the other. . Hutton, "They may 
joyn in the Writ, but they oughttoſever in the declaration,to which 
Harwey agreed. Yelverton, "The Prohibition is the Suir of the King, 
and. he joyns tant. .as in a Writ,. Richardſon, But ir is as the ſuit of, 
the. party is, and if any joyn here,.I think good cauſe of a Conſul- 
ration.. lt is againſt the profit of the Court to ſufter many to joyn. 
And itis uſual in the Caſe of Cuſtoms of a Pariſh in debate, to or- 
der proceedings in the ewo Prohibitions, and that to bind all the 
Pariſh and Parſon. And.it was ſaid by them all, that the conſidera» 
tin of making Hay isa good Diſcharge, becauſe it is more than they 
are bound to do (z). | (z) Hill 3.Car. 
(53.) F- ſuedV. for Tithes of Hay, which was upon Land that. & Paſch.4.Car. 
was Heath-ground,and for Tithes, of Pidgeons. And by Richardſon, Rv 454- 
If it. was mere waſt ground, and yield nothing, it is excuſed by the ata mth 
Statute of payment of Tithes for feven years : But if Sheep were ,,, m——_ 
kept .upon.ir, or if it yield any profit, which yield Tithes, then Tithe Hetl. Rep. 
ought.ts be paid: As the Caſe in Dyer.And for the Pidgeons, which Tithe Hay 
were conſumed- in the Houſe of the Owner, he faid, and for Fiſh in #*9*% 
a Pond, Conies, Deer, it is clear that-no Fithes of them ought to be Tithe- Piggeens« 
paid,of Right ; wherefore then of Pidgeons ? quod nemo dedixir, 
And a day was given to ſhew cauſe wherefore a Prohibition ſhould 
not be granted. And the Court agreed, that it was Felony ta take 
Pidgeons out of a Dove- houſe. And afterwards a Prohibition was 
granted, but principally,. That the Pidgeons. were ſpent- by the 
Owner. But by Henden, they ſhall be Tithable, if they be fold 
(a) (a) Flower 1g. 
(54-) P. the Vicar of Eaton in the County of Oxen, Sues.C. the 794g%». 


Parſon Impropriate in the Ecclefiaſtical Court in Oxford pro Min yen of 


tis Decims.C. ſues a Prohibition againſt the Vicar upon a ſurmize 
of. a Preſcription. P. comes —_ pleads the firſt Endowment 
made An. Dom. 1310, by which the Minute 'Tithes were allotted 
tothe Vicar : C. demurrs; and Adjudyed for the Plaintiff, for the 
Parſon cannot preſcribe againſt the firſt Endowment (þ). (6) Tr. 2 Jac.. 
(55.).In Debt upon the Stat. of. 2. E. 6. for not ſetting out of B 8+ ot. $20 
Tithes, the Plaintiff declares, that the Defendant was ſeized of ©775* * 


the Lands in queſtion within that Paziſh, and that the Tithes did Now Rep. 
belong © 


% 


MH— 


of 7: Tthes. 
belong to-the Parſon and Viear (wiz.) 'T'wo parts to the Parſon, 
For not ſetting ind the third part- to the Vicar, or their Farmers, payable wn od 
out of Tithes. for 40 years laſt paſt, thar the Plaintiff was Farmer proprietary of 
the Tithes to the Parſon and Vicar ſpelt ans, and ſhews the value of 
the Tithes due, and demands the- treble value; the Defendant 
pleads Nikhil deber per parry. and it was found for the Plaintiff.” It 
was now moyed in arreſt of Judgment, becauſe the Plaintiff ought 
ro have brought two Actions, as the Parſon and the Vicar ought 
for their | ſeveral parts : But Reſolved, that the Adtion is well 
wit for it is perſonal and one entire Debt for one wrong 
() Pafch. 3. Cc). 
Jac. Br, Sir (56, Bott ſues a ProbibitionagainſtSir Edward B: and fu 
Rich. wg thar the Defendant is Parſon Impropriate.of W.and that time out of 
<4" obey * mind. there hath been a Curate or an Incumbent by the -appoin- 
Pretriprom. Iment of the faid ReQtor, who adminiſtred the Sacrament, 8c. And 
(4) Bott ag.Sir, that the Cuſtom of that Pariſhtime our of, &c. was that the Cu- 
Ed. Barbaton rate ſhould have all Tenths renewing within-thatPariſh;except De. 
Noy's Rep. cimas granorum, which were paid to the Parſon,and thatevery Pa- 
riſhioner who had ſo paid the Tenths to the Curate,was diſcharged 
againſt the Parſon. And that notwithſtanding thatz&c: Sir -Edward 
B.'had fued him; &c. And now' he prays a Prohibirion,and had ir; 
but after that ſurmize was adjudged inſufficient, without argument 
by the Court, and a'Conſultarion granted, for ſuck: Curate cannot 
preſcribe againſt his Maſter,that may remove hime at his pleaſure : 
And for thatreaſon/it was not a good Preſcription: for the pariſhia- 
ners (4). CODEC 
(5 7.) Goodwin being Vicar fues in the Eccleſiaſtical Court the 
Dean and Chapter of Wells, being Parſonof a Church, for apen- 
Gon, and they pray a Prohibition, and it was denied:'For that 
fion is a Spiritual thing, for- which the: Vicar may Sue in the 
piritual Court, Note, that they entitle themſelves to.that Par- 
rage by ® grant of H. 8. wko had icby 32 B. 8. of Diffaluicgs 
(e}. | wor 
( 58.) It was faid by Hutronin Spencers Caſts that by the Civil 
Law the pariſhioners ought to. givenotice to: the-Panſam when the 
Tithes are ſet forth.. But it was adjudged, that the Common. Law 
_C Rep. doth not ſo oblige a. man (f*).. | 
- er ſet ow. (59.) B.-by his Deed Compounds for Tirbes, andiafizen Sues: for 
 - DAG them in the Eccleſraſtical Court; by Popham and Gawnah,, that an 
Caſe. Adtion upon the Caſe lies. P34... 4-. t 3 Bfich, 4. Fac. the Lady 
Noy's Rep. Waterbouſe was ſued. for the Tithes of Trees, whereof none were 
Compoſition. dye, &c.. there an Aftion upon the Caſe: dhes not lie, for the Parſom 
(8) BYYY 3g. or perſon may well be ignorantof what things are duc, othenwiſk 


Partriagt.. ; , . YN; 
he Sucs againſt his own knowledpe (s):. 
g pe(g) <603/Th 


Noy's Rep. 


” 
as, * 


Of \Fithes. 
 <( 60.) To have a/Prohibitioncthe:Surmize was, that the Inhabi- 


tents of Bvof which heivan Inhabitant have paid ananoddecuaman> 

<&, ©. ;Andthey were atlfue; and he:proved only, that he-him- 

ſolf had paid-itzand yer well: And no' Conſultation; forevery par« anda; pect. 
ticular-is'influded in the gencral, and proved 'by it. And it appears mend, 
_ — ORF Ty ors be Court of 

their Cognizance. (2). Agreed, \t e the Statute 'appoints 

prov of the Surmize ito! be-by -rwo, ir is ſufficient if rwo.affirny 

that they have\knowa i to-le-fo, or thar thee Common Fame is fo 

| (b) Mich ry; 


(8). 

(6 1-) Upon-a Surmize:by-aParifhioner, that he had Compound. J*<- C. B. ror, 
ed with:the Parſon for-his Zjrhes for one year, and it may be with- j75- 5% ug. 
out Deed; by Brownlowe, that a Prohibition hall be awarded, and ty, 1 
chat there -are divers Prelidents in this Court. Bur otherwiſe, "if it Conor. 
be for more-years,cit is: not good” without Deed. (3) And in Skwm+ (5) Mich. 16, 
wer's:Calc,'ir-was Ruted 'by the Court upon a Surmize 101 Have (2 Jac. C. B. Roe, 
Prohibition,:that if it be proved before one-of the Judges withi 00 Green ag. 
the Six months, alrhoogh-char-ir-be-nvr Recorded till-aker the Six p,ggf 7m, 
months, :pevitis'well enough; and-good alſo, 'although that the mize fre, pro. 
proof be! in-the 'Vacation. Paſo: 3: E/iz. B. /R. Porrenger againſt bibition 
Fobwfon (&). | (k) Skinner's 

(62.):A Patſon prefers his BU for Tithes of Haſte, Holly, 14) F< - 
law, Whiteshorn, :&rc, a Prohibition'was 100ved, becauſe they were Tithe. Hofie 
of '27 -and more: Amd by the Common Cuſtom in Helly, #71/w;; 
Humpſhere , they weteruftd for Timber ro:build and Tepair their Wh:te-rhorn, 
Ploughs,andicindsPofch. 14 Fuc:CB: Rot. 1915. Ciffiye's Caſe a+ 
gainſtxhe Purforefor Holly, F/illow, and Maphle;'and a Prohibition 
was awarded, And Hubbard ſaid, that in Camveriand Beech 'was 
uſed for 7rwber, and theruſe of the \Gountry tor fearcity of other 
Trees will alrer cheClſlc (. ] , (1) Pinder wg. 

- The Purfon 1Libels for 7 bes vf 'Hay;Are. The! Parſonlid, that Spencer. 
the'Cuſtornof zhe\Patifhhath been, [fac he that hath-Corn withs Noy's Rep. . 
m the Puriſh-oughr/ ©> reap the 'Corngand) alſo the Titberof the 

Parſon, and'to make them in Cotks,and to'proſerve them untibthe Whether Pare. 
Parſon fhalt- carty'them away: and 'a | was _ for June my 
although tharzhe parthioners t de-jare to reap 'the Corn, as'it 
was apreed Thin.'28 Elix.. B. py. tans bond ro:guard the A—— 
Tirhes of the-Pur{@n;&c. Burt if the Parſon does not carry them a+ 
way in convenient time, an Action on the Gate lies againtt'him. 
Paſch. 20 Fac. B.R. Rot. 286. there ſuch an Action was brought by (om) Di 89g 
Wiſeman againſt the Redtor of Landes in Eſſex, for\not acecpting, ,,,yGm, 
&c. of the Tichys of Ghede' (+). 'Noy's Rep. 


(63) B. 


-;-(63;) B.' brought an Action upon the” Caſe,; that P. ſued for 
Tithes, and recovered, becauſe there my 
prove the payment, 'when/in truth he had paid it before two, but 
Teſtis Sngula- 29W own was dead; and by the Court Reſolved, that an Aion 
ris to prove pay doth not lie, becauſe the Cauſe was meerly Spiritual: And for that: 
ment of Tithes. ix differs from 8 E: 4. 13. forthere the Compoſition wasa T 
(n) Bray verl- ra} Contrafty although it was for Tithes (»). + + L 
_— (64) G: moves for a Prohibition, and ſurmizes that the Parifhi- 
Noy's KP. oners had/Compounded with the Parſon for the Tithes; bur yer the 
due Tithes were ſevered and expoſed, and the Parſon takes and 
Compoſition. © carries them away ; the Pariſhioner meets him and takes them from 
| him. And upon that the Parſon: fuesin the Eccleſiaſtical Court: And 
(o) Brooks . a Prohibition was awarded (0). . --. "II | 
Calc in Noy® _ (65.) F. Sues P. in the Eccleſiaſtical Court for not ſetting out 
_F the T ithes of two Acres ;: P. prays a Prohibition,” becauſe he had 
ſer-out the 'Tithes of one Acre n /pecie, and that a party unknown 
had taken them; and for the other he ſuggeſts a Medus Decimandi 
for 2 4. 6 d. And upon that Iflue is joyned; and the Witneſles ſaid 
that for a long time, as they heard ſay, the Occupiers of that Farm, 
whereof -that.Acre, &Cc. had uſed to. pay annually. to. the Parſon 3 
ſhillings for all Tithes; and agreed by the Court, (1) As to thefirſt, 
Qaod Probibitio tet; for after the 'Tithes are ſevered, if a Stranger 
takes them away, the Parſon hath his Remedy againſt him at Com» 
mon Law, and-fſhall not fue the Pariſhioner gn the Spiritual Court. 


Trrhts ſet out. 


(2) It was agreed, that a proof (by bear-ſay) was enough to 

dan the ſormize vithin the <cton oh. Ed. _— as to. the 

other Acre, Popham held, . that the Modus Decimands is not well 

proved; but Fexner and Yetwerton the contrary : For by that ap- 

pears, the. Parſon is not to have Tithes #» /pecze, and for that had 
oy Webb a  9T Tf to fue for them in the Spiritual Court (p). 


gainſt Pertre (66.) W. ſues P.-in the Eccleſiaſtical Court for Tithes of a Dove- 

Noy's Rep. © + houſe. P. Suggeſtion had a Prohibition; but he did not prove 
his Suggeſtion: within: the Six months. #. takes iſſue upon the 

Tithe of Pidge- Suggeſtion, and it is found againſt bim; and yet he prays Coſts by 

_ the Statute of 2 Ed. 6. tor failure of -proof within the Six months. 
But by the Court adjudged, that he ſhall not have it ; for he hath 
ſurceaſed his time, to take advantage of that, and he can never have 
a:Conſultation. Ergo, He ſhall not have double Coſts. Read the 

(9) Warlington words of the Statute (q). 

verſ. Perrey. 

Noy's Rep. (67.) A Parſon prefers his Bill for Tithesof Corn, and alledges, 
that time out of mind, &c. in that Pariſh they have uſed to allot 
the Tenth-Shock; whereupon the Pariſhioner Suggeſts, that the 
Pariſhioners and all thoſe who have Eſtates, 8&c. have uſedonly uy 

| &t 
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: Of Tithes. 379 
ſer-out the 'Tenth-ſheaf of Tithes, and-had a- Prohibition. The 
Parſon-prays a Conſultation ; but it was denied. And Reſolved by 
the Court. "That the Parſon might Sue for-a Modus Decimandi in 1c ny 
the Eccleſiaſtical Court, 2 R. 3. 3. 4, But if the Pariſhioner denies max;. 
that, they ought to ſurceaſe, and a Prohibition lies, and that ſhall 
be tried ar Common Law (s). - (u) Steward's 

(68.) 4. Libels in the Eccleſtaſtical Court for the Tiches of Caſe in Ney's 
Pilchards taken in the Sea. And now the party had a Prohibition; ReP- 
upon 2 Surmize that the Cuſtom there is, 'That the Fiſher-Boar, ry of Sea 
hath one Mo'ty of the Fiſh, and the Fiſhermen the other Moity » © 
And that the Owner hath uſed to pay the Tenth of his Moity in 
diſcharge of all, &c. And it was held by the Court to be a good 
Surmize; for by the Common Law he cannot have the Tithes 'of 
Fiſh taken in the Sea, becauſe ir is-not within any Pariſh ; and 
then' when the Parſon, by the Cuſtom, ought ro' have the Tithes 
of them, he ought to take them according ro the Cuſtom. And 
that the Tenth of the Moity may be a good diſcharge of the 
whole. And the parties went to ifſue upon the Cuſtom in Cern- 
wal (w). . : (s) Hollant 
(6y.) By the Court (Popham beingabſent) it is. clear, That anverſ. Heale.. 
Agreement betwixt the Parſon 'and one of the Pariſhioners, that Noy's Rep. 
he ſhall have his own Tithes for years, it-is good eriough without 
Deed, but otherwiſe, if it kad been for life, And it is a better way 
to. plead that as an agreement, and not as a Leaſe (x). (x) Small's 
(704) A Prohibition for a Suit in the Eccleſiaſtical Court, for Caſe. 
Tithes of Rent in London. It was held by the Court, That by Noy's Rep. 
33 H. 8.cap. 12 the Suit ought to be before rhe Major of London 
by complaint in Writing,and not by word of mouth only, in nature 
of a Monſtrans de droit, declaring all the title. And if the Suit be 
in the Eccleſiaſtical Court for Tithes in London, that Court may 
a Prohibition; and yet that Court hath not power to meddle 
with them. (2) It was Reſolved, That a Reſervation by a Leſſee 
for life, who Leaſes for years to A. is not ſufficient to bind him in * 
Reverſion, to pay Tithes according to that rate. (3) That aRent 
tor half a year, and afterwards for another half year, is a yearly 
Rent within the meaning of the Decree : And note, as the ſame 
was laſt Let, is not intended laſt before the Decree, but before the $2/0e- -_ 
Demand of the Tithes( y ). Dr. Toyler. 
(71.) It was found upon a Special Verdict, That the. Parſon of Noy. Rep. 
the Pariſh makes A. Collector of Tithes, and that A. had Licen- Collefor of 
ſed a Parifhener to carry away his Corn without ſetting forth of 7#'>*. 
Tithes. By the Court clearly, that Licenſe is vaid, wid. 5 E 3. 63. © Pin 


dine vetſ. 
Plow. t04- That a Collector of Rents cannot make an Acquit- ——_ 


tance and diſcharge them, And a Conſultation was awarded. (2) Noy Rep. 
O oo (7 2.) Baron 


3$0 Of Tithes. 
-i(72-X:Baroirand FerheLefſecaof a'Parſorage;cie, The Paridhio- 
net ſes forth ths Fithes fraudulently, and. preſently. takes them a. 
| way zgain, a5 it appearnupon the Evidence, And the Hugband\on- 
Fraudulent for./ tp brought the Attioh wpon'2 £4. 6, for the treble Damages. And. 
ring out of it was Reſolved, That Debt lies for treble Damages upon ſuch 
Tithes. fraudulent ſetting forth of T thes,although that the clauſe of Treble 
' Damagesiſpeaks-nothing of Fravd. Bus (3). ic was Refolved, /Fhat 
> the:Husband and:Wike ought to. have joyned- inthe Attion;becauſs 
| _ It is hot a Ching: in-poſietions, And if the Husband dies, che: Wike: 
(-) Hill.7 Jac. ſhall have the Damages, and not the Executor of the Husband (4). 
B. R. Ford verſ. | (7 2:)A Prohibition was prayed upon-a Surmize, That the Tithes 
Pomroy. for which the Suit was, belonged to the Vicar, and not-to the Par- 
Noy's ReP- fon : By the Court, That a Conſultation. ſhall be. granted; for the 
Right. of Tithes is confeſſed. And whether they belong tothe Par- 
Tithes, whether ſon or'the: Vicar, that is meerly Spiritual. And that ſo it was Ruled 
the Parſons or in one Buſhel's Caſe, the: Parſon of Pancras; and in one Milbray)'s 
the Vicars? Caſe it was Adjudged accordingly (b). 
0 Kendall (74-) By the Court, That a Prokibirion ſhall not be granted 
_— ** upon a bare Surmixze, that he is ſucd for Tithes by the Parſon of D. 
yo ,, of Lands inthe Pariſh of S. unleſs.ir appeary inthe pleading in the 
"Spiritual Court : For they there ſhall no be Judges of the bounds 
{e) Philips 3 of the Pariſh. Vid. 5.H. 5. 10. 22 E. 4 24-(c) 

$! acks - oh 5 (75.) A Prohibition was prayed upona Suit in the Eccleſiaſtical 
"© Courtfor Tithes in kind of a Park now eonverted into Tillage, up-- 
on a Surmize de Modo Decimandi, to pay a Buck and a Doe-for all 
Tithe-Park, "Tithes. And allowed, by the Court and agreed; (1) Although they 

are. Fer nature, yet they may be given for Tithes : So to 
Pheaſants,&c. (2) Although they are not Tithable of themſelves 
yet they may be given for Modus Decimandi: As a great 'Tree may 
Med.Decimang, be given for Tithes of Trees Titlable. (3) That this is a diſtharge 
of the very Soil, and a Park is not but a Liberty, and the Owner 
may furniſh} it with Gatne when he pleaſe. But after « Conſultation: 
was granted, becaufe the Surmize was not proved within the Six 


months: So Adjudged Hill. 6. Ft. C.B. The Vicar of Clare in Suf- 
folk, who ſued for _ And there alſo a Prohibition wasgranted. 


upon fuch a Surmize. But after a Conſultation was granted in that 
Caſe: For the Medus Decimandi was alledged for Diſcharge of 
T ithes of Hay and Herbage,and not of all 'Tithes, where the Libel 
was for Tithes of. Hops. And Coke Chief Juſtice vouched one Ship- 
den's Caſe, That fuch a Modns Decimangi generally for the Park is 
not good, if it be diſparked. Bur it ſhall be particularly for all A- 


cres contained in the Park (4d). 
(76.) Upon 


_ 


- 
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(76-) Upor-a Surmize tohaveProbibitian after. Senteice at the 
Loc ic CR II IIS uponithe Sur 7irhe ner ſer 
eute 2-6. for nor fexting forth of Tithes. And.4.3\ Blix. B. R: a fs. 
Pariſhioner privately fets forth: his 'Tithes, and takes witnels of 'ir, 
and immediately after he carries them away ; that is not a:ſetti 
forth within the Statute. For the words are trwly, juſtly, and 205; 
aut fraud or covin. Vid. 10 H.4. 22. 44. Eliz. B. R. Baker's Caſt: 
A Pariſhoner ſells his Grain upon his Land, and after by com- 
mand of the Vendee he takes his Corn, being ſevered, withour fet- 
ting forth of the Tithes. That the Parſon may well have an Attion 
againſt him upon the Statute, and ſhall not be compelledto: Sue the 
Vendee, who it may be was not known to him.-(And it is not Tira- 
verſable, if the Tithes were ſet forth according to 47 Elz.1r was 
Reſolved in Tr4n. 7. Fac. B. R. in Brickendine's Caſe againſt Den- 
wood (e). (c) Roche ſte 
(77.) If a Vicar hath uſed by Preſcription time out of mind, &c. *8- P7%er- 
to have all the Tithes within the [Pariſh (except Corn, wich the N*7* RB 
Parſon appropriate uſed to have) wiz. of Hay, and alſo of Hops 
from the time ir came into Englavd, which was in thetime of H.8. 
and of Hoad (which is a Dying plant) and moreover :Rape-ſeed is 
ſown there in the Pariſh, where never any ſach Seed was ſown be- 
fore, nor in Englandrill of late times, yet the Vicar ſhall have the 
Tithes of that Rape-ſeed, and not the Parſon appropriate; for that Tithe Rape- 
it is within the Preſcriprion,although it be a new thing, andthere- ſeed. 
fore could not be preſcribed fingly; and; for that the Parlqn iscxclu- 
ded of all except the Corn (f). (f) Paſch, 7. 
(78.) If Doubr ariſe de Decimis Garbarum, as what ſhall be in- £27 B-R- 
tended by Garbazit is ſaid that Garbo at the Common Law ſignifies ;;., 
at this day a Sheaf of Corn, iand the Civilianiilay, Garhs lignifies Deuime Gare - 
Juch a thing as is bound toptther inione bundle ((;g): | barum, y | 
(79.) In the Caſe berween Reynolls and (Greer it was Adjudged (£) Roil. Abr. 
by the Court, That Weed in its own nature-is Great Tirhes; not- "=> Fi”; 
withſtanding if a Vicar be endowed de Minutis Decimis, and by 7;;4, 704. 
virtue of the faid 'Endowment had of: along time uſed to have 
Tithe of Wood not exceedingthe yearly value of 6 5.8 4. the 
.of 'Wood ſhall paſs by the words de 4finutis Dedimis in that caſe, | 
by reaſon of the ſmall walue:thereob (5). | (9) Mich. 16 | 
(80.) Where a Parſon had Two parts.of the ''Tithes, and the jac. B. R. inter | 
Vicar of the ſame place had the el ud they by ſeveral Leaſes Reynolls and | 
had demiſed rhe Tithes to one: In this Caſe the whole Court (ex- Green. 
cept Juſtice Fenzer) held, That although the Parſon and Vicar 
could not joyn in this Caſe in a Suit of Tithes, becauſe they claim 
them ſeverally by divided rights, yet when both their Tithes are 
'conjoyned in one perſon, viz. the Leſſee, then the intereſt of their 
Ooo?7z title 
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3$2 Of- Titbes. 
ti:le-:i32 conjoyned alfo- in one; (who made but one Action for the 
\. whole Tithesin that caſe) yetit was agreed by all the Judges, that 
the Plaintiff-Leſſee ſhould recover his Tithes in dammages, and 
TO, ſhall not demand them again in any Suit, after a Recovery in this 
hos. th xz Adtion(s). | 

Champion (81:)-Ir, was Agreed by the whole Court of. Kings Bench, Mich. 
verſ. Hill. $5 Fac. and hath many times been Ruled, "That if a man {ell his 
Brownl. Rep. 'Tithes for:yearsby: word, (it is good ; bur if the Parſon agree,that 
w Attion: of one ſhall have his Tither for ſeven years by Word, it isnot good, 
wh nl. Rep. by the opinion of Flemming Chief Juſtice, becauſe it amounts toa 
ibid. Leaſe:'and he ' held ſtrongly, ''That 'Tithes cannot be Leaſed for 

years withouta Deed. 47 
(82.) Upon'the Statute of z E4.6. cap. 13. for Setting out of 
A#ion for ſtop- Tithes, in a Prohibition to ſtay proceedings by a Parſon in a Suir 
ping _ Par- in the Eccleſiaſtical Court againſt one of his Pariſh, for hindering 
-_ fr / ber. Of him in his way in the Carriage of his Tirhes. The whole Court 
agreed mm this, Thar if the Parſon have a uſual Way ſtoppedzthat ſo 
he cannot come to take away his Tithes being ſet our for him, he 
may well ſue for this'in the Eccleſiaſtical Court, and there have his 
remedy. Bur if the Queſtion be whether the Parſon be of right to 
have a way (wiz.) one way or another,this is Triable by the Com- 
mon Law, and not in the Ecclefiaſtical Court, bur if the Parn 
have a certain way granted to him, and ſet out by the Ccmmon 
Law, if he be at any' time diſturbed or hindred by any af his Pa- 
riſhioners, or by any-other. in: the uſe- of this his Way, he may then 
in ſuch caſe well ſue in the Eccleſiaſtical Cort for his remedy. 
| And the words of the Statute of 2 Eg. 6. cap. 13. are, That if any 
Parſon'be diſturbed; ſtopped, or hindered in the carrying away of 
Mich. 9-Jac." his Tithes;: ſo thatithe Tirhes comesto- be loſt, hurt, or impaired; 
B. R. Bulftr,” © in this caſe he may) fue: in'the Ecclefiaſtical Court for his Remedy, 
par. 1.” *' land/-updn-due-prook' there: made thereof, he ſhall recover double 
1" value of the 'Tithe ſoraken: or-Joſt,' befides his coſt and charges of 
Suir. Bur becauſe in: this principal Caſe, the Parſon ſued in the Ec- 
cleſiaftical| Court for the: Right | of his Way, whether he was to 
have that Waycornot, which: hinge properly to the Common 
Law; andinot Tridble there in. the Eccleſiaſtical Court ; for / this 
_. ---.,:. cauſe the Court granted a'Prokibition: to ſtay their proceedings in 
iz 3 | | 
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. Bby-Lands were five ways priviledged or diſcharged of 
A Tithes, viz. by Compolition, Bull or Canon, Order, Pre- 
icription, and Uniry of poſlciſion of Parſonage and Land, time out 
of mind, together without payment of Tithes. (4) It is ſuppoſed, 
that no Land which belonged to Abbots, Priors, &c. is at this day (a) Hob. 308 
diſcharged of Tithes, but ſuch as came to the Crown by the Statute 399- 
of 31 HS. c.13. All Monaſteries under Two hundred pounds per 
An. were to be diſſolved by the Statute of 27 H.$. Burt thoſe of 200). 
per An. or upwards, not till the 31 of H. 8. The Unity aforeſaid, or 

rpetual Unity is, where the Abbor, Prior, &c. time out of mind 
[= been ſeized of the Lands out of which the Tirhes ariſe, and 
alſo of the ReQtory of the Pariſh in which the Lands lie. Which 
Unity (as to a diſcharge of Tithes) muſt have theſe four properties, 
(1) It muſt be Fuſs as to the Title : (2) Perperua,or time out of 
mind: (3) c/#qualis, that is, a Fee-ſimple both of the Lands and 
ReQory : (4) Libera, or Free from the payment of all manner of 
Tithes whatſoever. (5b) In a Caſe where an Abbot held a Parfo- 
nage Impropriate, wich was diſcharged of Tithes, and had pur- 14 
chaſed Lands, fo that the Tithes were ſuſpended in the hands of c;, ws —_ 
the Abbot; and afterwards the Poſlefſions of the Abbor coming to 42. » 
the King by the Statute of 31 H. 8. The Queſtion was, Whether 
the Lands ſo purchaſed by the Abbot before the Surrender to the 
King, were diſcharged of the 'Tithes? It was the Opinion of Mr. 
Plowden in that Caſe, that they were not diſcharged ; for that no 
Lands were diſcharged, but ſuch as were lawfully diſcharged by 
right Compoſition, or other lawful thing ; and in the faid Caſe the 
Lands were not diſcharged in Right, bur ſuſpended only during 
the time that they were in theAbbors hands (c). (c) Michs 17; 

Acorns or Maſt of Oak ſhall pay Tithe, tor they are of Annual ng wes : 
increaſe, as in Liford*s Caſe. (d) Thcſ Acorns or Maſt are known ,..;, —_ 
inthe La the, word [Panna tum: | fo Lindwood, Pannagium eſt (4) Co. lib.11. 
paſtur. Porcorum in Nemoribus & Sylvis,utputa de glandibus,&aliz & Regilt. 49. 
frudtibus arborumSylveftrium quarum fruttus aliter non ſolent colligi. * Reynele's G. | 
Lindw. de Decim.c.Sanita Eccleſia,uerb. Pannagiis. And Mr. Skene 2&5 KeP: 
de werb. Sign. defines this to bea Duty given to the King for the = | 
 paſturage of Swine in his Forreſts : Alſo Pannagium is taken for -, Mord | 
the mony which is paid for the Pannage it {elf, as appears by the g,,;e's cafe. 
, Stat, of Charta de Foreſta,cap.90. Unuſquiſque liber homo,&c. (e). Bulltr. p. 1. 
ſs After- 


Of Tithes: 

x Aftermoath or Second Moath: Of this Tithes ſhall be paid de 
j Born there be a Special Preſcription of Diſcharge by paying 
fa de 


the Tithes out of the _ _— and _ "yy _ = 

| . Butif a man ithe-Hay, no Tit 
þ KR 7 + afterwards for the paſtureof the ſame Lead for the ſame year, 
Gy. for he ſhall not pay Tiches twice in one year for the ſame thing,for 
Kill. 10 Jac. that the After-paſture is. but the Reliques of Hay, whereof he had 
- _—_ « paid Tithes beboee. ( g) Nor ſhall Tithes be paid for Agiſtmentsia 
ba oy Gay, ſuch After-graſs. (b) In FJobnſon and Awberie s Caſe it was Re- 
Prohibit. ſolved, thar Tithes are not to be paid forthe After-paſture of Land, 
-pravted. nor for Rakings of Corn. (5) And where in Awberie's Caſe, Suit 
(g) Paich. ow was in the Eccleſiaſtical Court for the Tithe of the After-mowings 
m—_ = ". of Graſs, and upon a Surmize, T hat the Occupiers of the Land had 
Cur hs uſed to make the firſt Cutting of rhe Graſs into Cocks for Hay, 
R. Spencer & and to pay the Tenth Cock thereof in ſatisfa&ion of the Firſt and 
Johnſon. Aﬀer-mowings, a Prohibition was awarded. (&) So that Afﬀer- 
B. Kennifton.. graſs, or After-paſture, or After-moath do not pay Tithes, where 
(hb) es they have paid before of the Graſs of the ſame groundthe ſame year, 
Pasl. nu. Bs. ſave whereby Covin to defraud the Parſon, more Graſs is lefr 
(i) Cro. par. 1. ſtanding than was wont to be, or is there uſual; Nor is the Herbage 
(&) More. of Cartel, which eat up that Graſs, Tithable, unleſs there be ſome 
Caſe 1212. 5... .4 in the caſe. (/) Notwithſtanding the Premiſſes, although the 
4 --— Afrer-moath be not Tithable, where the Owner at his own coſts, 
Mick - made the firſt Graſs into Hay; yet Q. whether 
Mich. 6. Jac. charges and labour, ws 
C. - Smith's jt may not be —_ on _ = doth no morethan cut 
—_— own the Graſs of the arit Moa m). 
ag cage 5 : Agittment, that is, a taking into Graſs the Cartel + —_ 
Green's Caſe. gers within the Pariſh where the Graſs grows 3 thisis I1 - 
(-m) Cro.2+ 42. and regularly by the Owners of Tenants of the Land, not of t 
Hall ve:C. Cattel, unleſs the Cuſtom makes it Tirhable by the Stranger. | (n) 
Phettiplace. 13.cetofore there was not any Tithe paid*for this Agiſtment : (0) 
ns 7 _ but now the Law is taken to be otherwiſe : ( 2) Andis (as aforeſaid) 
TER? ndt of the Cattel, but of the Land. (q) 
Ns y" 4 4 is alſo comprehended the depaitu- 
(0) F. N. B. 53» ra fir to the Parſon, the 
(p) Adjudg, Ou y ule of the 
. Mich, 38, El Cod oh 
CO” nt 4 


| be paid for 
Catrel. But for prof: 
(r) Roll. x. - Plough, employed. and uſed 


646. a. 6, 7 paid for the Apiſtment . thereof: (r) bought 
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| Of Tithes. . 385: 
bought not for any Husbandry in the fame Pariſh, but to be fold a- 
and be paid: for the Agiſtment thereof, and a fraudu- 
ewple) of thera in the Pariſh to defeat the Parſon of his 

Tithes, will not prevent the fame: (7) 4: fued a Prohibition againlt (-)Rol. 6, 7. 
B. Parſory of D. becauſe he Libelled in the Ecclefraſtical Court for @- 13+ 
Tithes for Agiſtments; the Plaintiff pleaded, That he had alwa: 
paid £24. for every Milch-Cow going in ſuch a Paſture ; and 
this payment. he had been diſcharged of Tithes for all Agitments 

in that Land. In this caſe-it was faid, Thar this payment of mony 

for Milch-Beaſts, ſhould not diſcharge him from the payment of 

Tithes for other Beaſts. (s) In the Cafe of Lacie agai the (,) wu, ,; 8 
wuggeſtion for a Prohibition was, That theParſon ſued a he Hr: C.B. Sharing. 
tual Court the Owner of the Land for Tithes of Cartel, which he ton and Fleer- 
took toAgiltment,where he ought to ſue the Owner of the Cattel:Fx #-04's Cale. 
troketbis the Court, that the Suit ma well brought a- © 157. 
gain Owner; but be it qzomodocanque, it belongs tothe:Spirt- 
tual Court to determine, whether the one or the pr” > be 
Sued; therefore for that reaſon, as to that point, a Conſultauon was 
granted per Cariam. (t) Vid. Paſture. (#) Hill. 7 Car, 

Agreement : No Parſon can by any Agreement made with at porn 

Pariſhioner bind his Succefſors :- but being made with him for his jones rep. 
Tithes during only the Parſons life, this is good.. (#) And an A-{s) Co. 11, 19. 
greement only by Word, without any Deed,may be good,made by 2. 43- 

the Parfon with his Pariſhioner, that he ſhall keep his Tithes. (w)®) Yelvats 

A Parſon contrated with 4. his Executors and Aſfigns, for 10 s. 4 * 

to be annually paid him by theifaid 4. his. Executors and Aſſigns, 

That be, his Executors and Afigns, ſhould be quit from jhe pay- 

ment of. Tithes for ſuch Lands during the life of the Pickom. A. 

paid the Parſon 10 s. which he accepted of, and made B. an Infant: 

his Executor, and died: The Mother of the Infant took Leners of 
Adminiſtration durante minori 2tate of the Infant,and made a Leaſe 

at will of the Lands: "The Parſon Libelled inthe Spiritual Court,. 

for the Tithe of the ſame Land againſt the Tenant at Will. In this 

Caſe it was ſaid, That the Agreement did oblige the Parſon during 

his life : andalthough the Afﬀignee could not ſue the Parſon upon- 

the Contra, yet he ſhould have Prohibition to ſtay the Suit in the 

Eccleſtaft. Court,& put the Parſon to his Remedy for the Io 5. upon. 

the Contra, for that he couldnot have Tithe in kind by'reafon of 

the Compoſition made. (x) If a Parſon agree and contract with one ,,,,-, 

of his Pariſhioners, that he fhall keep back his own Tithes,ifthat be j.c. 8. r, $xe!! 

made after that he hath ſown his Corn, and for theſame year only,in and Benners 

that caſe the Agreement ſhall be good : And if the Parſon ſue in Caſe. 

the Eccleſiaſtical Court for the ſaid Tithes, the Pariſhioner ſhall ©**bult. 333- 


havea Prohibition; bur if it be fore more years than one, or before 
the 


—_—_— 


of 


_ the Corn is ſowed, this ſhall not be ear by Coke and Topo 
Farberton ; and Coke ſaid it was {@ adjudged in B. R.'in OO 
Booth's Caſe, Thar a Contra maddich a Pariſhioner for keeping 
back of his Tithes for fo: many years as he ſhall be Parſon, was nox 


g>od:and 1o it was in Wellow's Caſe herealſo: But it fort $86 of 
chem all, That fucha Contra@ or' Aprectnent = 
other was void; but only of the party Finke, we 


Agreement, and that'ought ro'be made by way'of 

Yet © nhogpamadrihate Dev: femur grotbytic dS 

Jac-1610. C. not vw r Ie was A 

B. Brownl. and-#0odwards Caſe, That an pre, rr) bot feat 

Rep. par- 2- | andthe Parſon, that in conſideration of twenty ſhillings þ TIL iP 
ſhould hold the Land diſcharged of Ther during” rhe life” of the" 
Parſon, was-riot good to ground'a' Prohibitiowwporr;” for: that this 

(=) Cro. par. 1 grantofoFithes umcodirttiin Deed. /('s) The like in Howk:' 
and-;Breyfield's Cale, in tay” of Suit ' for Tirbey inthe: Beeſefiafticat”” 
_ Court, it was'Surmized, That *4. was ſeized 'of tMeſſutfe and” 
Landsin:the Pariſh-of D. and agreed withthe Defendant bei _ 
ſon, in Conſideration of ten pounds to- be-yearly paid! webs 
Defendanr-daring their Joynt-lives and his | continuing” 
fatxfaQtion of. all -T35ber growing upon the fame ing Bo . 
ſhould: hold. the Lands wirhour'paymear of Tithe): 'Refobvtd, ivy" 
nota ſufficient Surmize- to gromd Prohibition: F6r” in ET: 


ment to: be diſcharged from paymenr of _— for one 
- word, may-be- good ; but for ſuch ar 
() Cro. pa. 2. the Parſon cannot! be good without Dee ax!» 
(6) Coe Inſt, b. - Almns, or Things appointed for Alms, arenor Tithable (6), 
CEN 654+D.” | Animalia Urilia, ſuch as Cows, Sheep, and the like, ſhall " 
: - Tubevin kind: 6 
Animalia Inutilia, as Oxen, Horſes, and'the kles; chorigh Py 
cannot be paid thereof #n ſpecies yet for their depaſtorage, or what 
nyt is made for the ſame; Tithes ſhall be paid'(c) [ 
4 Wed: 5+ Suit in the Eccleſiaſtical Court ap the' Tirhes thereof, * 
Poph.Rep.19 7, V whereof an Award or Arbitrement was there pleaded, | 
(d) Parker. — Plea refuſed ; notwithſtanding which a Profibition was” 


verl. Kempe. denied (a). 
Bolftr. par. 2. weblth tj 


Coz Inſt: pa. 2.& 643. 8 Co. 11. par, 49 2, Dr. & Stu. 173. 


wy, 


ther with the Trees. | 
Earren groumd, which is ſuapte nature Barren, is not Tithablez 
but if Take-Wool and Tithe Lamb: baye. by 30 years been paid 
for it,and afier by Manurance is made Fertil, then for the firſt Se- 
ven years ſuch Tithe ſhall be paid for it,as was paid before. There- 
fore Barren Heath or Waſt-grounds naturally Barren, andnot Mia- 
nurable without extraordinary charge , may pay Tithe of, Wooly 
Lamb, or the like ; but- being-converted into. Tillage, ſhall.-pay-no 
Tithe of Curn or Hay for the firſt Scven years after ſuck improve- 
ment ; during which time it ſhall pay only ſuch Tithe as was for» 
merly paid : otherwiſe it is, if it became barren only by ill HuF- 
ww 4. (2): Or if it became barren by ſome-accident of Inundati- =_ 
on, of overgrown with Buſhes, and after reduced again to;Fertili-(f)M.1 1 Jac. 
ty; ih that caſe it ſhall pay Tithes preſeatly-(f). Alſo Marſh- C.B Sharing. 
Lands newly gained from the Sea, ,and Fenn:Lands gained from *** Cafe. 
the Freſh-waters by Draining,&c.are not within the Statute of 2 £d. * ELDye:. p 
6.c.3 3.0 be freed from the payment of Tithes during the firſt Se- _— 
ven years after the Faining thereof. Likewiſe, .if Land be gained 5; 8. 
from the'Seg, and that by great coſt and expence, and afterward Plov.204.4. 
furnetl to Arable-Land; ir was the Opinion of the Court, that it 371.b+ vid. 
ſhafl fy Tith: notwithſtanding the colts, becauſe it is not Barren !5 ©2-BR- 
Land ot it ſelF, only by accident,and fo not within the ſcope and +, = 
witention of the Statute of 2 E4.6.( g).ln the Caſe between Strowd ( 4) paſch. 14 
and Hopkins .upon a Prohibitiun, 1 wo Points were argued by the Jac.B.R. rr 
Four Juſtices, vaz. (1) When a Prohibitiun is brought upun- the #26 Buck's 
Statiite of 2 E4.6.to ſtay a Suit in the Eccleſiaſtical Court for Tithes << 
of Barren-Lands the firſt Seven years, it bchoves the -party (who qqunigy 
brings the Prohibition, ta prove his Suggeſtion within Sin —_ 
otherwiſe 8 Conſultation by the ſaid-Stature, is grantable. (4 Joiner 
a Conſultation is granted for the Reaſon aforcfaid, yer the party may 
have a new Prohibition upon the ſame Libel; for that the Statute 
of 59 Ed.z. duth not extend to a Conſulration granted upun News 
probate of a Suggeſtion within Six months, but where a Conſuira- 
tion is granted upon the matter of a Suggeſtion : And fo the Chief 
uſtice Cec'arcd the Opinion of the Four Juſtices, and thereupon a 
le given, That the Prohibition ſhould ſtand, and the Detendanrt 
notwithſtanding fuch Plea aforeſaid in Bar of the Prohibition may 
plead in chicf to the matter of the ſaid Suggeltion, and if be will 
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Bri of Timber-trees,is not Tithable, but is priviledged toge» 
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{b)Hil.6 Car. 
B.R. Strowd 
verſ.Hoskins. 
Jones Rep. 


Sherington and 5g. 
Fleetwood's 


Caſe 


Cro.par- I, 


- 


outhing 


tbe! pa ven yetts next”s 
For 4Pro6hib Wi#thewed'/ "Thar thit'F 
ted ft THe) Was Maris und Si 


. ed with/Salt-water, fb that time out of "mind ko Graſs had'ben 


known'there t-grow/Hhor any profit arall' made of Hilg'theil how 


"550 kapelingbyanith the rea colt, "Ganges "410 Indio 
t and 


_ »4 + the Tehtaththisproith® had 


av J a 


| lately' gained from the'Sex', 

from overfloning/by repairing and making n&v. Banks rid el 
C 
Yhis 


-wallgundby coflfoeal repairing of them,” nd T5 he had'iow% 


. "vertetl thelame info/Mfable Tand; where He tad: Corn;tH9 


Land the ParfdiL3bils for Tithed in the ELlehzfitdt 


; - upon'this'matter thus ſhewed, a Probibition prayed 3k | 
diſcharged from-paymient of Tithes of this Ground for "Seven yehrs, 


« -» 


' * * this Statute being thus made for the eticourigeitient'of Tenapts'to 
 * make improvementof their Land. Coke Chicf Juſtice} It Was Rey 
"+1, Jolved intone Farringron's Caſe upon this'Starute'6f"29d."5; Yhir 


d is nor Barren-ground' within this Starate? This'wis 


there Adjudged, That if one do ſtock and'grub up Wood -grotth 
rand after convert this into Arable-ground, he hath By this miblioq” 


# 


red this Landybut with grear coſt and labour; yet he ſhall? y Tithes 


: fur this ground preſently; for that Heath' and barren-ground ,—mi- 


teaided to be-within the Statute, ought to be ſuck Land4s'is akfre 
veturs feriliz,and Barren. Doderidge Juſtice;/ASalr Marlhyif this be 


-fenced and ſo: made good Meadow, ſhall pay Titties preferitly;' yet 


before this was ſo fenced, no Tithes thereof payable. * Coke, *This 
Land ſhall'be out of the'Stathite,out of the clauſe of Diſcharge for 
Seven years, notwithſtanding this charge the Tenant hath been at 
in gaining this Land from the Sex;for to have this Land within-the 
clauſe of Diſcharge within the Statute, it ought to be S#apre nature 
Barren, which here it-is nor;\"bur' by aecidenc'; 'and4 by” the bvet- 
flowing of rhe Sea. '' The whole Court agreed in this, That'by this 
Statute Barren: grownd is ſuch pgrolind'as will riot bear — 

F clt 


th. —_ FM" 


— mm mm we n—————————— 
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felf, without very great coſt in. the;extraordi ng of 1% 
"and hreive tat thi ro fick Arm Wn he 7) 2.4/4; 
ture, as ought.to, be diſchargedifrom paymene.;af;Tichos, narytte A. 
Tithes,ought 20. be. Paid for.the. oro rs ES 
cauſe'to ſye for, his.,Tithes za;zhe, Ecc ical- Court; ard aheres OGG 
/ fore the. Prohitutign was denied. way 4+iiqpr. 119 ft Io ang. | vt | 

Beech Tyees.., regularly are, .Tarhable,; 'yet in a County where 

there is a ſcarcuy ot Timber,.and. where beech is uſed as. Timber 
for. Buildiog,or.the like, there, poſſibly:they may be dilcharged of * , 
raying Tubes, ;,and.therctorg.in/ T14n, 38 EJ:z. it was Refolved, - ©, 
"That 'Tirhes ſhall be paid of Beesbes, aithough they. are above 7 179 
twenty, years growth, far..they are ovt Timber, Yet in Holiday ' 
and... Lees Caſe in a-Prohibitivn }it was Reſolved , 'That | Tirhes 
ſhould not be. paid of Beeches of above twenty years growth; (#). (i) Nore. Rep. 
And. in Pindar's Caſe 'it was alſo Relolved, That Beeches aboye H!iday, & 
zwenty, Fears; growth, being Timber, (ball not. pay, Tiches;s Ya (7 pot. 
in a ;Cauntry where.there. is plenty thereof, they are nat ta be.a@ 5; - >; Wa 
counted [Fimber, or Tirhe-free. So. that Reeebrs- in theirows' n+ C8. Pixd:1's 
rure are:natcomputed./Timber-trees, and therefore: PFithable, ex- Caſe. 

cept where bythe Cuſtom of the Country, where there 45-ſcarcity 

{ . Wogd, they; are accounted Timber-wrecs, in whichcaſe they ave 
not T'ithable: (1); The Judges of the Comman Law have Reſol- 0) Adj 
ved, That all fore of: Wood thar iy whually.ccaployed for the build- Paſt 10 ao 
ing of Houſes, Mills, -&c.are-Grols Woods, and withiy the Sta* CB) in Pinder! 
rue of: 45:£4.3. cap. 3. of which(ort are- Oak,.tfh, Elmy' Beth, 2nd Spenetry - 
Hore-Beecbyg& HormbeanagainR the opinion in; Ada/yn's Gafez mm) Caf. | 
asalſo in,' Man & Somertcn's Cafe, where it. was laid by 7 anifield w) _ jo 
Juſtice, 'That Beech -by-the Coramon Law is not. Timber 3. and Th, © 
he laid it was Adjudged in. Cary and Pagett's Cale; and in:that-caſe Fs 
k-was holden; That Tires ſhall not be pwid: fog! Beech abave he 

growth of twenty 'years in -a-common ry: #0r Waod,: #s i 
Buckinghamſhire, for thereit is reputed Timber; butia a; pitbbfid 
Country of. Wood it is otherwiſe, tore there it-is nat 4nrbery; aft 
-Tirhes {hall be paid of it, as Sylva Cedes, for Whig loathoobfiles!! 
be paidunder the growth of} 20 years (fm). [5 nn oh ware , 

\; Begs-pay no Tithes by thex 0:6 Swarm, but by-the 1 'eniaſune g1) "ay "4 
of Hony,'& the Tenth weight of Wax ;-and 'ate Prediat (Fiches. og; Seer cons 

Birch-Trees are Tithable t above 20:years groiuthy(e):& Caſe, Brownl. 

therefore in Foſter and Leonard's Caſe in Attachment upon a Pro- | par. $4. | 
hibition for Suing for Tithes of Great W ood, again/twherStatute ( Mote- Car 
of 4.3 Ed. 3./it was Reſolved. 1. Thatof Birch Tithes [hall bepaid, © 4 00T 
for that they are notſuch Wood es the. Statmeantended, as -ferving 
for Building. 2.That Oak and £/m cur down beforeche:age of 0 
years ſhallpay Tithes; ones, ave. bfithutiage they are nat of 
iden pp 2 tha! 
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(Cotes are'computed among the MiztTithes, which-witlyCotts, 


\Kidds, &c. , are- within the number:ofTichevin kindthe 


Farion- muſt haye the 'Tenth thereof whenever it comes, jf1there 


Jac. B/ R; Lee'' the 


and Collin's 
Cale. 


granted.” -- 
M. 4 Jac/ B. R. 
Dr. Beſte & + 
Williams, ' 
Prohibition 
granted. 

HAI. 14 Jac. 
B.R. Kneebon 
& Wordred, 
Conſultation 
denied, 


Corn: Tithes are not due for the young Caue),, whiel/a/njanreatrs 
for the Plough, for they are for the manuring of 'the Land wheresf 
the Parſon hath the Tithes, 24. 14 Jac B.Watley & Hanbersy, Re 
folved,& Prohibition granted, Mich. 1 4 Fac. B-R.'Foy[e&ParkerRe+ 
ſolved, &- Prohibition granted; Trin: 12 Fac.B.R. Maſchal & Price, 
per Curiam. No Tithes are due. for the young Cartel which a tnan 
rears for his Dairy; di&.Caſ. Foyſe,& dit. Caſ- Kneebon, Prohibition 

If man according toithe;Cuſtoryiof the Country ſow 
his Land to feed /his Horſes for Tittages zad- the uſage be ro ſuffer 
the''Horſes to feed upon that Land, without 'any orher medting 


there- 


0 
NS —__— 


ate 29t 
aberexvirt;iche Parſngfba]riovave-bnys Fithes! hereof for 1s a: 
pa&hing bt Paſture! fiir ſuch|HidiſesIf x man)buy or breed Catteh M.3 Jac. B. R. 
feed them andyſt|Libem; he fhilipay [Tihtherthereof;> ocherwiſght?” 
he buy/o. peed -therbs fect tlicra-andperidatiert india owl tiouſe, 1255 958 
Nor ſhall a man that feeds Sheep on his Land, -ind afreÞ\kitls ind © 
bats them ituhis> own Kbuſe wichiin ce Pariſhypay any Fithes there- fr." 
of If a-man buy/or breed barren-Cartel,as Oxen and Steers; &aftey 39-57 BR 
{)lthem, heiſhall pay: Tirhes forcheir Paſturegfor they cannor yield HF 0 
any other:Tithes: otherwiſe is of Barren Sheep, as of Weathers, for _ por 
they can yield Tithe of their Wopdl.-If a man keep Horſes, which -;.5,vM>7Cart 
are Barren Carre], to ſell, and he fell them accordingly, he ſhall pay BR. Fity'& 
Tithes thereof. Bur it was reſolved in Facy and Long's Caſe, That £985 pert wr.” 
Tithes ſhall not be paid of any Cartel eaten in the Pariſhioners Fa- 5" eu 
mily, no more than for Cattel reared for the Plough and Pail. 5,19. 5 
Cattel therefore or Beaſts for the Plough or Pail are not Ticha® 
ble, otherwiſe! m caſe. they be-only kept for ſuch uſeztill they 
ready hot thePlouphor Pail, and then foldaway, in ſuct-caſe they 
thalhpay, Fxhe; being) fo fold for profit. And if they ſtray'from'one 
(9:an@then. [ide af a Common belonging to two Pariſhes,' no Tithe 
is payebte.for /ihis'to the Parſon of the Pariſh where the Carcel do 2b. 3 Car. 
{trey, And as Dry:Cartel, though bred forthe Plough,are Tirhable, j;,,., Cafe. 
i; chey be; fald away before they are put to that uſe: fo alſo'ate Far? Brownl. 2.par. 
jed| Catttl, if they: be ſold.or killed for the Houſe, but accordingito acc, Trin, 39%; 
the Gyultory, of the place. (@) Likewiſe for young Cartel, us Calves, Js Winds »5| 
Lambs, Celrs, Pigs, &c. where their Dams are removed frombne —" Jake , 
place; to. another, a Rate- Tithe is payable to the Parſons according ;,. fy == 
$9-the time of their abode in the ſeveral places, from the times ki Jac. B. R. 
theif1; engendrings by the Month-Rate, (4) Alſo Cartel Tithable #4: Caf. 
feeding in any waſte place, not commonly known to bein any? Pas Mich. 8. Car. 
vi{hg; are [FitWable tothe Parſon of the place where the Owner of -4 gm 
the Cartel/Goth dwe}l. But if Cattel do feed one half of the: year & warch, os 
11 one Pariſh, and the other half year-in another. Pariſh, the Fithe (5) Bro. 
Jball be equally divided berween the two.Parſons of bath-Partſhes Diſmes 16. 
la; fropertiofiably. tor a greater or leſs time: provided'it be the 1496-15 -- 
ſpace. of :aMumb or - 39 days; but of any leſs time thana Monthgad ——__— ronpdy 
[Fab 4s paydbie. (c) li-Carel: be: pawned or pledgrd,aht Gagee (,) M— Yan 
ſhall-payiche Tithe of them, becauſbhe is owner of thera for- the B. R. Bro» - 
tinjes. but if a: man Bail Carte] or other goods. to Re- bail;. 'Tizhes Diſmes 47: 
of them ſhall not be paid by the Bailec, becauſe he hath no- proper 
ty.in- them, buton!y a Rebailer (4 ). <rHY 1% (4) Paſch. 1%: 
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Tt Chalkang.Chaik-pirs are not Tithables 34) | 10! 2183? Car, Aﬀipdge 2 
y Lbreſe, paying Tihezexctmprathepaymentof. Tithe-Millewhergs 3<<- Hugh 
ofthe Checle is made.., Et 8 contri. $0 that Checſe is nor Lichi ble 2 
Wizere the Milk .is Tubed, Et wice verſa. Thcretore to prefcribero 


Pay 
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” © uma ite / a2 eg ior alf th&Tht! e 
-within.dj> yewr, andmotthe'T reof the Milkpmay be a 
(© More: obod Proſcripdon/{e)'Afd-where' Mhlk'is Tithed ini kind, there 
p '__no/ÞitheeGherſecis duet bee which taf/as invall ethers of Tirhing, 
the Cuſtom vfithe plucoistes:belobfervel, © 0 0) 4 nyt 
1Cherry-Trees Wi BucktyrbamſhtEerave been Adjudged Timb??;8 
"Tithe: free(fF). my "2 | 2 F | +16 "Oh THeTE _ | 
\7 Jac. B. Rs *Ghichen of all Tame-Fow! are Tithet iy kind; actordingts the 
.* ___ Cuſtom'of the place. No Titheſhill be paid of Chizkes, t5r that 
there's paid Tithe-Epggs; and Probibirion granted, #/:Jl. 1:5 a4;B. 
R- Reſolved. p wm ol (£q on Tn 


. 1:'Clay isnor 'Tithable (8). } ri batt Toll 
Cf Chorbes Fulled-in a ho pay no Tithes'($9.+-* * 
ter Doderidge | Coles | are- not Tihablez therefore a Preſtription* de won Deti- 
and Johnſon. wade (asto that) is good. (5) No Tirhes Thall be' 'paid/Je flare for 
) _ o.' Cole, Hl, 14 Far B. Ri per Houghton,” oo) 10 9006s Ht 
od ' 1-Coplanon of Eſtovers;' or the Wood which'a-maiiBuras in' his 
and all the houſe, doth not pay Tithes. Ir [1:20 
other Judges. Compoſition Real is one of the ways or means whereby Tithes 
- may'be diſcharged : It is where the Incumbent, Patron,”and'Ordi- 
nary, by Deed or Fine, do agree that ſuch Lands ſhall for *&ver be 
freed and diſcharged of all manner of Tithespaying anAnmual 
payment, or doing ſome other thing for the profit or advititape of 
(k) Co.4. 44.2. that' Parſon or Vicar-to whom the Tithes did! bct5ng, <(ZYFrom 
2 Inſt.655. which Compoſitions of Preſcriptions de Mods 'Drcimanti have or. 
ON pile ſhould have had their Original. Bur theſe Real Compoſitibns, fo 
orgs : :* © as to: oblige the Succeſſor of the Parſon or Vicar thar made! the 
i — fame, ſeem nowto be reſtrained by the Staute of it 3 Elizcap.1o. 
whereby 'they/are ' prohibited, from making any Gratit for' above . 
21-years of three Lives,' and that with the accuſtomed 'yeatly Rent 
reſerved: And if the Parſon or Vicar make any Compoſition'with 
his Pariſhioner without his Patron and Ordinary, it ſhall bd only 
for the Parſons life, and during his Incumbency. This Compoſition 
is'either between Parſon and Pariſhioner, or inter Clerieo)';-t it be 
berween' -Parſon and Pariſhioner, and it be touching 'Tirhes paſt, 
the'Compoſttion is good, though'it were without any Conſideration 
at'all: but'if ir be totrching Tithes to come, it may be good asto a 
pxyment of Tithes only in part, but not good as to a non-payment 
oft any Tithes ar all; nor is it good in part withque the Biſhops'ap- 
, probation and confirmation. If the Compoſition be #ter Clericos, 
and the Titkes be Perſonal 'Tithes, it holdethnot: but if they be 
Predial Tithes, the Compoſition holdeth, the Approbation of the 
Biſhop of the Dioceſs being theretinto had. So that the Compoliti- 
one for the 'remitting or etititely taking away of 'Tith is not good 
in 
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evo $a y et mnoy ge oo pn have but 
the thizzcerr/Sheat for -his/Firtie, was, hald-to be a- gave Compdofis | 
tions and-hould, bat the Parſon(t Compoſition may likewife (!) Hugh's © 
revent the paytaent of-; Tithes jn kind ;-.dnd if it be rigde-/with a £7 /exs Lew, 
arſon or Vicar topay a Medss\Detimands,which hath continued P27: 
time out of. mind, Cuſtom being equivalent to Law, it is good, and my _ or 
ſhall bind the Parſon and his Sucerfſors(»);and althougra" Moda 6 .;.25. 
Decimend; cannor hegin at this'day,but muſt be by iohgyer 17 £3-11, 
a Compoſition may be made,whichſhall bind during the life of him '2 4-13 
rhat.cmade it-{).' The Caſe was A Vicar did contract with his-Pas: [7 F5-75- 
riſhioner to pay ſo much for increaſe of Tirhes, and died: his-$u& - Es. 
cellor' ſued in the Eccleſiaſtical Court for them» A/ Probibitiow in 35 H.6... 
this caſe was granted by the Court. The' words of the Contract 26 H.8.7, 
were: (inter ſe-convenerant :) It was holden,that this was-not a'real 7 9-38-20. 
Compoluionyalthough'thar the Biſhop did call ir Realiz'Compuſitio, (56. 26” 
for his calling of it ſo, doth not-alter the nature of it ;\ but it're- cr iv wl'4 
ming a perſonal-Contra@t , ' and fo (hall not bind his Succeflor, 'al- cot': Caſe. 
though it were confirmed by the Biſhop. It was faid by Maller Ju 
ſticen this caſe, A- Real Contract , although-it be made between - 
Spiritual perſons,and of Spiritual things,is'only queſtionable ar-the - 
Common Law (v) "Compoſition ſhall'bind'during the'life of him (0 paſch. 19 
that made it, though not his Succeſſors (p). Car. BR. 
Coneys taker in aWarren ſhall pay Tithesz yet they arc nos Hitchcock 8 . 
dialbut yarkeal 'Tirhes. Sed Q. Whether Tithes ſhall be paid of Zc**'* 
them, becauſe BerMey Juſtice, They are not 'Cithable but by Cu- wr ”4 
tom, 15"Car.B.R For no 1 ithe de gwre without'a Cuftom onght 16 (p) Mich. 5 
be; paid for them,for they are Frere nature,Trin.8 Car. B:R. Wordey Jac.C.B.Caſe 
and Berner's Caſe; after a Prohibition granted, a Confultation des iidmsy & 
nied per Curiam for the reaſon aforeſaid. Paſch.1 3 Car:B.RSir Fa — 
Brewen and/Dr.Bradiſh's Caſe per Cur. a Prohibition'granted, and pach. i; Car, 
Hi.1 1 Car -B.R./incem 'and Twtt's Caſeza Prohibition granted,and Adjueg acc. 
tor Prohibition pleaded by the Parſon 'to have them by Preſcrip- 
tion: Mich. 14.Car.B.RWilliams and Wilcox's Caſe. Or if a man 
ſteals. Ceneys. out of a Warren, he ſhall pay no Tithes of them, þe- lbid. 
cauſe the Law gives them no property in them; nor ſhall the right 
()wner pay 2ny Tichesof them, becauſe he hath no profit by them. . 
Corn pays. a predial Tithe, as that which comes, partly by the 
Induſtry of Man,and partly of the Earth, Mich.8 Fac.C. B. Mag- 
na Charta 649. And if a Cuſtom be alledged, "Thar the Parſon 
{hall have but the Tenth Sheaf of Wheat for all rhe Tithes of all 
manner of Corn..and Grain, .this is no good Cuftom (+); Yet (-) 38 Eliz.;: 
Cotn of all kinds fowed is Fithable according ro the Cuſtom of CB. 
the place ;; and is commonly Tithed by the Tenth Shock, Cock, 
or. Sheaf, *where-rhe Cuſtom of: rhe place is not.otherwiſe ; but © 
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not ro put the Parlong Tenth on-end in Shacks, unleſs the Cu. 
Logo he. be fo (s). And if the Owner will not cut his Corn 
ore it be. ſpoiled, the Parſon is wirhout remedy (2). And if he 


doth change the Corn or Grain ſowed in the fame ground, {uch 
change of the Com fo ſowed doth change the Tithe to the ſame 


kind of thatGrain. | And if a man pay Tithe of Com , he ſhall 


not. pay any Tithe for the Stubble, which grew the ſame year on 
that Lagd. Hilh6 Foc B.pl.i 3.Smith's Cale per Cur. &- Calc ibid. 
Paſech.7 Fac.per Cur. & Mich.g Fac.. Baxter & Hope , for the At- 


ter-graſs, & 2 H.4-Rot. par. m.g3. No Tithes for the Agiſtment 


in ſuch After-paſture. And if the Parſon hath Tithes of Corn one 
year, and rhe Land be left without Seed the,next year , that'fo 
it may be plowed and made ready, for-; Seed 'the, third .,year , no 
T thes ſhall be paid the ſecond ; for by lyiag freſh the Land is the 
betrer, and the Parſon will have the - better 'Tiches the third year. 
Paſch.5 Fac Smith*s Caſe. By the Statute of 2 E4.6. cap. 1 3. the 
Parſon or Vicar is priviledged to come upon the'Land to fre the 
Tithes ſet forth : For by: the ſaid Statute it is EnaCted, That at the 
Tithing-time of Predial Tithes, it ſhall be lawful for any ro whom 
Tithes are payable, or for his Deputy or Servant to ſee the faid 
Tithes to be ſet forth and ſevered trom' the Nine parts, and quiet- 
ly to take and carry them away. And as the Parfons Rights are 
hereby ſecured from-the danger of having his predial Tithes fub- 
tracted: fo likewiſe the Law hath provided, not only for the-pre- 
vention-of his being defrauded thereia, and for his quiet removal 
and carrying the ſame away ; but alſo; for aiz open, free,and ynao- 
leſted way and paſſage through which to carry the ſame away as 
appears by Halſey*sCaſe. The Caſe was this: H. procured a, Pro- 
hibition againſt H. and declared , that the Defendant had ſued 
him in the Eccleſiaſtical Court fora Way or Paſſage; he was pra 
Pprictorof Tithes in: che Pariſh of 44. and that the Common way, 
to carry the Tithes out of che Plaintifts Land was by a Claſe caljed 
$,.and that the Plamtiff had ſtopt.ic up, when in very truth the 
Way was by Preſcription by a Cloſe called /Y. and that he had 
pleaded irtin the Eccleſiaſtical Court, and the ſaid Court would 
not allow thereof, and for that the Cognizance of a Preſcription 
for a Way ought to be tried at the Common Law, and not inthe 


- ſaid Court, &. Whereupon the Defendant dcemwrred , and by 


the Opinion of the who!e Court a Conſultation was granted ; for 
that the cognizanceof Ways for the carrying of 'Tiches belong 
to the Court-Chriſtian, as appears by the Stuture of 2 £4. 6. and 
Fitz.N.B. in Conſultation , and Lindweood de Decim. (u) When 
Tithes of Corn are ſevered from the Nine parts , an Action of 
Treſpaſs lieth againſt any that ſhall take thera away , whether Þ 


lefles Tithes, as of Woe},, Lipib, &c.." © ® 
®. on.in licu ah but for each of, thele, 
mences according to the Statutes of 27. H. 8.and.. 
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Caſes upon ; the Statute of 2 E. 6. for not ſetting forth of /Tithes?* *: Caſes in 
was this, viz. A man policſed of Corn fells it,” and before. T'wg 
Winells fere our, his -Tithes,,.and afterwards. priyily YA 
the; Tithes; and the. Parſon. ſues bim upon the Statute Treblo 
Damages for; not ſetting forth. of "Tnhes; And the ndane 
proves by. Witncſles that he fer forth his Tithes ;-yet the Fraud is 
pro} Hed ainſt by the Statute, for the, words are: [without Ereud 
or dxceipt.| In the (cond. Cale, One ſecretly fells:his;Corn, to one 
who was: mot known, and afterwards. che Vendee,compmagds the 
Vendar toqut-the Corn, which he doth, and takes away the whole 
Corn withqut {cttiog forth his Tithes ; the Queſtion was; who 
ſhould be ſued for che Tirhes: and the Court held, that the firſt 
Ve ſhould be ſued, forrit was fraudulent. And where a Wo- 
man; bing Proprietor of. a'Parſonage took 4. ro Husband ;,a Pa- 
riſhianer' within the Pariſh (er forth his Tikes and:divided chem,, 
and then immediately took them back again; 4.the Husband alone. 
ſued for the Treble.valuc according —_ Statute of 2E. 6. 'T'wo 
points were. moyed, ( 1) Whether that were a ſetting forth within 
the Statute? And by the Court, that it . was not z-and ſo hath 
been »Adjudged in 43 & 44 Ez. and I Fac. (2) Whether the 
Husband may ſue for the Treblz value without naming his Wie 3 
And to that the Court would be Adviſed; for though the-Husband Ford vert. 
may ue alone, where a thing is perſonal for which he ſuerh, asthe. 29270 
Books of 4.E4.4. 31.7 Ed.4-6.15 Ed.4. 5. & 11. are; yet where **%%)-Pk 2+ 
the: Statute faith, that the Proprietor ſhall have ſuit for the:not 

ſetting forth, &c. the Husband is not intended Proprietor as the 

Statute intends, but the Wife, and for that the Wife ought to joyn 

For the due manner of Tithing Corn, the Pariſhioner. oughr-of 

Common right ro cut the ſame, and to prepare it for the Parſon; 

and toſeparate it fxom the \Nine parts ;. he ought alſo of Commor 

right to make up the Corn anto. Sheaves, but.1s not obliged. to. gas 1111, 5 Jac. B. 
ther and ſet it up iato Hallacks ar heaps, for the manner of Tirhing pl.1 3. per Cur. 
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Stebs and , 
Gooarick's 
Caſe. 
Mores Rep. 


is good, i the: Corn bg thrown out in-Shooks; and being fe ſes/aux | 
they become Lay-Chattels. In Gain and uy SI Cafe ix 
was faid by Doderidge Juſtice, that if anedefame 2nd: ſcandaline 
the Parſons T'itle to the Tithes, although he be nat pugiſhable for- 
this in. the Temporal Courts, yet he is pugiſhable m the Keocler- 
ſaftical Court; he faid alſo, that when Tichez are fer outs, they are 
then Lay-Chattels, and if a carry tham away, .the Adtian- 
lies not in the Ecclehaſtical, but 'Temparal Court, ; atherwiſeit is 
if iv were not ſevered from the Nine parts. Loy Chief Jullice 
it, and faid, that if a take the Corn before: Seve». + 
rance of the Tithes, the Parſon ſhall fuc in the Ecckfialtcal Court 
for 'Tithes againſt the i wx and not againſt the Tarre-renang;, - 
And where the right of Tithes comes in quettion, Prohibuwqo Ghall 
not he Nor ſhall Fraud or Covin prevent the: payment 
of 'Fithes; for in a Caſe of Tithe-Corn, where the Cuſtom: of 
L. in the County of B. was alledged, that the Parkon avght ta 
have the Tenth Land of Corn, beginning at ſuch Land which was 
next-ro the Church; the Occupiers of the. Land, to defraud the 
Parſon by Covin, did not fow the, Fenth-Land, nor manure it. ; 
yer. the Parſon ſued for Tithe in kind, to have the Tewth Cock for 
Tithe of the Corn ſowed; and a Prohibitiam awarded 'notwithftand- 
ing the Covin, becauſe he had Reinedy at the Common:E.aw for 
the Fraud. | 21 1 4 

Cows that yield Milk, no'Tithe is tobe-paid for the paſture there» 
of ; and if a man hath. but one Cow, and no: Cheele:made -of, the 
Milk thereof, the Cuſtom of the place muſt be: & 
ſomthing be paid for the 'Fithe thereofs vthwr wile no Cuſtom will 
bind. WE RTT, 

Curtelages, or places adjoyning to Manſionyhouſes, and applied: 
to Seeds, Herbs, &c. are Tithable in kind, if the Parfos pukenot 
an Agreement for the ſame; otherwiſe is muſt be Tithedio: kind, 
by ſetting forth the Tenth-part for the Parſon when the: owner:re- 
ceives his Nine parts. 

Cuſtom is, where a Right to many is procuned in Common and 
Publick: as Preſcription is privately to one. If the. Cuſtom. be of 
cranflating of Tithes Predial (as ia Compolation)) then is hald- 
eth: Otherwiſe, if it be of Tithes perſonal. But if it be: of nat 
yielding Tithes ar all, it doth nor hold; for Cuſtom of. paying 
nothing at all, is not good ; but if it be only of yielding lefs than 
the:'Fenth, ir holdeth both in perſonal and p redial Lithes. It 
holdeth alſo as to the place where 'Tithes ought to be: left, of the 
Time when to be yielded, as alſo of the manner and form of 
yielding them. So-that although Cuſtom ( which chiefly refers to 
a Place, as Preſcription-dath) to a perſon. cannot totally = - 

| it 
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Tithes away, yet it may limit and moderate the payment thereof. 
Norwithſtanding in ſome places and caſes, a C applied to a 
Country to pay no Tithe (as in 40 Pariſhes for the 3/4 m Suſſex) 
is good ; but generally ſuch a Cuſtom is not good. Likewiſe, a 
Cuſtom tending to the impoveriſhment of the Parſon or Vicar is 
no-goed Cuſtom. Mich. 11 Fac. C.B. imter Fux and Sir Chirls 
Candiſb. Likewiſe a Cuſtom ro pay Tithes truly, withoutkicw 
of the Parſon; is not good. (y) Alſo a Culitom alledged ro pay (y) Hob. 107. 
the 'Tenth Sheaf of W hear for the Tithe of all mannor of Corn 
and Grain, is not a good Cuſtom. dil. Caſ. Faux & 38 Eliz.C.B. 
Adjadg. Bur a Cuſtom to pay Tithe-wool at Lanmas-dey, though 
due at cnapng . (x )Bur ſuchis the ſtrength of a Cuſtom, 
that it cannot be diſcharged by a verbal agreetnent for monty. (a) (z) More. Caſe, 
Cuſtom may make that Tichable, which of it ſelf isnor Tithable; 1230. 
(5) and may alter Tithes in any other thing, which will be a Mo- - Hob. 106. 
dur Decimandi, fafficient to bind the Parſon and his Succefiors. (e) (,) Marci-165- 
Cuſtom is properly 'Triable at the Common Law = Prohibiti- Caſes 14, 46 
on; but a Conſultation may be granted on a Prohibition ed 48. : 
on 2 Surmize not proved within Six months; as was Adjudged, 
Hill.6 Fac.C.B. in Coſ.imter Sharp and Sharp.Noy.Rep.Cuſtom and 
Preſcription; both t to. be without interruption, conſtant, & 
beyond the Memory of mhanyperpetual, that is, no man in being re- 
members to the contrary ; for it ſeems, if any man, orany pe. beg 
tick Record, or other ſufficient Evidence can prove it was others 
wi ae any time ſince the firlt of - EO) eng 

cription at Common Law would not ho the 
our. of 2 E.6.c.13. Tithes are to be —_ paid asof right _ BIN 
they had been within 40 years next ; which time ſomewhat © 
agrees with the Eccleſiaſtical Computation: And by the Statute of 
27 H.S. c. 20. they are to be paid according to the Ecclefiaſtical 
Laws and Ordinances, after the landable Ufages and Guſtoms of 
the Pariſh ; which wasalſo after confirmed(a tothe lawfol Ufeye 
and Cuſtom) by the Statute of 32 H.'8, 7. | 


Qqq2: 


Ecime Majores,luch as Corn,Hay,&c. belong to the Parſon: 
D Dicime Minbres or Minute, as Saffron, Herbs, &c. do be- 
jong to the Vicar. Paſch. 38 Eliz. B.R. Beding & Feak's Caſe & 
Mich. 1Car.CB. Sir Rich.Udal and the Vicar of Alton's Caſe, 

Deer, though they are Fer nature, yet they may be given for 
Tithes; and although ny are not Tithable of themſelves, yer they 
may be given for a Modus Decimandi. Hill. 6 Fac. C:B., the Vi: 
car of Clare's Caſe. Sharp and Sharp's Caſe. Noy 148. acc. 

Deprivation : A Parſon may after his Deprivation fue in the Ec- 
cleſiaſtical Court for ſubtration of Tithes, which were due to him 
before his Deprivation, and a Prohibition will not lie in the Caſe 
Adjudged, Hill. 13 Fac. Cole's Caſe. 

Diſcharge of T ithes may be either by Cuſtom, Preſcription, 
Compoſition, Statute, Unity of Poſſeſſion, or by Priviledge, asto 
(z) Co. 1. pa. Religious Orders now not "of: uſe. (g) There may be alſo *a Dit- 
33. & 2 Ed.6. charge of Tithesas againſt the Vicar, by the paymentthereof unto 
dior *7* the Parſon. (+b) And it may be by Real Compoſition, '(s) burit 
Brownl. 2. Cannot be by a Verbal Agreement for Mony. (&) And if there be 
pa. 33- a Diſcharge not of the Tithes themſelves, but from the Exatt 
(h) Yelvert. payment thereof by a Modus: Decimanih, or Annual recom in 
$6. — ſatisfaction thereof, it muſt/be by Cuſtom or Preſeriptron. | (!) 
Hob. 269, . By the Common Law-a Lay-man, although he were capable of a 
296, 309, Diſcharge of Tithes by Grant of the Parſon, Patron, and Ordi- 
{k) Hob. 176.' nary, or by Compoſition ; yet at that Law none hada capacity to 
(1) Co. 13- 16+ take or receive them, fave only Eccleſiaſtical perſons, or a Mixt 
_ ianbeſer' perſon ,. as. the: King. (»»): And by the ſame Law, if a Biſhop 
gy were abſolutely Diſcharged of Tithes by Preſcription, whilſt the 

Lands: were in his hands,” his DNemifing thereof to. a Lay-man 
tz) Co. ibig. could not make the ſame chargeable therewith. (=) For in 
Wright's Caſe, wherethe Biſhop of I. was ſeized of a Mannor in 
right of his Biſhoprick, Preſcribed that he and all his Predeceffors 
had held the fame Mannor, and the Demeſs thereof time out of 
mind for him, his Farmers, Tenants for years or at will, diſcharged 
acquitted from payment of Tithes for theſe Lands ; the Biſhop 
made a Leaſe for yearsof parcel of the Demeſns: The Farmer of the 
Redtory Libelled in the Eccleſiaſtical Court againſt the Leflee for 
"Tithes ; all which matter he plead in the Eccleſiaſtical Court, and 
the Judge there refuſed to allow of the allegation in diſcharge of the 
Tithes: [t was held in this Caſe, (1) That the Lands of the Biſhop 


were 


Of Tithes. 
were abſolutely Diſcharged in his hands by Preſcription, the De- 
of ir toa, L1y-man could nor make it able with 
Tithes. (2) That. a Spiritual may . Preſcribe in non Dec:- 
mando, (3) That the refuſal by the Eccleſiaſtical Judge to allow 


the Allegation in Difcharge of Tithes, is not Trayerfable. (0) In (v) Wrig be and 
like manner the age ing. kcizeg of Lands, rcel of the Foreſt #7ighr's Caſe. 


of B. in Feein, own, Di of the payment of &* Par: 4- 

Tithes, granted nds to the* Earl 0 Hartford i in Fee; and it 

was held, that:the Parentee ſhould be- Diſcharged of payment of 

Tiuhes; and 2 Prohibition was granted in that Caſe.' (p) Yet in () Merdane 

another Caſe, where, it was ſurmized for a Prohibition, that the 229, Cummin's 

Prior of a ſeized of Lands, parcel of bis Priory, and held r—__ 
chem.rill the plution, Dilcharged'0 f Tithies, for bis Farmefs. =; 
enahts: for [lite or ears;.that the Priory ot diſſolved, 27 

that the Ka was ſeized "1 the Lands, and ſhews the rod ics. & 

32 H.$. & 2. Ed. 6. and that the King died ſeized of the Lands 

that by: mean Conveyances it was conveyed to F. S. and that the 

Plaintiff being his Tenant for years, was ſued by the Parſon of B. 

for the Tiches of theſe, Lands, It. was Reſolved by the Court, 

that the Lands which, came to the Crown by the Statute of 2.7.8. 

ſhould nor be Diſcharged from the payment of Tithes, but ſhould 

pay the ſame, although the Lands/in the hands of the ſaid Reli- 

gious Perſons or Houles were Diſcharged from the payment there- 

of, for that the Priviledges were Perſonal Priviledges, which were 

extinguiſhed by. the \{aid Stature, of  Difſolutions, and there arg 

not any words.in .the ſaid Statute of '2.7. H. 8,. to fave the Privis 

ledges ;-ang the Statute. of 21H, 8:,bein a ſubſequent, Laws. had 

not reſpe& eo thele Priviledges. (g) Likewzle where a Parſon by (4) Mich. 11, 

Deed Indented leaſed his Glebe, cum omnibus. proficuis & Commodita- Car. B. R. 

tibus : It was notwithſtanding ky 4 the. Leſſee ſhould be $y49wn and 


charged, with \the, payment of, Tuhes, .in_Branches Caſe it = WYOKS 
was Reſolved, - 32, Union. of Cap Lands, a me of the Par- > 6" 
ſonage- in che, hands of the Parſon, Imp - 1% WAS IO Hind's Caſe. 
Diſcharge . of the Tithes- of the gs . And in this Cro. par. 1, 


Caſe it-was allo, Adjudged, that 2 Ty Lands might Preſcribe Mich. 22. E- 


in modo Deciowas l; but not #8.20n Necimandy.. W —=—oa_g 


The, Statute, of, ks 8. nave all: Co! BEE & Df toed,” ta the ye 
ing 


Coup. wPgs W <| INRA es mg. 7 Pe 

ſhould ho e Abbots , Afterwards 

the Sratute, 6. ea, Aye Ego: to the as but there 

is in x. no Clauſe of the [oth ithes: "The Parſon Libelled 

in the "Ecclelialtic: Court; and Fe Farmer of chi Lands ot _ pou 
Colle e. of e nt-b hr a Pug upon.t! E Sta- 

Ws of 31 8k RT ine of we on, that the Ring. 


__4yoo. if Ml 
/ had ne Lan of the Cbſled hedge rhe Sratute of 1 £46, and not 
Green and by the Satiite of 319.8. Juſtices doubted, the Lands 
Buckys's Caſe." coming to the by that Starute, reef they ſhould be Di(- 
Mores Rep. Charged of The by r & Statute of 31 H. 8: there being no Clauſe 
ds Stature of 1 24 6. 3 Uedy vos Tithe: Bur it was Re- 
ſolved by rhe” by ices, that + Cotypoſition or Pre 
ſeri ion, win ha ! ' by the Starute of 31 
Fa bir ho ee Diatves, 1hd hilt $ ant} Pris. 
Cs kidges of Pattiainent 14 Ed. 2:/ transferred ro Sr, Fobs of 
Quarls and. || x wh their Poflfons by 4 of Parties 32 H8. cap. 
Sparting's C. > 4 LAH ; It was Reſolved, that tlie King ang his Pa- 
Mores Rep. Yan f thofe Lands;a Land propri- 
it | ip 5 nn Fry Sk te Pies to be Diſcharged of 


Mich. 6 Jac. 


lue ofhis Ti Kklnd, t 
appears by LaandCoi 
C.B. Cale of ter, verb. Conſuetudines For thi 


La foot noehh perſpns, and 'craled *when the 
Sp 4: as oil merge Arid'the Starute of 31 He. 8." of 
lbs did \not extend ro fuch Lands as came to the; 
by Special Act of Parliament, as thoſe Lands of St. Fob of Feru- 
Len "And Mzcþ.'6 Fac. C. Bins Caſe de Mods Decimand, 
it wasfaid, throne may be Diſcharged of Tirhes five ways 1) By 
the Law &f the Realm, %iz..the Comimion Law, as Tithas hari 
be paid of Coles,Quarties, Bricks, Tiles, &c. F N.B. 5 3-and F757 $4- 
nor of the Aﬀer-paſture of a\'Meadow, &c. nor of _ nor of 
Wood to make Pales, or Mounds, or Hedg es (2, By the 
Statures of the R as 31 8.1 45EL;. Kee (3) 
ledge, as thoſe of St. Fobw of Feruſatem'in England, the Ayala 
ans, Tem lers, &c. as appears to H.7:277. Dyer. (4) By Preſcrip- 
tion; as by Modus Decimundi, anmual recompence in 05 
(5) By feal Compoſition. By all which it 
may be Aitharged of 7: mery of 'Tithes; yet a 
to preſcribe" #dn Decz 
And this in effe& 
Qu4ſt. 86. art. ult. 
Cauſes why the Ju gn. the Challe [98 by Law permir 
ſiaſtical Judges to try Modus ' Decimandi, bein —_ 
Courts, is becauſe that if the 
the Parfon i in of rl Tit 


, that a man 


y-man ought not 


albeit he may in Modo Detimands. 
| Tho, Aquinas int his Secands Secunde, 
: 64S.” Bb.'2. &: 5.5. fo. 164. And the 

not the Eccle- 
Fg pleaded in their 
is to be. given to 
» doth nat amount tothe ya» 


-———_— and hg=aye (tay v Ed 44 ry 7 'E4. 6. Dyer. 79.4nd 1 
13 


Me Bic poba Bl rhe Tedlecafteat Opurt, by the 
Defiant Vie wy D. for Ti#hz; * A'Protiibirion prayed” pon 


Of. Titbes: 


—— 


_ 401, 


SO” CIIHIInS 


his Plea-there of a Aſodus Deciruandi, wo pay fo much yeasly xothe. 


Parſon of Dale, in Diſcharge of his 7 3rber; and the ſame Pleathere 
diſallowed. The whole Court agreed, that this Madys between him 
and the Parſon, will not diſcharge him from payment of Tithes, as 
to. the Vicar;and therefore by the rule of the Court a Conſultation 
was. granted. Alſo the Court was of Opinion, that where «Biſhop 
#91ds Lands diſcharged of Tiches, 'and he makes a' Feofiment of 
the:Land; the Feoffee ſhall be diſcharged of Tithes, and the like, 


77 14 Jac. 
C. Wintel 
4gainſt Child. 
Bulſtr par. 3. 


If the King hath ancient Foreſt Lands di of 'Tithes, and Mich. 9 Jac. 


the: King grants this Land, the Grantce is diſcharged. of Tithes : 
And it 1s a General Rule, that he which may have Tithes, may be 


C. B. Browal, 


Rep. par. 1, 
Caſes in Law, 


Richarged of 'Tirhes. So long as the Lands occupied by him who &c. 


hath-the Fee-fimple; which did mar args $71 Qrder of 
ftercions, it ſhall pay no Titbes; but 
the 'Fenarit thall pay Tithes.” | For anciently there :were \many 
large Eftates' wholly exempted from paying Tithes,as Land belong 
ing to the aid Gferties Monks, tothe Knights Texaplers, and Haſl 
pitallers* As in the Earl'of Clanrichard's Caſe, who Libelledin the 
Ecclefaftical Court for the Tithes of Hay of certain Meadow a- 
griaſt (Dam; Dancwn 4. who! pleaded, that-the Print. of £v was 
ſeized of thac dfeagow ar: parcel 'of'ithe Pallefiong of the Priory, 
and that they: beld/it diſcharged: 'rime qus/ of mind,: &ic. 'where- 
upon” was'jhyacd' vpon's Prohibirion, and is was found for 
the Plaintiff ; for that the Land was only diſcharged when. it. was 
in the hands off tho Priary, ahih; nor; when) it - was! it the bands: of 
their Farmers, andthoj: wiere of arr »t (Gfhertiem,: where- 
a.Confultation.* was granted {and nav anew Probibition 
a yed, far es rhe Dec ſltical Comte y had added tor: 
the former Label, when, the Statute. of 50 Ed; 3-.cap: 4 is, That 
whereas a Conſultations is duly grantee wpuri @ Probiltion;thet the 
Jay Jadgranly proceed \ur the [amt tajr by viteuciof 5 her farmer 
Conſultation, nobvithf amiing any then Probtbitios;';Brovided at 
ways that, tha miatier in the bitsKbf ne Gawd He nor ahereck, 
ch}arged ar orheowiſe charged: 'DryRvpe, Paton ofthe: Ciril Law: 
ſaid, rbat there: was: not: any enlargingar charging.in; ſubſtance: of 
the Libel m quetkion ; far whereas in thefortaer Libel iÞ-vas, Thar 
they bad uſed to payTiches tine on; of mindgiaw. inthe froond Libel 
isadded;7 bat althazg bthe: Prior aw acdifobargedyyit rheyiv the Farr 
mers,hawe paid Fiber for 1.0, 30 40; years; Or time owr'of mind, 
weChJaftixe id; that it ſoem'd chat that waywotanalteration, . 
but Doderidge & Houghton Juſtices held, that that was a alteration 
of the Libel ;. for now bp that laſt Libel, Zhey could fetch them wn 
for Tithes, rhongbtbey ware diſcharged im the hauds. of the Abbet : 


and for that the Tithes had been paid for 2 04.30 ar 49! years _ 
the 


belet it far years or life, Brownl. ibid, 


, 
P__—_ 


— - 
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Diſcharge of 
Tithes. 


{rheyich is.u;(ufficient'ticme to make:a Pre... 
[un rr AT of the Cipslianr)they wouldrcharge 
the Land with: Tithes/its whoſe ſoever hands they are, when by 
the Srature ir/ought to be:diſcharged only in the handsof ſome; wiz. 
the Priors; andafterwards: Dr. Pope-pulled off the Addition,/which 
he bad. made to-rhe-former- Libelz off-from the Second Libel  And- 
the whole Caurt daid; that if he proceeded' upon that: Addirtion, 
hari Sentence ſhal} be' given for 'Tithes,upon any Prefcription:lince 
the'Starute, that then they would grant.a Prohibition. Arch. 18 Fac. 
B.R. Dame Denton's Cale and the Count of Clanrickard. Roll. Rep. 
ar. t. | = | 
4 . The Order ofthe Pr amonſtratenſes were diſcharged of all Tithes 
of rheir Land,the which Manibus aut ſumptibus excolebant propriis, 
All the Chief Monks'paid 'Tithe as well as other 'men, . till Pope 
Paſchal at the Coundil of -Mentz Ordained, that they ſhould not” 
pay Tithes. de Leboribus ſuis;''and that continued ava general. 
Diſcharge till the time of H. 2. when Pope Agrianreftrained it to 
three Orders,.viz. the Ciftertiansthe Templers, andthe Hoſpita-: 
lers;. And the Diſcharge which the Order:bf:the — 
hady was made-by Pope Innocent the; Third, þy his Bullcr Arid after. 
in the Couricit of Laterarig nd Eccleſia nimiumgravaretir} it was 
provided, that the Priviledge of the Templars ſhauld notexterid to: 
their Farmers Vid. Cafe Dickenſor and:Greenbal. Mich; 22. Fac B. 
R. Rol. Rep. v. Wie: 4 26% + os 22uri3 10k 321 3:hths 
In Hurrey's Caſerapainſt Bojeriin: aProbibition to the eclefiaſti- 
cal Court, for nat, Suit-there for 'Tithes/ of Landywhich were 
the-poſſefſons of the ital-of St: Fobn of Feru/alem, Sug- 
g-ſtion-rhart the Prior of 'the faid! Diffblved Houſe of St." 'Fobn had 
this Priviledge from-Rowe, which was by. divers Councils and Ca-' 
nons; Vi%, 'T hat ofthe Lands of chejr Predecefſors, which by-rheir- 
own hands and-coſtrhey did Tall,) theywwere not obliged to pay 
Tithes” In'this"\Caſevit was: "that this Hofpual was-not 
Diffolved oy the Statute oÞ77 #18. 'c. 18: of Diſelurions, but by a 
Special AQ made-32 4 75..r2 2\4p:rby which their Corporation: and 
Order was Diſſolved, and their Poſſeffions given to the King, with 
all the Priviledges 'and Immiunities thereto belonging, which the 
Kin gone tothe Plaintiff in the Prohibition.z: and whether he 
ſhould hold thems 'Diſcharged -of-the payment 'of 'Tirhes was the 
queſtion. Harris Serjeant urged, that rhis Immunity - was annexed 
to the Corporation of the Prior, \and his-Brethren of the ſaid Hofſ- 
pital, and doth not come to the King, ir-being determined by the 
Difſolution of the {aid Hoſpital;' and ſo Adjudged in'B. R. againſt 
the Book of 10 Eliz. Dyer 277.1650.-2;:Coke; the Biſhop of Win 
chefter's Caſey!14. Band the Archbiſhop of Canterbury's Caſe,4 7B. 


and 


rhe'Scuryte aforeſaid 


and 18 Eliz. Dyer 349. 16- Nichs/r' Serjeant to they contrary, 
cired a Canon niade by the of May. and another rhade b 
Innocent 3. An. 1215. and divers others, and alſo the Statute of 
2 H.4-4. and-y H.4.6, and'if Land be Diſcharged of payment of 
Tithes by Preſcriprion'of hot Tithing, and this Land conie to the 
King, the Priviledge remains; and theſe Lands are given to the 
King in'theſame plight and caſe, as they were in the Hofpitallers; 
and affirmed the Book of 10 Eliz.Dyer.279. 60.'to be good Law; 
atid- that the aforementioned Caſes of the Archbiſhop of Canter- 
bury and the Biſhop of WincheFter, and the words of the Statuteof 
32 H.8.2.4. gives the King not only the Mannors, Houſes, &c. but 
a\ſo all Liberties, Franchiſes, Priviledges, &c. In this Caſe it was 
Confeſled, that it came by reaſon of the Order of the Ceftertians, 
as appears by the Canon : And Hutton Serjeant arguing for the 
Defendant, ſaid, that it appears by the Statute of 2 H. 4. 4. that 
itis Perſonal, and that it differs from the Land which came to the 
King by the Star. of 31 #. 8. For by that the King is Diſcharged 
of payment of Tithes, and fo are his Patentees ; bar that this Pri. 
viledge is perſonal, and if ſo, then it is determined by diffolution 
of the other, and a perſonal Priviledge in caſe of Tithe is not tran{- 
ferred to the King. Barker Serjeant for the Plaintiff in this caſe 
ſaid, That it was Ordained by Edgar, King of this Realm, that 
Tithes ſhall be given to the Mother-Church : Alſo Edmand, E- 
thelſtone, Williamthe Conqueror, and the Council of M-gans, ſpe- 
cially provided thar Tithes ſhould be paid, but did nor appoint 
when they ſhould be paid. But the firſt Law which appointed the 
quantity was made in the time of E. 1. and this Ordained when 
they ought to pay the Tenth with the fear of God. And before 
the Council of Lateran every one might pay his Tithes to what 
Parſon he would, and then were paid ro Monaſteries as Oblations 
If a Parſon inone Pariſh claim Tithes in another,as portion of Tithes 
due by Preſcription to his — he ough toſhew the place eſpe- 
- Cally, viz: the place-wherethe Tirhes lic. In the Seventeenth year 
of Ed.2. the Order of the 'Templers was diffolved, and their Pofſe(- 
lions annexed to St. Fobn of Feruſalem : and they did notc!a'm by 
any Bullof the Pope, norother Spiritual Canon, but by Preſcription, 
which is Priviledge and private Common Law, as appears by the 
Stat. of Weſtms. 2. cap. 74- And Mepham's Canon inthe time of 
E4.1. ſaith, Let the CufFom be obſerved. And another Canon, That 
Cuſtom of not Tithing, or of the manner of Tithing, if they paid 
les than the Tenth part, ſhall be obſerved. Vid. Panormitan. & 
Caſ. Hurrey wverſ. Boyer. Brown!. Rep. & dit. Ca. Paſch. 9 Tac. 
Rot. 1511. C. B. Brownl. Rep. par. t. 
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Of Tabes: © 


Coke 2. The 


chefier's Caſe. 


Parkin: and 
Hind's Caſe. 
Cro. pare I, 


Cormwallis & 
Spurlling's C. 
Cro. par, 2. 


Biſhop. of #in- mecr Lay-man was capable of them (except in ſpecial 


In the Biſhop of Winchefter's Caſe, 38 Els, i was Reſolved, 
That at the Common Law mc ity e6 take Tithes but 
Spiritual perſons, or Perſona mixte, as the King, and regularly no 

3) for 
he could not Sue for them in the Court Chriſtian; and regularly a 


38 Eliz. $0. 43- [ ay-man had no remedy for them until the 32 H. 8. A Lay-man 


may be Diſcharged of 7#hes at the Commom Law by Grant, or 
by Compoſition, but not by Preſcription ; for in the Books of the 
Common Law it is commonly faid, That a Lay-man may Pre- 
ſcribe In modo Decimandi, but not In now Decimands : And the 
reaſon, is, becauſe he is not (except in Special Caſes) capable of 
Tithes at the Coinmon Law, before the Statute of 32 H.8. cap. 7. 
And therefore without Special matter ſhewed, ir ſhall not be in- 
tended that he hath any lawful gs and in favour of the 
Holy Church (although it may have a lawful Commencement ) 
the Law will not ſuffer this Preſcription, 1s won Decimends, to put 
it to the Trial of Lay-men. A Spiritual perſon that was capable of 
Tithes at the Conmen Law in Pernancy, may Preſcribe to be Dif. 
charged of Tithes generally, or to have a portion of Tithes in the 
Land of another. Before the Council of Lateran, every man mighr 
give his Tithes to any Spiritual perſon that he would ; and if the 
Lands of the Biſhop were Diſcharged in his hands abſolutely by 
Preſcription, the Demiling it to a Lay-man cannot make it charge- 
able, and the Biſhop might reſerve the greater Rent.. 

A Parſon by Deed Indented leaferh his Glebe, cur omnibas pro- 
ficuis & commoditatibus : It was pms ye, Adjudged, that 
the Leſſee ſhall be charged with the payment of Tithes. Andin 
an Aon of Debt upon the Statute ods E4.6. for not ſetting forth 
of Tithes ; the Caſe was, The Lands were a parcel of the poſleſſi- 
on 5 the Templers, whoſe Lands were annexed to = _— of 
St. 'Fohns. "The Templers had a Special Priviledge to iſcharg! 
of Tithes of thoſe -y which propel —_ excolunt. - as 
Special Act of 32 H.8. the Pofleilions of the Priory of St. Fobns, 
were givento the King by general words of all Lancs in tam amplis 
modo, Cc. as the Abbots held them. Reſolved, That the Defendant 
ſhould not be ies en nor have the Priviledge; for by the Com- 
mon Law a Lay-perſon was not capable of ſuch a Priviledge, and 
theKing ſhopld not have theBenefit of the Priviledge,until the Stat. 
of 3 1 H.8. Bur the Statute extends only to ſuch Poſſeffions ascame- 
to the King by Surrender, and ſhould be veſted in him by that AQ, 
and doth nat extend to Poſſeſfions which are veſted in him by an- 
other Act, and theſe Lands were given to the King by a Special 
Act of Parliament, and thefore not Diſcharged of Tithes. 


DPotar ds 


= ——_— i... a 
—— 


——_ 


Of Tithes, 4o5 


Dotard:s, or the Branches of Trees of twenty years growth or 

are not Tithable (#). (») More. 
Doves ina Dove-houſe do pay Perſonal, not Predial Tithes, (o) Cale 1270- 

but if toln out of a Dove-bouls,no Tithe is to be paid of ſuch. (p) - 2 0g 
Tithes ſhall be paid de jure of young Pigeons. Mich. 14. Fac. (q) path. 15. 
B. between ley and Hambury Reſolved. Hill. 15 Fac. B. R. Car. Adjudg. 
Reſolved, and a Prohibition denied in Gaſftrel/'s Caſe. By Cuſtom acc. 
Tithes may be paid of Pigeons ſpent in a mans own houſe, but not 
ſo of Common right. Caſe. ibid. Bur if fold, they ſhall pay Tithe. 
dif. Co. Whath. 


E. 


Gps are Tithed in kind, or according to the Cuſtom of ths 
place, which ſerves for the Tithes of the Tame and Domeſ- 
tick Fowl, where their young are not paidin kind; and where Tithe 
of Ep: is pail, there is no Tithe of the young : And fo vice wer- 
ſa, where the Tithe of the young is paid, there no Tithes of Eggs 
may be demanded. 


F. 


Yow-Grounds pay no Tithe for thoſe years wherein they lie 

Fallow, nor is the Paſture thereof Tithable, unleſs it be kept 

Lay beyond the courſc of Husbandry ; for if Land lie Fallow e- 

very £wo or three years, the ſame is a charge unto the Owner and 

Tenant for that time, and an advantage to the Parſon in the bet- 

tering of his Crop the year following, when the fame is ſowed with 

Corn or Grain ; and therefore, although the Graſs and feeding of 

the Fallow-ground for that year be ſome ſmall profit to the Owner 

of the Soil, yet he ſhall _ Tithe for the fame, as hath been 

a_— Ul) Yet it was afterward Adjudged, (5) Thar if Lands 

be , and the Tenant or Occupier of the Land will not ®) _— 

Plough it, or Manure it, eſpecially thereby to prejudice the Parſon; "} - 5 Car. by 

thatin ſuch caſe the Parſon way Sue the Tenanc in the Ecclefiaſti- zayi/ey juſtice 

cal Court to have Tithes of that Land. in C. B. 
Fer nature,Beaſts and Birds that are ſuch, arenvt Tithable, (c) © 12 H4: +: 

till they become tame and profitable ro the Owner,that is,till they 

are reduced to a T'ameneſs and Property; yet it hath been hcld, 

that Tithes are not payable for tame Purkies, Pheaſants, or Par- 

Ree 2 tridges, 
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(4) More. i net for their Eggs. («d) Although Beaſts Ferie natarg, as 
«yu , Does, Pheaſants, &c. are not Tithable of themſelves; yet - 

| they may be given for Tithes, or for a Modus Decimmandigs a great 
(c) Cale S8hury Tree may be given for 7itha of Trees Tithable,' (c)- And as things 
— which are Fer nature, whereot « man: hath nat an -abſolure-pro-' 
( fn. 8.4. perty, are not Tithable: ſo likewiſe of'things which are meerly for 
by all the Ju- Pleafure Tithes ſhall not be paid (f): 


ices. Fenny-Lands drained and made Arable do pay Tithes, (g) not- 
(g) Bullſtr. 8. withſtanding the Statute of Barren Land (5). -. ; | 
TA "4 Fiſh taken in the Sea,” are by Cuſtom of the Realm | Tithable, 


Caſe 603 Not by the Tenth Fiſh, bur ſome ſmall Sum of Mony in conſide- 
(G) Tr. $ Car. Tation of a Tithe. (5) But if taken in a Pond, or in a ſeveral 
B. R. Earl of Piſcary, then they are Tithable by the Owner thereof as a Predial 
Deſmond's "Tithe, and as ſuch ought to be ſer forth according to the Statute 
- wp : of 2 Ed.6. Trin. 8 Fac. C.B. the Earl of Deſmond's Caſe, Mich. 
& 15 En I5 Car. B. R. Adjudg. acc.vvid. Trin.g Car. B.R. Yet it is ſaid, thay 
Adjudg. Fiſhers, Fowlers, and Hunters, not : for pleaſure, but by wa: | 
Hugh. Abr. "Trade fot profit, pay ſome Tithe by uſage in nature of a perſonal 
verb. Diſmes. 7;zhe ro the Paſon ar Vicar where they inhabit, though they take 
their Fiſh, Fowl, &c. in another Pariſh; but it they paid Mony to 
another in that other Pariſh for this liberty of Fiſhing, &c. thenhe 
that rakes that Mony, muſt pay as a Predial Tithe to the Parſon of 
that other Pariſh where he inhabits. Fiſh taken in the Sea, being 
Fer nature, are not underſtood to be Regularly, but Cuſtomarily 
(k) Cro. Car. only, Tithable, as in Cornwall, Wales, Yarmouth, &c. (&). And 
264.1-339- ſo it hath been Reſolved; (7) albeit in the ſaid Caſe of the E. of 
Roll. 1.635. Deſmond it was held, that they were Tithable by the Cuſtom of 
Lew if the Realm: In which caſe it is more probable, that the Fiſhers pay. 
Ticbes, cap. 8. © Perſonal, than the Fiſh a Predial Tirhe, ro the Parſon or Vicar of 
that Pariſh: where they inhabit. To this purpoſe there is a Caſe ex- 
tant, wherein a Prohibition was granted againft:the ſame Parſon of 
W. in the County of L. for ſuing in the Ecciefraſtical Court for the 
Tithes of 'Trouts taken in a River, becauſe being Fer natura they 
are not Tithable; and a Preſident was ſhewed. 5 Cgr. wherea 
Prohibition was granted againſt rhe fame Parſons. for falng for- 
Tithe-Eels taken in the River, becauſe they were: Fer anatio.And 
it wasfaid, that in Tarwouth was Suit for Tithe-Herrings talten in 
the Sca; but they could: not prevail in it. ones Juſtice ſaid, "That 
in Wales they uſed to pay Tirhes for Herring ; and in Ireland it is 
a common courſe to pay Tithe for Salmons taken in Rivers: where-' 
unto it was replyed; 'That that might peradventure'be\' by Ouſtom, 
(m) Hill. Car, for otherwiſe Tires ate not due for Fiſh taken-in- Rivers. (-) For 
B. R. Cro.par. NO Tithes de jure areto be paid for Fiſh takenvin a Common River: 
1, 247. Paſch.5 Car. B. R. a Prohibition: granted to ſtay- & Suit for yo 
0 


. 
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of Eels taken in aCommon River in the Pariſh of Barrow | in WoſP« 

land; and Hill. 9. Car. Prohibition gramed: ro ſtay n  Suir to 
Zalteof Trouts in the fame River: -Bur the Court ſeemed rw be 
divided, iwhether Tithes of: chem"; were! due' or: not: Bat they . 


ted Prohibition, for that the' Law: ſhall decide thereupn;/4t (+ 


BO. between Dawes arid Huddefone: No Tithes hall be: paid in 
kind without a Cuſtom for Fiſh taken in the hiph Sea out of any 
Pariſh, Hill. 14. Ger. B. R. berween Long and Dircill per Curiam, 


and Prohibition grantedaccordingly; And Juſtice Fones ſaid, that ,,, , if 


onan Appeal tothe Delegates out of Felawd in the Lord De 
Caſe it was' Agreed ,, !'That'for ſuch Fiſh fo taken;"only: 


Tithes are due dedu#33 expenſis. Likewiſe, no Tithes iv kind ſhall England, 


be_paid de jure for Fiſh taken in a Common River, which is-not ens. 
cloſed, as in a Pond: encloſed ;'/for that they are Fore nature, al- 
though they are taken by one who hath a ſeveral Piſcary there, and 
although the place wheretheyare'taken be within the Pariſh of char 
Parſon who claims them, for iitisa Perfonal 7 xhe; int which Tithes 

t to be. paid\dedu&#s; | Expenfori Pafech.: 15 Ohy. B. RK. between 
Gold & Arthur, & others, Prohibition- was pra ed where the Suit 
was for Titbes of Salmon in the River of Exe. Mich. 1 FCar: between 


Whiſlak & the ſaid Ar:bwr, and others: the like' Prohibition granted Trin. 2 Car. 
on- the fame matter between'other parties. ' And inthe Caſe of a B.R. Cco. p. 2, 


Prohibition is was Reſolved, That Tithe ſhall be paid for Fiſh taken 
in the Sea; which is-not within ay Pariſh; and they ſhall bepaid 
to the Parſan of | the. Phriſh-where-the Fiſh is landed;-*! (> 157) 
Flax pays a. Predial Tirhe, payable when drefied up;Cike Mag. 
Char. 649. The Tithes of Flax are Minute Decime: Mich. 1 4 Car. 
B.R. in Noah Webb's Caſe. 
Fore#t-Lands, that lie in no Pariſh, or between two Pariſhes,and 
anciently ſuch, are not Tithable by the King or his Patentees; but 
if the Foreſt bein a Pariſh, and Land therein whichis Tithe-Free, 
if the Foreſt happen to be disforeſted, it ſhall pay Tithe: in kind. 
Crompt. Furiſd. 52. Bacon Chief Juſtice, at Sarum-Aſſize ; the 
Caſe was, A. Leflec for years of the Earl of H. prayed a Prohibi- 
tion againſt rhe Vicar of L., to ſtay a Suit in the Eccleſiaſtical Court 
for Tees, becauſe rhe Lands out of which the Tithes were de- 
manded, were parcel of the Foreſt of B. whereof the King was 
ſeiſed in right of his Crown, and he and all his Predeceflors held 
the ſaid Lands diſcharged ot Tihes, and ſhewed that the King 
——__ faid Foreſt to the Earl of Hertford in Fee, and fo he 
to have them diſcharged of Tithes : In that Caſe it was 
held by the Court, That it was only a Priviledge annexed to the 
Crown, during the time that the Land was in the Crown; but 
the Court doubted, whether the Patentee might have ſuch Privi- 
ledge: 


of 'Tithes 


(n) Mich. 3. 
Car. C. B. Me- 
ing's Caſe. 4 
Cro. p. 1, 67+) 

(0) 14 H4- 37+ 


rant and Cand- 


:' But yet de bene efſe the Prohibition was granted. () If 
Th bo lhes Foreſt, as in the Foreſt of J/imdſor, Reon 
ham, Sherwoed,or other Foreſt which is not in any;Pariſh, theKing 
celz,..or Metropolitan: of the Province, as ſome have t (9) 
But pet- it ſeems by 22: //.-2.5. if there be cauſe of Suit for ſuch 
Tichesagainſt the parties who ought to pay the lame,fuch Suit might 
be brought in the Eccleſiaſtical Court: But if a Stranger take away 
ſuch Tithes from the Parſon or. Vicar, there for fuch Treſpaſ the 
Suit may bein the Temporal Court, ) as the-fame may befor taking 


..: away other goods inthe like caſe, Aud: 15 Car. B.R. 
w 


. Fowl taken by a Faulkner, who hawks for his pleaſure, ſhall not 

ay:Tithe ; but if a Fowler kill Fowl, and make a t of them, ir 

h been held, that he ſhall pay a perſonal Tithe for them. Paſch. 
15 Car. Adjudg. acc. 

Fruits of Trees,as Apples, Pears, &c. are Tithable preſently up- 
on their | ax Ar are Predial Tithes;: for the ſubtraQion 
wW e Pariſhioner is impleadable. Srat.2 Ed. 6. c. 13. Freits 
of Trees, Apples, Pears, &c. Maſt of Oak, Beech, &c. arc Predigl 
Tithes. Coke Magn. Chert. 649. The Fruits of Orchardsand Gar- 


dens are Tithable in their proper kinds, and to be paid when they 


are x AR there is ſome Modus or Rate-Tithe paid in licu 
thereof. TH 

Furſe is Tithable, and pays a-Predial Tithe, unleſs the Owner 
thereof can preſcribeor prove a Cuſtom of Tithing Milk or Calves 
of the on the ground where the Firſe grows, Mich.29.Eliz. 
B. R. vid. Heath. c 


Ardenz are Tithable as- other Lands, and therefore the Herbs 
which grow therein pay Tithes in kind. Alſo Plants, Seed, 
Woad, Saffron, Hemp, Rape, &c. pay Tithes in-kind, unleſs the 
Parſon make an Agreement for the ; otherwiſe the tenth part 
muſt be ſer forth for the Parſon, when the Owner receives his nine: 
parts. Mich. $ Fc. C.B. in Baxter's Caſe. & Trin. 9 Fac: B. R. 
The whole Court. 

Glebe is a portion of Land, Meadow, or RO _ i = 
or 1 of t yr, * or Vicarage, over and above it 
If be Demiſed by the Parſon to a Wo it pays Tithe; other- 
wiſe, if he keep it in his own hands. ( g For Glebe kept m the (p) Owen 35. 
Vicars own hands, pays no Tithe to the Parſon Improprate; it is 
otherwiſe if it be in the hands of the Leflee, (q) by whom it is {q) Brownl. 6g. 
Tithable, if let by a parſon Impropriate. And although Glebe 
Lands are nor properly 'Tithable, becauſe Eccleſia Eccleſia Deci- 
mas non debet ſolwere; yetif Glebe-Lands be leaſed out by the Par- 
ſon, the Leſſee ſhall pay the ſmall Tithes ariſing out of ſuch Glebe 
Lands to the Vicar that hath ſmall Tixbes upon his endowment,. as 
in Blincr's Caſe. (r) And yer in that caſe the Vicar Libelled. in the (r) Blince 
Eccleſiaſtical Court ro have Tithes of the Glebe of the Parſon, and vo Maron. 
a Prohibition was granted, for that the Glebe ſhall pay no Tithe. -_ par. 1. 
(s) Notwithſtanding which, if a Parſon leaſe his Glebe Lands, and p $  Di8. Cal: 
do not withal Grant.the Tithes thereof, the Tenant ſhall pay the Blinco. 
Tithes to the Parſon. (:) Likewiſe, it a Parſon ſow his Glebe Meres Rep. 
Land, and then Leaſe the fame, the Tenant ſhall pay the Tithes of &) Cro. Eliz. 
this Corn to his Landlord the Parſon. («) Yer it a Parſon fow ys tos: 
his Glebe, and die before Severance, ſome have held, rhat his Exe-,,,, 
curocs ſhall nor pay Tithes of this Corn. And albeit where Glebe 
Lands are leaſed out by the Parſon, the Leſke ſhall as aforefaid,pay 
the Small Tithes thereof to the Vicar, that hath the Small Tithcs 
upon his Endowment; yet he fhall not have the Small Tithes arit= 
ing upon ſuch of the Parſons Glebe-Lands as the Parſon keeps in his Cw) Cro. Eli 
own hands. (w) Likewiſe on the other hand it hatt-been held, 5 78- 
Thatthe Vicar upon a general Endowment, ſhallnor-pay 'T'xhes of 
his Glebe ta the Parſon, or of the Fruits that ariſe. from the fame, 
and that for- the ſame reaſon aforeſaid, Quia Decimas Eccleſia Ec- 
cleſie. reddere nun debet. (x) Bur the Leſſee of the Parſons Glebe (x) Compr. 
ſhall pay him in the Tithes thereof; to this purpoſe the Caſe was, Cal Paſch. 
A Parſon leafed all his Glebe Lands, with all profi's and. Commo 7 Car. 1, BR 


Cicies 
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(v) Trin. 31 
E). B. R. S5j%e 


& Miller . 
Leon. - 300, 
(2) Hugh. 
Abr. verb. 
Diſmes. 


Sec. 2. & 5. 


Harris vel. 
Cotton. 
Brownl. pa. 


. Debrtupon 


the Tithes thereof: It was the Qpifion of the Court, That Tithes 
are not things iſſuing out of Lands, nor any Rent or duty, brit Spi- 
ritual; andif the Parſon doth Releaſe to his Pariſhioner all de- 


mandsiin his Lands; his'Tithes arecriot-thertby 'extin& "and therey 
fore a Conſultation. was granted. (y;) And fo it was'Adjudged 3% 


in Babiygtons Caſe, That ſuch Leſſee ſhoiild ay 'Tithes to the Par- 
ſon, for'thar-they' are'due:jure drvino,' ahd"cannot be included in 
Rent: (z) As tong asrhe Vicar i es is Glebe-Latids in his own 
hand;\herhall pay'no"Tithes} buv4f he Demiſe it tkts another, the 
Leſſee ſhall pay Tithes to the Parſon that is Impropriate. If the 
Vicar ſow the Land, anddie, and hisExecutors take away the Corn, 
and doth not- ſet forth his Tithe,and-the Parſon bring his Aion of 
the Statute of 2 Ed. 6. In this caſe the Court ſeemed to 


Aion: of Debr. incline, that it would lie. 'T he Glebe T:ands and Spiritual Revenues 


Vid. The Pre- 
ſent State of 
England. pag. 


228 


Mich. 5 Eliz, 
Mores Rep. 


of Clergy-men, being held in'pura & perpetus Eleemeſyna, be. in 
Frankalmoign, aretexcepted from Arraying and Muſtering of Men 
or-Horſes for the War, as appears in a Stat. of 8 H, 4. 1s. 12 inthe 
unprinted Rolls of that Parliament. An Abbot was Parſon Impar- 
ſonee of the Church where the Abbeyand Tithes were, the Abbey 
was Diffolved ; the King granted the Monaſtery to one, and the 
Parſonage and Reftory' to another: It was the opinion of the Juſti- 
ces, Thar if the Land' of the Abbey, was the Glebe of the Parſonage 
before the Impropriation, that then the Land was diſcharged of 
Tithes, for it remains G/ebe notwithſtanding the Appropriation, 
and theGlebe cannot be gained by Preſcription, nor was ever charge- 
able to'pay Tithes:-And if the Parſon doth make a Leaſe 6f his 
Glebe, the Leſſee (as was there ſaid, contrary to what was before 
faid) ſhall not pay Tithes; but the Demefns of the Abbey, not par- 
cel of the Glebe, ſhould be chargeable to pay Tithes, if they were 
not diſcharged in right of a Compoſition or perpetual Unity. 
Graſs pays a Predial Tithe; but if a man cut Graſs, and before it 
be made into Hay, being only put into Swathes, he carry it thence 
and give itto his plowing Cartel for their neceſſary ſuſtenance, not 
having otherwiſe Food” ſufficient for them ; in this caſe no Tithe 
ſhall be paid for the ſame, anda Prohibition was granted. Mich. 
Car. B. R. Crawley &- Wells per Curiam. The Caſe was, where 7 
Libelled in the Eccleſiaſtical Court for the Tithes of the Profits 
which came of the Graſs and herbage of Paſture-Land, and upon a 
Prohibition granted, P. ſuggeſts, That he did feed on that Graſs & 
Paſture with his own Plough-Carrel, and with the Plough-Cattel of 
-other men in the ſame Village: Mey, Cor ſ't-tron ſhall begranted; 
for though a man ſhall not-pay Tithes *:+ rh Cartel of his Cart, - 
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he ſhall pay Tithes for the Land whereon they do feed. Dederidge 

Juſtice, Where I do agiſt Cattel, and take the Cattel of other men 

to eat up my Graſs and Paſture,zthere I ſhall pay Tithes for the 


Graſs; otherwiſe it is, where t a/c is only ſuchas I do FIns Trin, 18 Jac. 
with my own working Cattel. Crook cited Sherington and Fleet- B. R. Jehnſon 


Ir 


wood's Caſe, where a man agitts other mens.Cattel on his yley- & Parker's 
dow-groutid; whereof he paid Tithe-Hay afore-time; and i 4 £ 
Reſolved in this Cafe, Thar he ſhall hot pay Tithes for that Mea- ** *? 


dow-ground now fed with' other mens Catcel after Harveſt, . ao 
more than if he had depaſtured the Land with his own Cartel, -. 
Gravel is not Tithable. Mich. 1g Eliz,BR&- Paſch..34 Eliz 
C. B. Liff and Watr's Caſe. | | 
Grain is corppiited among the Predial Tithes, which is-to be tet 
out according tothe Statutes.and the uſage of the place, Brown. 1. 
14- which holds true of all ſorts of Grain in all grounds within the 
Pariſh; 'The Law is the fame touching Hay in Meadows: 
Grounds let to Strangers out of the Pariſh, the Teath»peay of 
the Rent is commonly payable to the Parſon, if-no. Cuſtory again Mich. 8 Jac. 
it. Or Ground within the Pariſh let to a Stranger without the Pa- CB. Baxter's 
riſh,is Tithable by the Owner of the Cattel,unlefs the Cuſtom there Ca & Trin. 
be otherwiſe. Or if the Ground be fed with Catrel that bring no 9 > 
profit to the Parſon, the Owner thereof muſt pay Tithes for them. 
Or Ground fed with the Cattel of a Stranger within the Pariſh, 
which brings profit to the Parſon or Vicar, he is to pay Tithes for 
it; the Caſe 'therefore ſeems the ſame, if both the Ground and 
the Catrel be his own that is the Stranger, in caſe he work them i 
another Pariſh,” But the Studs of Ground or the Meers ' thereof art 
the Ends of Land, and adjoyning tothe Arableground, are not 
Titheahle where the Land it ſelf pays Tithe, unleſs where being 
mowed for Hay, it hath uſed to pay L ithes, 
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T TAY pays a Predial [Tithe, and is to be Tithed in Swathes,, 
Windrows, or Cocks, as the Cuſtom of the place is. Orif 
the Cuſtom be to meaſure out the Tenth part, as the Graſs grows 
on the Land for Hay, the Cuſtom is good; and the Tithe of Hay 
may be ſet'forth in Graſs-Cocks, where the Cuſtom. doth nat ob- 
(a) Roll. 3, Jige to make it into Hay-Cocks. (a) And if Hay be pur into Ricks 
644-39-1356- on the ground, and after fold, the Buyer cannot be ſued tor the 
Tithe; the Seller may, in caſe the Tithe thereof were not paid be- 
fore, Hill. 16 Fac, by three Juſtices in Aſhfield's Caſe, And where 
two Crops of Hay are had from the fame ground in the fame eur, 
(6) Roll. 11 Tithe ſhall be paid as well of the latter as of the former. - (6) 
645-Z+1112, At Tithe ſhall be paid of the Hay mage of Graſs growing in Or- 
"3.12... © chards.Co. 2. Inffir. 652. But no,/Tithe Hay ſhall be paid for the 
44-12 -- - Graſs growing upon Headlands, which are only large enqugh for 
() Roll,t.; the turning of the Plough ; (c); but not for Graſs cut in Meadows 
645. 2.19. to feed the Beaſts of the Plough, and not made into Hay, Trin. 1 
Car. B:R. Wells verſ. Crawly. Yet on ſome Headlands Tithe may be 
payable of Hay; for ſuppoſe that inan Arable Field there be much 
'Graſs on the Headlands thereof, and there be a Preſcription ro pay 
the Tenth Shock vf Corn there for all the Hay on the Headlands 
and -Rakings of the Corn, and for Tying of Horſes on the Head- 
lands, ſuch Preſcription was held good todiſcharge the Tithe of the 
(4) Leon. 2. Hay upon ſuch Headlands. (4) And although a Second Crop of Hay 
93- from the ſame ground the ſame year is T'ithable, as aforeſaid, yet 
regularly the Hay for the Aftermath pays no Tithe, except there be 
a Special Cuſtom for it ; the Rule being, That Tithes ſhall be paid 
(+) Hob. 250. Ex annuatis renovantibus ſimul & ſemel.(e) And where the Cuſlom 
is not otherwiſe, the Pariſhioner ought to make the Graſs into 
(5 Paſch. 13, Hay for the Parſons Tithe. (f) Yet when the Tithes of Graſs are 
Jac. BR. fevered from the Nine parts, the Parſon de jure may makeit into 
Roll. Rep. Hay upon the Land where it grew, and that de jure, as well as the 
Pariſhioner himſelf; and ſo Adjudged in the Parſon of Columbton's 
Caſe in Devon, and the Prohibition denied accordingly; where the 
Parſon had alledgeda Cuſtom of doing fo,. but the Court held that 
to be needleſs. Hill. 14 Fac. B. R. Newbery and Reynold's Caſe per 
Curiam. And in thiscaſe it was held, That the Parſon may go over 
the Pariſhioners ground-inthe Path-way to make the ſaid Graſs in- 
. Hey, for that is incident to the Tithes. A man is not boundto | 

make into Hay the Tithes of the Graſs which he cuts; but he my 
ct 


. - 
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fe forth the" Tithes thereof when it is in Gra&-Cocks, 
then ſever the Tithes of. Grals fromthe Ni : 


ham & Gooſe. P. 15 Fac: B: RuptriCar,/ind Probibitiat debiedr; :2 > 
Tre15 Fac: B:-Ru-Poppinger Gr: Fabnſoii yer Cur: jon.qe:! 
defied Paſch. 13 Fac. 'B. R. "x4 Cur, and' Prohibition ” 8 
2 Jac. B. R.. Hob. 31.8. Hall & Simonds, Adjudged. 'Likewiſe;2 
man is not bound to ſeyer the 'Lithe of | Graſs before it be put-into 
Graſs-Cocks and hath ſer. forth the Tenthpart; for he may puit- in» 
ro Graſs-Cocks out of the Swath, and then fer-fotth:the*Terith part. 
Ibid. Suit was for Tithe-Hay th the Ecclcfiafticil-Court by 'the 
Parſon; it was Surmized, That-they had.time out of mind paid-to the 
Vicar 4.4. for the Tithe-Hay. The Court awarded a Conſultarion, 
for that the Modus Decimand: doth not come in queſtion ; but this 
he may plead in the Eccleſiaſtical Court. (g) in Gomer/al and (g) Butham & 
Biſbop's Caſe for Tithe-Hay, the Caurrt lield, "That if there: be vari- Lady Greſbam's 
ance between the Surmize and the Declaration, all is ill -In another Ca{<- 
Caſe in a Prohibition, it was Surmized, That timeout of mind the © PH '+ 
Owners of the Land had found:Straw for the Body of ithe Church in 
diſcharge of all Tithes of Hay: It was the Opinion of the Court, 
That it was no good Surmize, for that the Parſon had no benefit of 
it; and a Conſultation was awarded (6)... (h) Scory and 
Heath, Furz, and Broom, Tithe ſhall be paid thereof, unleſs the B-%e7's Caſe. 
party ſetforth a Preſcription or Special »Fhat time out of ** 
mind there - hath been paid Milk, Calves, &c. for the Cattel that 
have been kept upon the fame Lands;in which Caſe they ſhall nor 
pay. Tithes (7). 
Hemp pays a Predial Tithe. Co. Magn. Chor: 649. (i) Mich. 29. 
Herbage »of ground, whereon Corn was fowed the ſame year, _ | _—_ 
and whereof T ithe hath been paid-the fame year, is not Tithable Hogh. Abr. 
{k). if Herbage be fold, is at the Parſons' Eleftion, whether he (4) More. 
will Sue the Owner of the Cattel that feed thereon,, or of the Caſe 433.692. 
Ground, for the Tithe thereof, if Cuſtom be not againſt it. And 1299- 
as for _—_ growing at Lands-ends, adjoyning tothe Arable, it _—_ Hh 
pays no Tithes, where Tithe was paid for Arable. Where an (1) Lane (6, 
Inn-keeper hath paid Tithe-Hay of certain Lands, and the reſt of 
the year after purs into the ſame the Horſes of his Gueſts, no Tithes 
ſhall be paid for the Herbage of ſuch Horſes; for it is but the After- 
paſture of the ſame Land, whereof he had paid Tithes before. 
Trin. 16 Fac. B. R. Richardſon & Cable, per Curium, Prohibition 
granted. 
Honey is Tithed by the Tenth meaſure thereof. A Prohibition 
was prayed for Suing for divers kinds of Tithes, & imter alia for 
Hony, upon a Surmize that it was not payable, that Bees are Volg- 
S112 ril16 


nh 


Of Tbs. 


B. R. rot. 1 22 7.110: ffs 
Barſcot and muta Diri 


demurred; bur the Opinion of the Coure 


'may be great Tithe, inpla- 


_ _ ceg-where they-are mich ſeror planted. (mm) Afich $F ac.B. Aman 

(mUadall & may:1&q forch the Perithepart us Uzops for T'ahes before they be 

Tindal"; Caſe. driedly Hong Far: BuR im Harhowrantl Garfe's Calepurt by Ser- 
Hutton, 7 7. jearg (rohann, and bt: Adentdtwies 51lt 0 oo 30} 

| Hop-poles.dri Wood xurtndemfloyed for them are-not Tithable 

d where FithesHops ure paid.'-:And fo: tath been Refolved, That 

if Wood be eut and employed for Hap-poles, where the Parſon or 


' © Bickerſtaff*s Caſe.) 11 


uu « 


Vicar hath” Tithe» Hops, they: ſhall not have' T'ithes of the Hop 
poles: So if.a matrbath'a great Fainity, and much Wood be felled 
and: ſpent in |Houſe-keepingy.\ Tithes, (hail | not be paid 'of fach 
Woog?s Mich.:1 5+ Fac. CiBo by: Hibarr Chief Juſtice, #bite and 


Howſes of habitation, or Dwelling-houſes are not properly. Tith- 
able, nor Tithe payable for the fame, nor out of the Rent reſerved 
for them being: Lett; yet by/a Cuſtom Tiches may be paid far 
Rent reſerved upon Demiſe of [Howſrs-of habitation, although it be 
otherwiſe de jure, forjit night commence en pood Conſideration 
Co. 11. Dr::Grang 13 & vid. Mich. 12 Fac.' B! Hobart 16. Leyficld 
Cale. Prokibition 'granted. Otherwiſe of New Howſes,whereof there 
can be no Cuſtom. hid, But regularly Howſes are nor at all Titha- 
able, nor were Tithes ancient]y paid for Houſes in Lond. the Pro- 
firs of the Churches whereof, conliſted only in Oblations, Obventi- 
ems; & Offeri 6.#bid.'butiby a'Decree madeuty. 45 35.8 con- 


 fiitmed by At of Parliament, Stat. 37 H.5.cap.12. there 18 2.5. 9 d. 


mate payable'rothe Parfon for every..Pound of Houle Rent for the 
Tithes of the Howſes in Lond. Hob..1 1. Bntif a Adodus Decimands 
be-alledged- to pay 12 4.'in-every Pound of Rent for every Huwſe 
in-fuch'a Pariſh in Lond. it is a good Modus Decimandi. The afore- 
Kid 2 5. 9 4.:is'to be raiſed-and-made up according to the uſage 6 
Ciiſtom of rhe Ciey. Stat: 275H.$.2 0.6532 H. 8.7. And no Tithes 
are payablefor Hoſes in any'City ſave Lohd. where a Preſcription 
to be diſcharged of Tithes of a Houſe, by paying 172 d. of every 
Pound Rentin lieu thereof, is (as aforefaid)a good Preſcription. Co. 
I 1.16. Bur Tithesregularly are not payable for Houſcsof habitation, 
nor of any Rent reſerved upon any Deniſe of them ; for Tithesare 
to be paid of things which grow & renewevery. yearby the Aﬀtof 
God. And for the Houſes in Lond. Tithes anciemly were not paid, 


2s aforeſaid ; - yet the Parfon of St. Clements without Temple 
Bar 


| p of Titbes. 


Bar Libelled againſt a Pariſhioner for Tithes of certain Stables, & 
ſet forth in his Libel, That of Common right and Preſcription time 
out of mind, the Parſons there hag uſed to havea Modus Deciman- 
&, after the rate of the Tenth-part of the yearly Rent or value of 
the ſame. It was the Opinion of the Court, That inthis Caſe a Pro- 
hibition ſhould be granted; for de Communi jure no 'Fithes are to 
be paid of the yearlyRent or value of Houſes; for Tithes are paid 
of the revenue and increaſe of things; and therefore no Tithes arc 
paid for Howſes in any Cities or Towns in England, faying in Lon- 
don; and this Pariſh is out of Londen gud the Liberties thereof : 
Now wMre there is no "Tithe at all,there can never be a Modas De- 
cimandi; and yet it feems this kind of Payment hath been long uſed 
in London, which certainly was by ufe. But for Howſes, Oblations 
were paid in all places; which are now by the Stat, brought to a 
certainty, viz. 4.4. for a Houſe. Trin. 12. Fac. C.B. Dr. Leyfield 
and 7indalls Caſe. Hob. 10.11. In Green and Piper's Caſe it was a- 
greed by the Juſtices, That a Houſe in London, which was parcel 
of the Poffeffion of a Priory, which was diſcthargedof thepayment 
of Tithes,ſhould by the Star. of 37 H.8. be charged with the fame. 
One who was a Gurate and Sequeftrator only af the ReCtory 'of D. 
im London, the Incumbent being fufpended, Sued Four of the Pari- 
ſhroners in the Eccleſiaftical Court for Tithes of rheir Houſes, and 
not before the Mayor of London, according to theStatute of 357 HS. 
The Court doubted of it, efpecially becauſe the party was neither 
Parſon nor Vicar, and becafe the Statute 1s a New Law, and ap- 
points how the Tithes in - Landon ſhall be paid and Ruled, and be» 
fore what Judges, and whar Remedy ſhall be for the party prieved; 


and day givenro hear Counſel on both ſides. (») In the Caſe afore- (n) Mic. 16. 
Kid-between Green and Pipers (s) when Suit was io the Eccleſiaſti- _ + B.R. 
cal' Court for the Tithes-of a Houfe'in London, a Prohibition was (6) Mine 1 


pra a Surmizs, That the Houfe was a Priory, which wag 
diſcharged of Tithes by the Popes Bull, and rhe Star. of 31 Fr. $. 
which gave their Poſſeffions ro the Crown, did Ordain, * That the 
King and his Patentee of fuch Lands ſhould be diſcharged of 
Tithes; yeta Conſultation was awarded,- becaufe by a latter Star. 
viz. 37 H. 8. cap. 1. all Houſes ih Lender hall pay Tithes accord- 
mg to their Ordinances, and the Statute extends toall Howſes, and 
none excepted but the Houſes of Noblemen. 


Ambs are computed among the Mixt Tithes. To pay Pence a- 

4 piece for Lambs, whenthe number is leſs than Seven,is a good 
Preſcription. Curie 7 Fac. B.R. Patche's Caſe. Or rather thus, viz. 
if the Pariſhioner hath Six Lambs,or under, he ſhall yield for Tithe 
a half-peny for every Lan: he hath Seven Lambs, thgg he ſhall 
yield a Lamb for his Tithe, and receive three half-pence from the 
Parſon : if Eight Lambs, then a peny: if Nine Lambs, than a half. 


y from the Parſon, who may otherwiſe expect the Fall of the 
Fenrh Lamb the year next following. Lindw. cap. Quoniam Pane. 


Alſo the Tithe of Lambs is to be apportioned with reſpect to the 
places where they were engendred, brought forth, and nouriſhed, 
Lindw. cap. Quoniam audivimus. And regularly the time of pay- 
ment is, when theyare weaned from the Dam, unleſs the Cuſtom of 
the place otherwiſe. To ſtay a Suit in the Eccleſiaſtical Court for 
the Tithe of Lambs, a Prokibition was prayed, upon a Surmile the 
Cuſtom to be, That if one hath Lambs under the number of Se- 
ven,he ought to pay a half-peny for every Lamb in lieu of all Tithes 
of Lambs ; if he hath but Seven, then the Parſon to have the Se. 
venth, and he to pay Three-pence; if Eight, then T'wo-pence ; 
and if he had Ten, the Parſon ſhall have the Tenth without pay- 
ing any thing : Reſolved, That this being a Cuſtom, which they 
retufed to allow in the Eccleſiaſtical Court, a Prohibition ſhould 
be awarded (p). | 

| Lands accruing to the Crown by the Statute of 27 H. 8. touch- 
ing Diffolutions-are now Tithable, though- whilſt they were the 
Lands of Religious Houſes they were not Tithable; but their Pri- 
viledges being Perſonal, they were extinguiſhed by the faid Statute 
ot Diflolutions, nor hath the Statutegof 3 1 H.8. any retroſpe&t to 
the ſaid Priviledges. 15 Fac. C. B. Garret & Wright's Caſe. & 
Car. B. R. Clark and Ward's Caſe. Vid.. Sr. Marmad, Strickland's 
Caſe 1639. Adjudged at York Aflize according. Vid. Clayton's Rep. 
I17.&* 12 Car.Adjudged in another Caſe. Alſo Lands gained from 
the Sea, and made Arable, muſt pay Tithes. Bulſtr, 8.16 5.So muſt 
Lands in themſelves Tithable, gut not Manured or Ploughed, ſpe- 
cially if ſo in prejudice. to the Parſon ; in which caſe he may Sue 
che Occupier of ſuch Lands in the Ecclefaſtical Court for the 
Tithes of that Land. V9. 1 5 Car.C.B. per Berkley Juſtice Adjudged. 


Lops 
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| :Lops of Trees above twenty years growth ſhall pay no Tithes; 


(q) For it hath been held, that it a man. Lop a Tree under twenty (q) More. 158. 


cars growth, after ſuffer the Tree to grow paſt twenty years, and 
- it again, no Tithe ſhall be - Lens ſecond ing 
. alchough the 
ved in Reynolds Caſe, "That Tithes ſhall not be paid of the Lop- 
ping of Trees above twenty years growth. More's Rep. Pa. 23. 

Lime is not Tithable; Adjudg.19 Eliz.B.R. & Paſth.34 Eliz. 

. C:B. Liff andWatt's Caſe: Nor Marle, Bricks, Slates,or Tiles, un- 
lefs the Cuſtom of the place make them Tithable; otherwiſe not, 
becauſe they do not annually increaſe, and becauſe Lime is-part of 
the Freehold. Adich. 1 3 Fac. B. Thomas: & Perrye, per Curiam. 


M. 


MZ of Oak or Beech, if ſold, the Tenth-peny is payable for 
the Tithe thereof;. but if eaten by Swine, then the Tenth 
vt the value or worth thereof. | 

Meadows by ill husbandry over-run with Thorns, Buſhes, & the 
like,are not computed as Barren Lands, but do ſtill remain Tirhe- 
able. Hill. 38 Eliz. B. R. Sherington and Fleetwood's Caſe, Vid.1 5 
Car. B. R. Sugden and Cottle's Caſe. 

Mills, the Fithe thereof, as alſoof Parks, Ponds, Warrens,Dove- 
coats, and Bees, ſeem primointuitn,as if they-were all-Predial Tirhes. 
For the Tithe of 34/s, not the Tenth peny-Rent, but the Tenth 
Meaſure of Corn grinded at the Mill, is reſponſible for the Tithe; 
underſtand. it of Corn-Ms/ls, whether new or old, driven by Wind 
or Water, for the Tithe whereof generally the Tenth Toll-diſh is 
due, if there be not ſame other Cuſtom in the-place. And whereas 
by the Law and the ancient Conſtitutions of the Church Tirhes 
were not paid of Ancient Mi/ts, yet by the Statute of Articul; Cleri, 
cap. 5. Tithes are to be paid for all Mills newly erected: ſo that de 
Molendino de nowo erefo Tithes ſhall be gaid.7rin.1 4. 7 ac.B.R.So 
that all new Corn- 44/1s,be they Windor Water-Mi!l:z,alfo Fulling 
Ml, Paper-Mills, Powder- Mills, Stamping-Mills, ( and proba- 
bly for the ſame reaſon Saw-AGills) lron-Mills, and all others that 
are of Common and Publick uſe, do pay Tithes; but old Corn- 
Mills, for which no Tithe was ever paid, no Tithe is to be paid, 
except a Perſonal Tithe, as is for a Trade of profit : And ſuch 
Tithe ſhall be paid of Fulling-34:/l, Rape-Mils,. Paper-Mills, 
Iron- Mills, Powder-Mills, Lead-Mills, Copper-Mills, -and Tin- 
Mills; for ſuch Mills pay no Tithe as Mills, becauſe they are but: 
En. 


ſt Lopping were not Tithe-Free. (r) It was ſol- ( 5 ir B. by the 


bley wh whether any Tithe are pr Mal; Je gareor/nety. For, 
-L.. Coke, Inſt it.2. par Ir” » Was, Es > mn 


that ever he: knew- of, | do-noty Poe F yew 
1d6ubtiels the Miller: ate t0:yicld.a" Perk Tia as WW 
-Handicrafts-men ;*but-Cuſtorty in this, 4358 "np ents =: 
charty been &djudged. Frm. 18. aca BRe [That 

"belled i inthe Ecclebaſtical Court be _— A 


ill aforeſaid, 1 
Park Libelled 3 in the EcclefGaſtical Court for the Tikes tj 
& ſuggeſting, that the Miller Fulled every week 40 __ 
aid; and | gained two- ſhillings of ren Chadebs 
far chem: A Prohibition - was granted; in; 
«by the Juſtices, That by the Law ofuhe.k 
-Pithesof fuch #15;-for of reno: þ 
nof men, Tithes are not payable, 'bur DET 
«able every year. diff. Caſe Dawbridge & 
:$2.3-. And in- another Caſe, where'a-man;Libe)l 
. of Mills upetr a Suggeſtion of 2 Modes eas the amgja 
Prohibition: was grant ;-In that Caſe. igwgs ſaid: by Coke Chic 
Juſtice, That in fome caſes Tithe is payable for $£U;; ang i 
-.cafes not. No Perfonal Tithe by the Statute 1820, be paid. 
but where by ſpecial Uſage the ſame hath been paid; — 
"a Modns Decimand; was edged topay Tiuhes for Adulsgit was Re- 
 ſelvedf That the Modus did not. extend ny Mills newly nel 
.ontheStatof Articuli Cleriz for De Molendino de.nvooereto 
et Decime. Trim. rakFoc; 'B.R- Jabe+ Cle, Relf, P4,43eI: 
twb Fulling*Mills be under one: Rook, und a Rate-J'i 


= and after you alter-ctheſe Mills, and take one < Ga Pl 
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Corn-Mall, che. Ram-Fithe is gone , and you mult pap Tirhes 
tame out of mindce. for which 65.8 d.have been paiddor the 
ithes time-ove of Mind, &co. andafter in contiruence of time the 
ram dothchange his courſc,and gets another way at a little 
diſtance from the ancient Stream, ten Geet os 
. Mills pulls down oneof the ancient Mills, and new builds it in that 
ather place -where. the ſtream now runs: Inthis caſe it ſhall be 
the force of ancithit Adder, for that 
» andnot'by the at of 'the party ; 
| accordingly , Adfict. 11 Car. B. R. 
jage's Caſe, Reſolved per Grriam. But withal 
held, that it the Stream had been altered by the Owner, 
Tuthes ought to have been paid azof a new Milk In another :Caſc 
i bring] belled in the Eccleſtaftical Court for Tithes df a) Grifb 
of. a Fulling-Mill, Croak agreed, Thar for a-GrileMill 

Tirhes ſhall be paid; but he ſaid, That the: Statute DeAvnicadic 
Cler;,which de Milendinis non fiat Probubitio, act 
be meant or intended of :a Fulling-Mill, fer the. profit that accruvs 
by that, is by the Labour of men, and therefore not intended winks 
in the general words of theStaune De Molendim, for which reaſon 
he 5 9:4 => eg Calthrope ſaid , that it was the opinion 
of Juſtice Warburton and Nichels , 12 Fac. that Tithes ſhall be 
Rr Fullng-Mills, viz. the Tenth-peny'of the gain or profit ; 
of Griſt-Mills the Tenth-diſh or Corn ſhall be paid, forthar is 

in the nature of a predial Tithe: And fo 1 was held 5\ oc. 4n the 


or ker wp oor apogee rr 
| e 'F not a ial mM 
For che payment of Tithes of a Relllag. 

thereof ;: for hehad ſpoken (as he fai 
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; on to: berereRed,and*this gppearing" ts b&4New; * 
S131]r\Whetheri the Cuſbom thall ruw/to this or ber Sir ths 
tute 'of} Articats Clio iowa the Queftion!'b abt Chin - 
. 'FhiedOureanmor gb withis new AH; for 
Bodys thalt be allowed; bur not for the Aid] new uy 
Cuſtom will not-extend to- it 3/ and therefore By the 
Geurt, for this new Mila Corifultation was grafted. 
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1 'taif ac. Fobfan's Caſe ,& Frrab:N. 
By 1:3 2436 tharifthere'be' but one pair bf GT: foes 
® Shanda Rate*T'the be paid forthem, if 'afterwartstheie he 
aneeber: pair: of Mll;ſtones piv'on,now 'Fithes muſt be paid in Fir, 


, 
: ** C 


a 107: 9y0t91 (bigs (2147 1OCUE GT. TH, | 
on Milhphying Fithegextmptithe payment of Tittic/:Chetfe nihds 
progres agent ry e 41153 tS$CRLOGH: F322 911 7 —_, 
«f Mine vo Minerals of Iron; Brafs, Tiny Tek? "Clrs, 
and the liley/are not Tichable,”" Regifer' 51, F"NB: $3. "9." BY, 
——_— -# lis) T0 _— :W hy ! 2100 $9,0 wr 
»\Mixt»Fithes/art the profits bf -ſach things us ariſe partly froth 
the abu atteSronf rind Barth): OA HWBhrh cf 
things are; rnd ſonioviyiestare mafied prediaÞ AD diits;, hdd" coin 
norummediarely-of th&'Gryunt; but of things'mantiratnied" bart 
the- Ground, as Cattely Calves, Lamba, Kids, Woo!; With; Cheeſe, 
Ghioken; Geeſe, Ducks} Swans, /Eggs, &e.' © Mixt Tithes are pro- 
petty: hich ns Gone! of Nite Ghocſe;$@ !Of 1:8 feerthiis aniHhalfunw; 
gee iſtens in paſtuas, oh WaPeudipicr, wt APHRS Vitulit, 
HetMr, Cupreodis)Pullis,t32"00h 'Obare.626, +1407 5 46 
"ds; Derimmndi'is the fryrient WEAVerhifg in WAFOP the 
juſb and full Pirhelof # Thing Fithable;epitiniat&d BY Compoſiti- 
en;Cuſtomor Preferiprion';z: it 'sxyher Hlands; Venements, or Here 
ditimeatshaye been givth to' the Parſhirahid His SHEctfors of att 
Anatilcerthiir Sm; "er otheriprofiv ablWays thm# out of nh 
Mic}Pavfon Ind HK Succeffons! pale full (arbfabtion of all Piths 
kind/in fackg'place;"andaltprecedentsin Drohibitblis m afKharge 
of} nhes incaſe )De Hbdo Decariant} ranthis te. Frat Ck | 


ctralwiyspzid: ar: plenans Contentationem,” Sariifattiont# 


Exiterationtn wm & ſinguarun Dethnarum.-* And a!rhous 


T1110.) 


the 


ode oDecinpardy 
TE Cab 37a yr ey 
Ds ro ven Daw panic 


»& + Conlulcatian awarded for.nor 
Se (here anew Probibition 
ealinthe fame :Siaits ore $:2:34; 
bo ay ay Vic the Tithes, 
"(94 Nor can.it begin (@) March. $1 


alan, or Vicar. (g) parprgny r= n 
Tn #:4,Oum lays ple tor che Take ofaigicce j'e. © a T 
os cer. -jurned to Houſes and Gardens, the:odals i!dman and 
= xl: Fears #1 an "Y z<tually diſcharge .and £Xtifigiudd Huttons Calc. 


cþy turn?d.intoa, Lay:Fee, a3 welbaaoly © ©* ft 15 
pe, pa of Thach this Modxs Decimends thee gradamal (1) Hob. 42. & 
I $.t -and unreſolved. in the Law; headed Benloes 169. 
: Ends given 5h the Parſon in fatisfation of Tithes,and. this 
ny ol ffs Q._.if che Tithes in kipddo'ngt in 
caſerevive: 3 (r)Or if i Pt, he ance diſcharged of,;Liches by (:) Cat: Hoop. 
4 Quhether the. Tithes ſhalloguivgagaimupon er verſ. An 
es 2 (A3Bus if Land, be graoud tg Safin 
fre ion of Tithes, | 4s Parſon alienthe ſame; aig Roll. Rep, © 
ſentof hay Potrgn and g Orb ry, his ngy tl FW ht Yeti on 
to pay. a 10 yy yy the. 2 dig. Cale 
Re col certain i Pont Land be alierwards let-10- Negara Ara 
armer pay. 40 Lind, yet it ſhall nor deflray ghe Prev fndre: 
Ripon as-to-the der (5) If a Leſlec pay, Tirbes in Lads. 308 (* —_— 
that ſhall not deſtroy a odus in. the Leſlor. *..: Bur.it: the Adadyi wr a x 
Decimangi be of a thing for which no.T the be 108d Commr4ne Price, 
it 15. not good; hay dio xile andfall Nr een pot Rep.” | 
by Prefer ton: as of Houles in London,( 7)That Trial ofz Adodyy: * Pac. 73 Jac 
Decimanas (as the Common Lawyers afhr belongs tothe * Lem-: " ax vines hed. 
poral, not\the Spiritual Courts, and for the graunds of Probibitions 0) Hed. ? 
in. ſuch caſe 7, If the Eccleſiaſtical Court allow-not,of,ady ſuch + Yid: The 
thing as a Mes Decimandi,, is is becauſe the Canquiltsdoihold griw# dipure* 
Tithes to be due Fure Divine, and. conſequently: nos_extigguilh- **! &#f the R. 
able in the whole , nor ,dinuniſhable. in, part; by ;any. Cuſtom -or -3 _ . 
Preſcription. in, oppoſition to the. Law of , God: The Temporal Judge dg 
Courts will admic them alſo to.be , 7ure. Divine ,, but. do allow'Trin. 7 Jac. 
it ſo only Secundum quid, viz... quoad.. ub entgtioniens. Clary. Co. lib, 3+ 


but not qu2ad Degimane ag, equa HA: 6 THY, pores. 
ard 


| fuk : £2 hes 
_ therofors doadmit of a Modus 2x10 he pant, where ther 


noni Ae des; which is PR nly 
Parliament *, ” So that if 


* St. 2 Edo6.. ds v7 IH Wamaa mes by:A& 
S lyaxdrabqa' of his'Mannot & 4 Pan's 
| Fe Tiches* ' andirriakes kes'an' Tn 
| + of -the Ordinary” os the Py 
woq): plarieve-von ther he) ſhalltbe charge of Tthes of his 
asf +. ihe ſpeci: off 42andz; if! afterwards: the faid L,ord of''s 
PRSITY. Or: his hgns be ſuct in the Ecetrſiufhical Coir: 'for Tithe 
| of. his Manner, ; he,-ar bis: ABgns ſhall hays « Prafifbiriol di; 
©" that Peed, 3, and therefores if the ord of the: Mats; ham any 
balgenhis Mannor- diſcharged of Tithes, and the PAYfGn"Hat 
ext of; mind; Lands ww ——_ of 'the Gift of the Erd,. 6 
wy the Parſbn-is ſeiſed ar t is day-in Feegiti reſet of whit) e 
n nor. any-of. his Predeceffors ever:hud reeeved4 ie 
riIf-zwhe Parſon now-ſueth»for Pithesvf as, 
wn ade the Mannor ſhall ſhew that Bþbcladinfariss 
Parſon and his Succeſſors time. our of "mind? hoe Holden” No 
Lands: ofthe Gife of 'one who was Lord" nd the ſanie'ls þ 
(a)6 Jac.C.B. Evidence to-prove the Surmize in the Prohibition («).” *And' in 4+ 
in the Caſe of - aber Caſt a Modus Decimands'ir was holden by rhe Court 
MR pet Flat at ah a 4odus/ tim kefert by dPAGE CASA the parry 
wit even yearsTopether; the Fare dbrh jor 
1 a. arty Nt the On Ie Gorn Ge z butthe ſame Mall Gntiib© when! the 
L '. ſame imade-again into Hay : Arid wheh, it is fOwell Wih Corn, 
Q&' Trin. 19, . the Parſop- ſhall have Fithe-in kind; and whey, the'fame i aj 
Jag-3G/t a the Viear — the ole, if he be endowed i K2 


ps Fn qr ner'< log was Ovary x Pſa Þ Phtuile 


"9 EE nn ©o-poy"fo" muck 3eES be 


Ne) o'vrnd 
\?; fy 


of*his' Tithes. It was the « 
te) Mich, x wegne, ween' him-and'\ the Parſon wilt i or iy 
ct B.. «} go him Fate x) payment of 'Tirhes: ro the. Vicar * thejcfore 
Wamerige it 


| granted a. Conſukation(c).: Alſs if TT 
Chili; Caſe: ta- pay. ® Modis Decimand; to.300 'Acres,.or to feverat 

Bulſtt.z par. rheye. be:2 failure of onefAcre, or-af one thing, itis'afallur 

250-2410; Whole.Preſeription(d}: 


68 I of ene Porigs! 'under 2007.” pes Ann. commonly called'the cole 
Avthiar- Robin. ,or'of the Qrder of C:/terrian; and. Pr emanſfraten(t 
fim.Caſe. that were: Difiblved and.came 'to.' the Crown by the > 


Se yrons RED 274 B,werg mot diſhharged of the payment of Tithts 'by the 
Os > aged 31 H-$+c'8, V4) by which Starts thoſe of ply om: 


05 166. and , upwards, commonly called" the Greater Abbje 
_ wind and whereby. it is Enoch; Th he Rove HA 


tentees,. 


Or — _ . ——_ 


T1 VOTRE 42+. 


= + — _ — * 


— — — 


matapiargcy Monaſteries;&c. or any 'Mafinors, Lands,&c. > 
longiog to them, fhould-enpoy: rhe fame the paytn 
of Tithesin us ons: memeratheſad Abbotr,ci(- who were af) Ser Fl. 
5 of Vithes either by! Bully Compoſitions, on, <ap-8. ; 
Order, ar; Unirp;of Poetſiont!i [And albeit” the Tndy of the' hy 
jars T irs: CE Tate pttheyoeglrrong faid' SE 
to 5g yen-they ooght ro enjÞy alMflick Pri- 
be Eon lagi for whicly they: ſlialf Vid. Sir Si: 
wo © int Cp re;) 'be'exenypred from: the 5 


Preſcription de'wow = wor Unſty 
Pr Bl on which Caſts the Parſbri 
DEED remurndrenrys rut —marybnn all rhoſs Mg* 
> Fora Le which were Diſfblved by che Statute Te 
Leffer: Monafteries tmder 200 / per" Atvn. + 
id) Difſdlvee' by rhe Srarure of 27 7.9." , 
{. being Diſcharged of rhe pedo Vow 
jo iſeul ving Dkdrens of he oma of Tk | 
at the tire of the Cauneit of Lateran, and only for ſich titne as 
the fime remained in their own poſſeffions, ant KA forſiach Lands 
as were 1n.their own Manurance ('g). Ir is faid' in Pye 4 Cafe c 2) 18 El; 
againſt Greenhcave, That Monks are not of Evangelical P | Dyer 349. 
2:5. capable of 'Tihevin p xepbot meer Lay-en, and cn p Co.2, os: 
they ern py Lab ind the Monks of _—% of Prem 'S 
enſes Were, ang ther conld' not' preferibe fo be 
Dag of Fithes (+ | — a) ſtr es 
a eee pe hey, were givew pro- nr feta Fo _ 
"we. 4 's Caſc. 
70s us. perſonal: 1999, neo-m0 & Oh ationane:Uindw. c.SPatut hed Poph.1 5 7. 
| Ky or which reaforrhey 2re-nor here omirre& our of this 
of Tittey. Mirtwerrer (ax Sir Edw.Cobr coneeives)were 


ks) 


not-anciensly; due .crherwiſe hate bp Catbm only” (5), unitif they), Co8-78+ . 
verF { by the Sjarate of 2 + FES;cap:6: wherebyits En i\laſt.49 14. Wo. 
That no mac dying pelieſſed of Goods wmder- vente 6244 1 989 19) 


, nbrany rbepaid born fuct places _.., 
whero they uſed fo.to be, and that —x Hom Mortuary ; nor" ple bA 
in aneplace, .and thar where the- party deceafed' hor his'moft® con» 
flany abode, aud vſaal dwelling and habicarion  efrer he fare foals 0 nets 
bwing, w%.:3.4 44. where the: Deceaſed 12d int MoveaMi&s (We _.. nc . 

Debes Bll p Ts the yolae of: G4 tg" 4 4 and vinder 3o 1. kf "ac ad 

Rh, {2g $ 4-if, he died poffefiedd of Moveables tor the value n_— 

. and under. 40. 41:48 to the-value of 407. or args. F t 
ng to ba gaid;.by” apy married Woman, Child, _—_ 


- 3 Ee s | o X - 
a8ft Vihes. = 
©  -—— —————_ 


» Wa yfairing-man, or Non-reſident in the place where 

he Hed, Which has pavien » That accuſtomed Aortwaries 
Stor ELL, -arve be paid as formerly, w more or leſs than is before 
 - mited (4). There were alſo | certain Mortuaries, which 
(1) Co.lnft. 2 Prelates anciently paid to the Kings of this Realm (7). 


2 par.q91. 2 Cal bn is not properly and originally faid to be due to 
A bets Padpng er Vicar but thoſe 
Vid.Spelm. og Is OWn aryh, .to whom. be miniſtreth Spiritual) 
Mirxany Cen- Ang hath right to the;Tirhes: (Londunes iehs!Glawon Stern 


jeffure upon | d, 

this grin fc BP, Wd i Enlepngccore ponent 
in dons. (bhietimes. through negligence, and __ 
de Sepultars,”: and.Oblations th Parghianer , was - fotind:tardy. and [fauky., 82 
Page 3G47 1% bu -5 TW, Ah ep woos, yooe Compal 1 v noG or ——_ 


: Cundum EAT a 
all mot ſtanding , we _— piendllendcy lo 
Ws "thar © forme places af this Kin bey/ar 
Incumbents , of other Pariſhes , that |perfornv no» 
duties ar all to the deceaſed party nor; living: nor-dying An 
the” Statute, of _ > 1 Z. 8. c. 6..doth-nothing i«tall comro}l +the 
uſe, but makes the Uſage of payment only..yo Sa wh uy 
c Ereo ALN (16 OB 
ah 7 Caſe of. « Prohidlion, boſe the Defend food Fins 
nliſtory Court ot CheFFer, before the or a _ 
—a_ge the ary, after the . death of every Prieſt within the-Archdeaconry 
Cheſter: Caſe. Cheſter, the beſt Horſe or Mare, his Saddle, Bridle, er qr rt) note 
Cro,par.z3., Gown, his beft Signet or Ring , his beſt Hat, -bis 
ments under. his, Gown, as. to the Biſhop, de -debita aaa 
fore ſupponitur, - and recites, the | Statute of -2.1\4£; 8. concttning' 
Mortuaries. The Plaintiff averred, that there was no ſuch Cuſtorn 
there, and that ſhe had paid a Mortuary to the Parſon of Band that* 
after a Prohibition the Defendant had proſecuted: his Suir-in'the* 
Eccleliaftical Court. The Queſtions were ,. (2) Whether there” 
was a, Cuſtom in that place, to give ſuch things for Mortuary? and 
this.co be a juſt cauſe to bave Prohibition ;: ortuaries being only 
Triable in the Eccleſiaſtical, Court. (2) Whether Conſultation 
ſhall be granted without anſwering the Prohibition. - The Court 
Was kvidedin Opinions, wherefore ordered the Defendant ſhould 


to hs 


Plead or Demur, and then the Court would give Judgment -upon 
the Return before them. 


N. 


DD — 


mains wager CE Rpt a TH nomannietnds : 
wiardlwy ogra of 1 1iobigor rot tho ann TILL 1 e199P POT 
- ” # mn # We T / bo, Pr, "4 
thro Br Gone HIDE TER $:.e +1 VOWG S146 14. ; In v4 U 
— aol 10 21070 1 WITIMTU! 6 D&q 99 DIO ' 

| 313 T6; + (4 \ 9H 
tidy ©, earth 013891902 olls 915w 97126 {%) Loma 
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(\ ; rilgsN p»ift! 16 ena ©2153 O! ag [17 5 
-# 03 9b 3d 03 big} yii&og70 bag (SgO! 10H 3 aru? | 
J.dg or Ridhng«Nag ; If a man keep a Nag or Horſt within the 
 N---Pariſh only: for! tus/Saddle to ride'on,no Tithes ſhall be paid 
— Barren Beaſt,not renewing,bu 


keptonly jor Labour;| und #6) Adjuged" in the Parſth of 7Þmble- Trim: 3 1a6. 
rherps8-Calog where the Cafs-was, That a man Leaſed out certain BRLonky” 


” 
Landy't ers Artemis Mb Le for his Parſon of  * 
own.Riding ;, and: after. the Leffor was faed in the iaſtical ten mrgu 
Cour for the Tithes of that Nog, and a Protibition was granted &xf 
by Moxntague,Crookjand Doderiape,for that it is a Barren Creature, 
anduſed only for Riding(and although it was argued atrhe Bar,that 
the Leſſee paid him Tiches for all the Herbage; yet the Court took 
noadvantdge of that.) But Howg hton ſeemed e contra ; for it ſeem'd 
to im, That no Barren Cattel ſhould be diſcharged of Tithes,other 
than ſuch: as are uſed for Husbandry. © But that Was not uſed for 
Hugbandxys Ergo,e. ' Atad.in-the Caſe of a Prohibition beriveeh 
Hampton and -#iild : It was Reſolved, That Tithes ſhall be paid Cr9-par.2- 
for Paſturage of: a' Gelding for! his Saddle,or if it be-fold ; bur nor 
for Horks-uſed only for Labour. 
In 2 Prohibition the Caſe 'was; M.the Defendant being Parfon of 
D.did Lipel-in the Eccleflaſtical Court for the Tithes of Sylva Cx- 

s, angbat che: Herbage for depaſturmg 'of * his Geldings: The 
Plaiatiffathereſhewedzthat they were his. Hackney Geldings, which 
he kept-for; his pleaſures and for himſelf and his Servants to ride 
upon, bringr his Saddle-Horſes; and this Plea being there refuſed, 
for thiscauſe he-prayeda Prohibition : The whole Courr was clear 
of, Opinign, 'F hat here waz good cauſe. for a Prohibirion',* for that 
thee Horſes are not 'Tirhablenorany Tithe-Herbage is to be paid 
for themgiotherwiſe ir-were; if they had been Car-Horfes , which 
be had-49-T ith his Ground,or for Cattel bought, 'xnd Fatred to fell 
again.forigain; for theſe he ought to be anſwerable to the Parſon 
fox the Herbage of them, burnot for the Herbage of his Geldings 
Xp kept.and-uſed only for his pleafure;: bur it was for working 

axles, for the Cart or Plough y-or for Far Cattel ,  bought'and 
Fatted to ſell again ; of ſuch 'Cattel allowance is ito be'made for 7;;o, 9 Jac. 
their Herbage, becauſe thar' a Profit doth come- in by them; but*B.R. Porh1i/! 
atherwiſe. it is of Saddle-Horles : . the whole Court agreed in this, verl. Mary. 
and jherefore in this.cafe, by the Rule of the Court, a Prohibitione Bulkr-par-t- 


was granted.. | = 
Nurſeries 


® ne eee... 


— 


_ - ——_ 


; ary . Likewiſe Ozks Top'd within'the age of 16' 
after the Lop left to grow beyond 20 years,no ſhall be paid, 


Nurſeries of young Trees and Plants pay Tithes T a man be 
ſciſed of Land within a Pariſh , *"whictruſedto pay Tithes; and a 
Nurſery be ww thereof for- Frees"«and Plants of divers 
kinds of Fruit, } Atd of Aſh,&c. and 
acer. feb drown of them to-Gthmgerd oureP the Perth tobe tranſ- 
planted, he ſhall pay-Tithes of that Nurſery to the Parſon; for 


a nn ren Tory ſo long us 


-oreagd all-the Lands in the Pariſh, ny 
_ Hill. 14. Ger. B. R. Gibbs & Wiburne 
ypon « Demurer, und # Conſultation grand acor 
Mich.14, Car Rut-Ty Oro. par. 3- 


©, 3 gvtaitt\ 
8 
s Y 


C4 > "x* 


you growthaine are beokme dpandionn 
_ han. fit for Timber, ſhall payno Tube, beeniiſe 
they were once priviledged, And if Oaks beyond 2.0 yearsgrowth 
have been uſed to be Topt and Lopt within every 2.0 years, yet no 
Tithes ſhall be paid of theſe Tops and Branches within 2.0 years 
growth, the ſtock is diſcharged of Tithes. Trim. hr 
B.R. Ram & Patteſon. Mich.3 Fac. B. Brook & Rogers & Co 
Sampſon & Worthington, 48. B. Adjudg.' It wws'alfo 
Wray and Cenche's Caſe , 'That Oaks under 
apt for Timber in time ro come zſhall'no pay 


for it is now imber. Afich.10 as'B. per Coke And Oaks 
ha 1 > ok z but converted to Fire-wood, ſhall 
aot pay Tithes. More,Caſe 716. 
Oblations,Obvention:, and Offerings, ſeem to be but one and the 
ge pr a ſenſe ſomething of the nature of Tithes, 
to God and his Church of things real or perfonal. 
Gagere cots mens {t perſonal Tithes, and as ſuch come 
by labour and induſtry, paid by Servants and others once 4 yep 
the Parſon or Vicar , —_ the Cuſtom of the place; or 
areto be paid in the place where the party*dwells at fuch foitr 
$, 2s before the Stuute of 2+ 23 Ed. 6. 13. vidie 
Reed laſt had 64 uſed for the 
ment thercof,and in default thereot.Cro. 3. Abridg.Caſe 31 5 9.In — 


IEEE — —_Y 


b_ Ima at Wat antes 


Jon Offerings Groat-a"Houſe, They are by the Law 

Ge TOY ya hb] Tr iy 
be- 

made: 


of W pt a as. ner 
6. 23 grer pres by the Laws and Cuſtoms of this Realm before 
the taking of the faid Barut, ver Recoverable only i in the Ec- 
deſiaftical' Cour. 


Orchard, tlie ſor whirecl i ſowed with any Grain, the Parſon 
ear Os Tithe Gaol as well as of the Fruit'ef the Trees, - 

Ns kinds and of diftiut -natures.. Coke 

| atpr\ powgyn > 19 1412 £06k $7207 Yeh 

on 4, S 5 roÞ niffire þ 11.44 $5 1" ro) var! 


p _ 
"2s * a * 1d &# > #31+ a x 6.4 -P: ©, % i 5 af 
4 , 4 4 j 
a 4 <& Y, __ = ' 64 SHCELS 4 wo 4. & C : 


T f oxmered-imeo Tillage; hall pey Tian kind, fora 
s buta Liberty ; « diſcharge therefore'of the Tiches'of 


like; rs apr Tithes Noy. — 
LA pre op ” "Modus ſhall remain. The Caſe the 

ſame, if the Park be | rare by 9 having all the Palesfallen down 

which: in Law is a dif parking .of the Park. Sed 2. (b)..:For to (4) via. aſe. 
pay.a:Buck or a Doe, or the der of a Deer, when one iskilled; 25 Jac. C.B. 
pron good Mods Decimand: tor the Tithe of a Park. A Vis Pole & Rey- 
ax having. rwo orgy. oat {tr and the Shoulder of every thifd ** Calc. 
Deer kil}ed ina Pork, tho Par diſparked, the Vicar lued for 

'Tithes in kind. The Court was dividedin Opinion : Nicholas and 

Hebayt Jultice, that notwithſtanding the diſparking the Modus did 

Temain : Winch and Warburton. Juſtices, that by the diſparking 

"the Preſcription as to the Modus Decimands was determined, and 


— 


thar'the Tidkes ſhould 'be paid- it kind. Queere,. (2). Where a Pork ©) £227 20d 


s; Gifparked, Wthe Park paid ten ſhillings, or'any.other Sum for all &,-. * 
Uuu , Tithes _ 


eh be :;n of. w a Y 4% b: ( 20" by K;4 
* Paſch. 13 - Park is the Park he oak | 
Jac. B:R. Mp goats Deer Llled he Þ »e.paid for 
_—y nll after Piſparked, hers the | Sd bile I's. 
(d) More, zen dhillings..qoly 1 Upohyp $ 
Ce) Hil Hf Jyc 7 things. aq owo.hijlags 6 or a as a er.ot. 
3) 
—_ 43- "Takerae ao be paid for aParks. yet Deer a6 $i ng; 
Noy. 108. St. 
rely Diſparked, the Defendant pleadin bw 9 
., whether aut of this Park or not was a /\ WL A 


ke." Denon bet pan th 
Caſe. 1186, & Pay a-Buck or a. Dot tor all .Lirh! 
C. B. 
car of Olney © "ulgonghe Park, ,9n d all the Decr,gli 
K 
(g) Roll. 1. are got Tithable, /ſaving where the, Cuſtom toekes " 
2 Ed, 6-C. 1% 
c 
\Tbat, if it -was paid out of hy Parks and dp'Y "7 


- ©  and;ir' be Nilparked, herg. is. ſha 
TT 
Caſe. 12779 Pra ayed, and granted, © If a,. 
Cale. ©  ., Preſcription holds _ for rhe two {hil - 
635- © + 67. Thyrsbig's Caſe, where Suit was for, Tirhe- TREIOWIOg, 1 
in ljey, of all, Tithes, and proof that A ud Year 
METS 
this. was better 1d the ſtom, than if parti f, ky 


pay'z Deer out © Park; for now s the Park be. dt pd 
this prynigneet the Deer.cmay be. p ; 


hropingof by he, Colm 
ying of that, the; Cuſtora;).is | 
+; Gate by the Judgen, that altboughs the Degr: 0 $6 
* .the (moſt; part, paid ous NS 25 120 ined at} 1 ro 
3: Guſto it 'ir. may be, paid out;oh, any: Park and {he Cu 
. Were to Pay a Shoulder, of Vemuloy generallys EY; of 
has tas a4a8y Park (Þ). 4 
vi Ae. L ES made Tame, do pay not a Prediat. bue. "Y Perfopal 
. FIDIET CA Cc. 
Clayr. Rep. 91, | Paſture yields. a. Predial Tithe, which is cnerally 'paig. by s 
Qwner: thereof, ..und fo. is: the Cuſtom ; yet Poſture | 
with Cattel that yield profit to-the Chinds have their - ithe nc 
fied in the Fruit of the Beaſts. And if they belong to a. Str; tran 


whois not of the Pariſh, it, TASTING ey he is. and; 
+for.thetenth; Peny; but if. Ef a ks p64 eto 
oa pores for the, Eftign- 


. ,lngr treely receiycthity 
4ivng{it -the ſaid. Grounds be.; {4 with Beaſts yield; reale z, 0- 
tarp no; profit at;all 40 Hy Church, Y .oply, wich Hoes 


xens 


Yi 


+} birten Be Beaſts” Ald as ing the Poſture of the 
-the "Tithe is Ve" a Pe -- T 
J it [ r.1 ar. 
| SUITE ated eps oo 
þ Ts I DIP or. 3s , \ ; is ſach ſr ada 
i iding, 'nor the'Pa- Poph.1 4.3. 
f Pariſh ; biz (#) 1bid, 
Hotfe are 5 that cop Aon may be fold, in 
a ; Ke pa e PaFtare thereof (7). Bur-if © Hi.ts Jac 
nun OE Sing Nags for the 8 idle B.R. Hid:'s 
© Caſe, & 
A +4 tr thy 170, 


Xs couchi Tits in the Paftare of Gutter by 
ry .as hath formerly mentioned ; the Caſe was, 4 
Fink B. * Libelted | in the Eccleliaſtical Court againſtC. an Inn- 
er,wbecauſe/rhat the faid C.took all the benefir of his Paſture, 
utting, Gueſt-Herſes into the fame: Whereupon-C:prayed a 
Prohibition, hut it was devied by the Court; for that it is Titha- 
le ba hin be EX GAs he if C. had taken z'Crop' of 
| rf rt and afterwards had put in his Gueſt- 
Hein par emp Aber perl that Ground where ſuch Hay was 
| been_Tithable,, becauſe the Parſon 
Me Of before. . Trin.. 16 Car. B. R:Richardſon 
ind CoppelPs 7 Poph.'x Alſo if a man let out his Paſture, 
"reſpr it the Paſtur of 5 ih for himſelf eo ride about his Hul- 
In d for the Paſtmreof this Hotle; 
7 eo hep nt rivet) in his Paſture to ſell them, 
Tithe ſhall for the Paſture of ſuch Horſes. Tris. 
the Fi LE  WUFICAk Poph,12:6- Vid. Trin. g Fac. 


| A Pk agd Mays Caſe Bulttr. par. 1.17 1. Vid. Agiſtment. 


l. hel gathered green to eat in the Pariſhioners Family,no Tithe | 
ſhall be paid therpof, and that per legems terre : Bur otherwiſe it 
cale"rhey be gathered, to. fell, or to. feed Swine therewith, 


eo Rats paid. thereof. Paſnas Fac B. R. per 


<p 7 : of the Rot, arc not Tithable with 
£5 reſcriprion for'it: The Caſe was, A-Libelled in the Ec- 
A bel Courr for the” Tithes of Pelts and. Fells of Sheep,which 
+ edof . the Rot; a Prohibition was pray'd, and granted to 
| 7 Peale inthe - Edclefialtical Cow, becauſe ſuch Pelts are 


uUuuz not 


—_ 


- ED as OO OE TO 
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Ws, 


a 44k a MCLE” ET 


" bfiLatkes. 
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nos itablo, ule ther be Special Culloe 


for it. Trim. (3 
AR. Aforow Fes? ni 
This F 


oo - 5h 
Bhoſgnes that are TR 
SS | ala Wo 


Bans, Micha. Car, B.R. It 'was furmiled,, thas no: 
of them in a-great Circyit called the Chiltern ny NAY 
wiz. of. Bucks, and lo preſeride-# nw Deoimangy; bac bac [the Court 


j graamed the Prohibition, forthat they. are Ferye WAIT. cs ror i 


Pipeonvrare Tithable, Mores Abr. L270, But iſ.a man hoof 
Family, and hath Pigeon-holes about his Houſe, .and;he eg re fame 
'Pigrons; and ke kill\and ſpend in his Houſd; the 
that are-bred there, be ſhall not "pay any of Ties rate 
Caſe between Vincent and Tat, J13Ca, -B.:,& Pr 
granted, and upon the Parſons plea, thatthe, 
@ « Contr ED - Cie lens Font mas 
Reſolved:m Fonrrand Geftrell's 15 JJ arr BR 
For the Court there ſaid, that Tithes ought. 20. be gud des o 
and: for Conies, per Juſtice, to! Cen Come 
tw the Caſe of: a-Prohibition Yor: revs ag - hy Pigedne, fb 
fendant in the-Ecclaliaſtical Court! gol rk” Frm 
the os Trap ponnays hs prot Ms 
ſaad;ir w bea great 1nc0nvenjenty = :kying; ewa, Wimefles fo 
prove payment of eyery-ſovt of Ty wherefore' «: Prob/bition 
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Fithee,: i Regiſt5' 1 FUNIBg 2.9 Bro\Dijerec'x's 55GHr I 


Plants 


planted, Kibeltrd.an APOrY. 3h "A: 
"Fils bf: thin had) —_— x Frohibigor adeg. 
a ye "therwon gens! 3nd # Pe ire 
& theteyp Demurrer.;: and i526 
the Defendant) Be the Plaimiff ; 


and 1af.1 4. 2 par. 
_ 
19Þ<olong|,an+ 
| DOE 


os ie ona ban or TE. 
alto that THl aif{ragnt of {© 
2 j Conn meiante © has 9s 


beer «mpt. the: Kew" or >Aoues knfcte-Linhed by pane 
I z 


2 


SETEEECAL 


mak | 
DI: 


ns Sn Fabre men: not good, narmwill 
TING bs np can be to-have been paid w; 

fot Ws. ' ryot. Man A en res pa 

171,167. oi 6d "1 

Bro.Preſcrip. 3: g VaY's which ay amounpite Ae vg 

92.Co.244. MF Eithe. oat Lapinan-e (cribety 


_ Jlavey 


{#) Co.2. par. me TK 


Biſh.of Win- < 


| ne Jo. Woes ef idatle Bo | 
Gleb#1h aticrher,) fa 

frog en rhe 
r;! La 

Ck ou). 'In Noſb and Molin's 


gatraagh, Sarge iy 
Caſe it was agreed by. the Caury, 


693. tual matt inay') in'Non Dectmange. ' Crp.qar4 1. 
| Jrny be arry other \ Preſcription ide modo Derimandsgthar 
& in-licu of Titles in ſci vn 


jg 4 Ss; CA Is ath oem ern 
5 4 {Tow «gm nm Oy 
e) Co, \Z 4 to-/pay 4 er: 
(908 S144 "The whatever,or for all bis Tice Hay, or -all his Fuhe- Ca 
in Gch/a Farm or in fucks Clofs,r for ll his Fruir in ſach an Or- 


-chatd, is/good;- But a Preſcriptiomof- paying-no Tithe-Carn ,/ be- 

'eauſe be pays Tithe-Hay;-or of payin ping Jo Tiche: of his Cartdo-he- 

fo vg — Thhe-Comm, no good. refeription (# "): autre) 
R. Smlti7s.. 


place,"becauſbe 4Qr 
' noi toe oy ed he-pays:T an ool, wel e, contra, 
( 'nor paying Tithe for other: Cazeel, becauſe he pays 22 4for 
(7 Jack © P. A 2Cow 3;:theſe and the like--ate no good Preſcriptions g). Yeta 
n Rrwons,Preferyption 10 pay'a-lefi pate thans Tencthmay begs ad be 
ing.,' Alſo'a Preſcription to-pay a peny called Hearth-pery, _ 
4694 10N 


: IF (;) Mage. ' 
' Caſe nw? 


Pee Morimiew ion; (BY: rhe + 8 
EE mony NE OA 5 he 


or. in kind rave beep pd d for A Caſe. gag 
og to have Typ of Houles _(t) Cd. up 
we pe ) Regola areto 


Gas Ko 
pers he 


Fong Shaulder "for a 
5 Parke be Fl Trend Wo. verl. Hp P 7b 
no jp Verſo 4JOr if the Ralf Wa 
y-for hit the” Tires (# Ibid. 


4 Day PR 1 
. / Koons us Detjmand ” (1) P. 13Jacs 
FA al; Cl B.R. C. Ma/: 


Tor” |*Aercs pron Yogi AY ee nk chal & Price. 
por things, elme2,47 in che Tettiporal Courts & Rot Rep: 


O ANIN e TR Th ego two feverat Pa where + Ta vouch 

one*bf ther ied 7 {hop Variſh ,of the find 

Fol thax lis Pr fr, Parſens of Tach 4 Church, '* ©277-nq ogg 
D. had 4 ul Mk Tk pg lack! nds within the Patiſh Sharp verl. 


fs and leaded eo ; in the Spiritual” Court” TheCoufr was Sharp. 
'of Opinion; that in this 'Cuſe a Prohibjrith did te for he- calins + + 

vily a* portion of -Tthes;-and#'that by Preſeriprion, and/not rhcer- (*) Vid. 35 Fi. 

by euros or by reaſon” of the Parlonage, bur by a'Collareral 5 Bro. Preſer- 

. cauſe, [eh Preſcription; which.iv's Temporal cauſe and thing. '&) 20g? © 
Andin «norher C it hixth 4 yt koh W Preſerigren =_ = 


1013 


»% Thi "Br 
Abs to Layp 


beſt 
OR 
167. ; 


"* St.2 Ed. 6. 

. 13; 4 
(by Seld. Hiſt. - 
Decim. 499. - It þ 
you J Sratled, 


Te i = 'Parinets, "(4 
i of ON 


Un x os TH lee hy ESE 


iro 5 SE, 
.1 15 lenge | J . ” 
ov W Cor 
ws = 


L.. rk hy ZE F there was 2.060 Acres of 
nds. AE he Pl ' and go Acres of Meadow, 'and 
Lap A Pariſhioners paid Tithes,for Hay atid Grain, growing upon 


= Meadow and Arable Land, .and had paid a certain Rate for 


- every Cow, and becaulc they had not ſifficietr Graſs to keep or 


DD —C_— 


2 of Tithes. 


435 


Cattel in Winter, they uſed to gather this Hay; called Fenny- 
Fodder, for the ſubſtance of their Beaſts for the better increaſe of 
their Husbatdry ; and:for this cauſe had been always-freed from 
the payment of the Tiches thereof,- It was Refolved,that the Sur- 
- miſe wai'fiot ſufficient for. a Prohibition ; for; one may-nor Pre- 
ſcribe # #0 Decimends, ahd their alledging, that they beſtowed it 
on their Catte), is not a cauſe of Diſcharge : -A Conſultation wss 
awarded. Webb. and Sir Hen.Warners Cale, Cre. par. 1. Alſo in 
Munday and Levice's Caſe in a Prohibition, it was Adjudged, that 
it was not a good Preſcription , that. Inhabitants have uſed to pay 
Calves and Lambs,and a peny forev: ry Milch-Cow,in ſatisfaction 
' of all Tirches of Lambs, Calves, Milch-kine, and all Barren and 
other Beaſts, and Agiſtments. More's Rep. And where a Parſon 
ſued for Tirhes of Fodder, andthe Parithioners preſcribed 5 »orr 
Detimando, becauſe the Fodder was for their Cattel which manu- 
red their Land: It was held no good Preſcription; but it was A- 
reed, Tithes ſhould not be paid for their. Agiſtments , nor for 
&ffge-wood to encloſe the Corn, nor for Fuel:Meresbid.Caſe $92. 
In the Caſe berween Pigore and Hearne, the: Lord of the Mannor 
'of B.'in the Pariſh of D. did Preſcribe, That he and his Anceſtors 
and all choſe whoſe Eſtates,&c. had uſed from time ro time, where- 
"of;&c: to pay to the Parſon of D. the now Plaintiff, and his Prede- 
ceffors' 6 1. per An. for all manner of Tithes growing within the 
Aald Pariſh; arid that by reaſon/chereof,, he and all thoſe whoſe E- 
flts,&c.Tords'of the faid Mannor , had uſed time whereof, &c. 
.' to hive”Decimam Garbam & decimum Cumulum Garbarum of all 
is Tehemenes within the ſaid: Mannor. Tr was in this Caſe Re- 
\folve&;"(1,) That it was-a good Prefcription, and that a 2ſodus 
- Dicimapdi forthe Lord by himſelf ,r and 'all-the Tenants of his 
Maritivey "for-barrinig: the-Parfor) to demand” Tithes in kind, is a 
_ Lhd Proſcriptos, becntife ir might have a lawful Commencement. 
2 It was Reſolved; that it was'a good Preſcriprion to have Deci- 
may girbam & decimum Cumulum gatbarum wel granorum,or the 
tenth-fhock; for he hath it as a Profit: Apprender,and not as Tiches. 
(3) Reſolytd in this. Cafe, Thar the Queens be Lady of the Man-. 
nor, thi tay preferibe to: have Tithes, :-for that ſhe is capable of 
them;ſhe eg mixta O& capax Spwitualis Furiſdittionis. 
More's Rep. And in ' Green 'and Handlyes Caſe it was Reſolved, 
(1) Thatir is a good Cuſtom to pay the Tithe- Wool at Lammas- 
-day,though it be due upon the Clipping. (2) That for the Paſtu- 
rage of young Barren Carttel preſerved for the Plough and Pail, no 
ihe ſhalt be paid- (3). Thar a Preſeription'to pay a peny called 
a Hearth-peny,in fatisfaction'of the Tithe of all combuſtible Wood, 
is 8 aood Preſcription More,Caſe 1213- . 
Xxx Pri> 
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(7) Lev. 23. 
22. | 


Priviledge is derived from the Supream Authority upon pe 
Confideration, 'and refers ſomtimes to Perſons, ſomtirnes ro 
and iis an; exemption from” Tirhes derived from fuck Supream An- 
thoriry. 'None areto pay Tithes for Lands Priviledged or lawfully 
diſcharped from the * payment thereof. Szar. 2 £4.6.c. 13. yet 
ſach Þrviledges as are meerly Perſonal, do not exempt Lands 
from the payment of Tithes, longer than they are in the hands or 
occupation -of Priviledged perſons. 


Uarvries of Stone are not Tiuhable. Adjudged AMich.19 Eliz.B 
R. &- Paſch. 34 Eliz. C. B. Liff & Wats Caſe. Cro. par. 1. 


& wlere's Rep: Nor do the Quarries of Slatey Cole, or the like pay 
any Tithe. More.Caſe 12.75. Nor Quarries of Lime, Gravel, Sand, 


.-or Clay, for theſe are-parcel'of thelnheritance. Regiſt. 55. F-N:B. 


53. Bro. Diſmes 18 Mich. 1 5 Car. B.R.Skinner*s Cafe. No Tithes 
hall be paidof Quarries, for they are parcel of the Freehold. Hill. 


11 Fac. B.R. per Curiam.'\! | 
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Akings of the Stubble of Cerh'or Grain are not Tichable, for 
A. they are to þe-left; forthe Poor and Orphans, and the Law 


will not-give talthe;Parſon, or:Vior Tithe! of 'that which is ap- 
.- pojnred for Altns[Mich:6:  ae.C:B: Smrb's:Cale thr Pafeh. 7 Fac. 
_ C:Be;Adjudg;) Cre, d. 6609] $0:that whereas Je is! ſaid; that the 


Rukings of the Stubble of Cornas-not Tirhablte, where the Corn it 
ſelf was Tithed,. dare. Caſe.433.11t may not be underſtood as if 
the Tiching the Corn itdelf were the reafon why the Rakings are 
not Tithable.,' but beeaufe theyiare by the Law 'of Aoſes:bf) dueto. 
the.. Poor, and :thereforg-not;' be [Fithed; 'uriderſtand this alſo of 


l LIEN  voluntatily:feattered,' for pf :fuch/only 'it is 


that no 'Tithes ſhall be. paid;.as not due by the Lewitical Law, and 
for that they are but the ſcatterings of the Grain whereof 'he 'had 


- paid Tithes before. Paſch. 7 Fac. B. per Curian. Hill. $. Car. BR. 


Saunders & Paramonr, per Cur.,Trin. 2 Fas. B. R. Paſch:14, Fac. . 
B.R. Puts and Hlareis, Prohibition granted; otherwile it'is, in caſe 
the 'Rakings-, were voluntarily and: fraudulently. fcartered. '-Hl. 
14 Jac. B. R. Peck and Harris per Cur. \Adjudged. Mich. 73 ook 
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R. per Popham. Paſch. 7 Fac.per Cur, Mich. 1 4. Fac. B.R. Foyſe & 
An Tos where there is 7 Probibition eg ſos of Pn 
the Suggeſtion ought to be,that they were Minus voluntarie ſparſe, 
otherwiſe it is not good; for it is not ſufficient to ſay, that they 
were Lapſe & diſt 


ate in Collefione. And it was Reſolved in nia. Caſ. 


Fobnſon and Awbrey's Caſe, that Tithes are not to be paid for peck ad Her. 
After-paſture of Land, nor -for Rakings of Corn. Alſo in Greew ris. Cro p. 1. 


and Han's Caſe, a Prohibition was tor ſuing for the Tithes of 
Rakings of Barley, a Preſcription to make the Barley into Cocks 
being alledged, and to pay the tenth Cock in fatisfaftion of all 
Tithes of Barley, and Adjudged x good Preſcription. Notwith- 
ſtanding in the Caſe between Bird and Adams, in a Prohibition to 
ſtay a Suit in the Eccleſiaſtical Court for Tithes of the Rakings of 
Lands after the Crop of Corn was taken away : It was held, that 
the Prohibition would not lie, but that Tithes ſhould be paid of 
Rakings. More's Rep. But wid. 42 Eliz. B.R. in Green and Hale's 
Caſe, it was Adjudged, that by the Cuſtom of the Realm Tithes 
ſhould not be paid of Rakizgs. Alſo in Green and — Caſe 
it was Reſolved, that Titles ſhould not be paid of the Rakings of 
Corn, unleſs it be a Covinous Raking to deceive the Parſon. More. 
Caſe1213. n ” 

Rate-Tithe is that which is paid according to the Cuſtom of the 
place, for the Feeding of Sheep and all other Cattel (except La- 
bouring Oxen andyoung breed'of Cattel) for the Paſture and In- 
creaſe thereof, whether they feed on the Common or elſe> 
where. ot 

Roots of Coppice-woods grubbed ſhall nor Tithe, un- 
leſs it be by Ciltom, as hath been Adjudged in Shimmer Caſe, 
Mich. 15 Car. B. R. & Marſh. 58. In which Caſe it was alſo Re- 


ſolved, that if a man cut a Coppice-wood, and thereof pays the (z) Fury Caf. 


Tithes, and after before any new Sprouts. grow, he prubs up the 


Roots and Stubs uf8 the Wood, he ſhall not pay Tithes thereof, for p,- cr, 


they are parcel of the Free-hold (g). 


() Mich. 31 


Eliz. R.R. 


Beding field & 
Feaks Caſc. 


Goldesb. 


149,150. & 


More Rep. 


Caſe 1209- 
(b) Paſch.17 


Car.C.B. 
Weeden & 


Harding's C. 
Vid. Mich.z 


CarB. R. 
Poph-Rep. 


1 97.ACC. 
Marſh.79. 


oY pays a Predial Tithe, and is inter Minutas Decimar, as 
| appears by Bedingfield and Feaks Caſe. Peſch. 38 Eliz. B. R. 
Where the Farmer of a Parfonage ſued in the Eccleſiaſtical Courr 
for Tithes of Saffron againit the Vicar: the Vicar pleaded that he 
and his Predeceflors, ttme-. out» of mind had had the Tithe of all 
Saffron growing within the Pariſh. The Plaintiff pleaded, that the 
Land where the Saffron was growing this year , had been for 40 
years before ſowed-with Corn; and becaule they in the Eccleha- 
Rical Court would not allow the Plea , a Prohibition was prayed, 
becauſe the Right of the Tithe did come ia debate. It was Adjudg- 
ed,that a Conlultationſhall be awarded. Yer Mich.1o Fac. B.R. 
per Curiam, they are ſaid to be Great Tirhes. Vid. Bedingfield & 
Feaks Cale. Cro. part, Whence it be obſerved, that by the 
Eccleſiaſtical Law,the Vicar ſhall have Tithe of Saffron of Land 
newly ſowed with SaffFon,albeit the Parſon before had Tithe of the 
ſame Land being fowed with Corn (#s). 
Salk : By Cuſtom Tithe ſhall be paid of White-Salt. Trin. 16 
vs qo Tones & Gower, Admit.. But Prohibition granted on 
a Moarns., 42.4 12 \& 14 1053; 0 
Sheep: If they continueinthe Pariſh all the year,the Tithe.there- 
of :in-kind'may be claime41by Cuſtom; but #f-they be ſold before 
Shearing-time,and.a Haltpeny be then claimed to be paid for every 
Sheep lo fold,;it-is-held a very unreaſonable Cuſtom (6b). - If Sheep 
fray out of one Pariſh into another } and there yean, no; Tithe is 


, payable for-this tq-the Parſon-of that place; 'bur if they,:go-there 
- tor thirty days/'or mare: for: this  Rare-Titbb is: payable to; that 
place; for, for my removed ;from-one:Pariſh. co another, cach 


Parſon muſt have Tithe pro rata : But under-thirty days no Rate- 
Tithe is to-be- paid. Likewiſe Sheep feeding all the year in one 
Pariſh, and Couching in another, the Tithe ſhall be equally divided 
berwixt the Parſons. So likewiſe if Sheep go awhile in- one, and 
another while inanother Pariſh, a Rate-Tithe is payable, as afore- 
ſaid, to. both.. Bur if Sheep are brought only. by night to dung the 
Eand,no Tithe there is-to be paid, unlefs they Feed there half their 
time. And if Sheep be brought from one place to be ſhorn in ano- 
ther,where they were nor before , the Tithe is payable where the 
ſhearing is,unleſs it be paid to the Parſon of the place from whence 
they came. 7rin,3 Car:B.Kima Prohibition mrer Aſbton and _ 
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And where ſeveral mens — in one Flock under one Shep- 
heard, they ſhall be ſeverally 'Tithed by their reſpe&ive Owners. 
Lindw. c. Quoniam propter.verb. Lane. A Prohibition was prayed, 
becauſe the Parſon Libelled in the Spiritual Court for the tenth 
partof a Bargain of Sheep, which had depaftured inthe Parifh from 
Michaelmaſs to Lady-day: the party Surmiſed, that he would pay 


the tenth part of the Wool of them, according to the Cuſtom of . 


the Pariſh : The Court would not grant a Prohibition, for thar, 
by this way, the Parſon might be defrauded of all, ,and the Sheep 
being now gone to another Pariſh,he cannot have any Wool at this 


time, becauſe it was not the time of Shearing (c). *(c) Mich. 
Sp.liation or the Action thereof, may be commenced in the * Car- Þ. R- 


Profits belonging to the Church of another Pariſh, if the Tithes 
and Profirs belonging to the Church of that other Pariſh, do nor 
amount to the Fourth part of the value of.the Church, in- which 
caſe the one Parſon ſhall have a Spoliation againſt rhe other in the 
Eccleſiaſtical Court, although they claim by ſever Patrons ; and 
if they claim both by one Patron, there the one ſhall have a Spolia- 
tion againſt the other, although the Profits do amount to above a 
Fourth part, as to a 'T hird part,or to the Moicty of the Church, 
becauſe the Patronage doth not come in debate. But if the Pro- 
fits do amount to above the Fourth part of the Church, and they 
claim.by ſeveral Patrons, that it:one Parſon ſueth a Spoliation in 
the Ecclefiaſtical Court againſt the other, the party grieved ſhall 
have an Indicavit, which is in. the nature of a Prohibirion, unto the 
Eccleſ:aſtical Court, becauſe the Right of the Patron doth come in- 
to- deba'e : But where the Right of Tithes doth only come into 
Debate, and not the Pacronage, there the Juriſdiftion doth belong 
unto the. Eccleſiaſtical Court. Co. Sele Caſes, in the Caſe de Mods 
Decimandi 38,4 4y,4.0,46.38 H.6.20. by Forteſcue, 26 F&8. 3. acc. 
Andif there be a Contention De jure Decimarum, Originem | wn 
de jure Patronatus, tunc ſpettat ad Legem Cruilem, but the Opinion 
of all the Juſtices. Mich. 29 ELB.R. in Buſhie the Vicar of Paucas 
Caſe. Godbolt. 53. 

Sylva C edua doth pay a Real and Predial Tithe; by Syi{wva Cz- 
dua is to be underſtood, all ſuch Trees of what kind ſoever, as may 
be cut, and being, cr do grow again from. the Stock or Root. Lind. 
c.Quanquam ex Solventibus, Iib. 5. Orall fuch Wood as may be 
cut, and (after Lopping, 'Topping, or cutting from the Boughs, 


7 - 


Eccleſiaſtical Court, where one P@ſon rakes away the Tithes or >: '97- 


Branches, Stock, or Root) do grow again ;. by which'are excepted 50 Ed. 3. 10. 


Great Trees-and. Timber Trees;So that of Sy/ve Ceduaand Under- b.6. Belknap. 


woods Tithes are payable; but not of the Great Trees,or df twenty 
years growth, and that by the Statute of 45, Ed.3.cap.3. Whereby 
| & 
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Vid. Co. 2. par. a Prohibition will lie, in caſe, &c. which Starute exempteth Wood 


Inſt, 643, 6 4 4+ 
Selden; Hiſt, 


Decim- 236. 
Rol. 1. 639, 
638, 639. 


(d) Co. 2. par. 
Inſt. 643. 

(e) Plow. - 470. 
2: b., 


C f) Co. ubi 
ſupra. 

{ g) More. 762. 
Plow. 470. b. 
Rol. 1. 640. 


q- 1: 3, 4+ 


of twenty years growth and upwards from the payment of Tithes, 
as Preſcription doth ſuch Wood as hath not been Felled in the Me. 
mory of man; yet Wood of the age aforeſaid, not in uſe nor apt 
for Timber, is (under permiſſion of the faid Statute) Tithable Bo- 
dy and Bough, Felled pr Lopped: And fuch Woods asare not Sylva 


Cedua nor Tithable, go under the notion of Groſs Woods, or 


Great Wood, wiz. ſuch as are uſually employed for the Building 
of Houſes, Mills, &c. as hath been Reſolved, (4d) of which fort are 
Oak, Aſh, Elm, Beech, Horn-beam, and Afp: (e) Yet if theſe be cut 
under 2. 1 years growth,they areaccounted Sylva Cedua,and ought 
to pay Tithes. But the Loppings of great Oaks, Aſhes, &c. though 
the Lops be under twenty ye@s growth, ſhall not pay Tithes, be- 
ing Priviledged by the Bodies ; q f ) nor arethe Shoots and Under. 
wood growing from the Roots and Stocks of ſuch Timber-Trees 
Tithable, or from the Roots andStocks of Trees above the growth 
of 20 years, which have been felled. (g) id. Trees, Wood, Under- 
woods, and Timber. 


T. 


Ares, or Green Tares, cut before they are Ripe, or mowed 
when they are green, for the Feeding of Catrel, when Suit 

hath been commenced in the Eccleſiaſtical ,Court for Tithes thereof 
a Prohibition hath been granted upon a Suggeſtion grounded upon 
ſpecial Cuſtom ; that no Tithes ought to be paid for the ſame. 
Fetches, Tares, and other courſe Grain, eaten only by the Carttel 
which do the Husbandry-work in the place, pay no Tithe, except 
there be a ſpecial Cuſtom for it. Lene 16. Notwithſtanding, whe- 


* ther they are Tithable or not, if cut for Horſes is a Queſtion ; 


(3) Mich. 7. 
Car. B. R. 
Mead vet, 
Thurman. 
Jone: Rep. ! 


for where upon a Libel in the Eccleſiaſtical Court for 'Tithes of 
Green Tares cut for feeding of Labouring Horſes, it wasmoved for 
a Prohibition, it was not granted upon ſuch a general Suggeſtion,it 
-being no ground for it: Otherwiſe upon the Cuſtom of the Pariſh, . 
that no Tithe had been paid in ſuch caſe. (a) It was Mead and 
Thurman's Caſe, which is elſewhere Reported, that a Prohibition 
was prayed upon a Suggeſtion of this Cuſtom that for Tares cut 
or mowen before they are ripe, and given toPlough-Catrel, Tithes 
ought not be paid : And another Cuſtom for Headlands ſown 
with Corn, uſed to be fed with Plough-Cattel, or mowed or cut 
for that purpoſe, that the Owners ſhould be diſcharged of Tithes.[t 


« was holden by the Court, that this Suggeſtion grounded upon a 


Special 


Special Cuſtom was good: and the parties being furd for the Tithes 
[4 


premiſſes in the S.court, the court granted x Prohibition (). 6) Hill.1oCar. 

Timber-Trees, that 'have 'been uſually 'Top'd and Lag ſuch 5-R- Mead and 
Toppings and Loppings are not Tithable ; for the Law that doth - 
priviledge the Body of the Tree, doth priviledge alſo the Bran- © i 305 
ches thereof. The Law is the ſame, if the Tree becomes Rot- 
ten, Dry, and Barren. (c) Timber-Trees in all Countries, as Oak, (c) Co. 11. pa. 
Aſh, and Elm, after twenty years growth, are not (as aforeſaid) in Bewle's C. 
Tithable. Alſo Beech, Horn - Beam, 'Maple, Aſp, and Haſel, may Co. = pa. 48. 
in fome Counties, where there is ſcarcity of other 7imber and an + IT; 
Ulage accordingly, be computed as Timber-Trees, and-not Tithe- 
able. Bart any  Timber-Wood, if it be cut within 20 years after 
the firſt planting thereof, is Tithable. (4) But on the other hand 
Timber-Trees once dilcharged of Tithes are for ever difcharged A 
and quit of Tithes, though rotten 8& dead. Whether a Parſon may TT 
Preſcribe to have Tithes of great Trees, contrary to the Common 
Law and the Statute of Sy/vs Cedua, Quere, g H. 6. 56. It is 
ſaid by Belknap , (e) that of great Trees, or of Timber-Trees, 
Tithe was never demanded, and that by the Statute of 43 Ed. 3. 
But 1d. Coke 1 _ in Liford's Caſe, the words in that Statute, 
and in the Book of 50 E. 3. viz. Great Trees muſt be intended, 

' Oaks, Aſh,,and Elms, of all which as well before the faid 

"as linte, if they were of twenty years growth, it ſeems bythe 
mon Law Tirhes were not to be paid, becauſe of their own nature 
riey were only accounted Timber-Trees, and-fit for Building, But 
of Sallows,, Willows, Maples, and the like, although they be above 
twehty 'years growth, yet Tithes thereof 'thall be paid. (f) Of (7) Plow. 

'vother- Trees of the age of twenty years growth or up-wards,which C2" 450; and 
are Timber-Trees, T ithes ſhall nor be-paid; but of Syivs Cetus & 169, 

rUnder-woods, Tiches {hall- be paid,\bur not of great 'Trees-by Sta- (g) St. 45+ £4. 

«ture, (.g )-n a Probibitionthe-Queſtion was, whether Trees which 3 cap. 3: 

' were above theage of 20 years growth become rotten, and' be cut *? H. 4 39- 
dow for Fewel, ſhall pay Tithe or not. It was the Opinion of the 7," —— chef 
Courtythat'they ſhall nor pay Tithes,for that Tirhes aze payable for © 8 2... — 

all increafey apd not: fot a decreaſe; and being priviledged in regard Pareſen's C. 
of their high nature,this Priviledge ſhajl nor be loſt in regardof its Goldesb. 1 45. 

decreaſe. *(þ) So if Timber-Trees become Arida, Sicca, &c. yet be- © Co 11. par. 

cauſe ſomtimes it was an . Inheritance , which was dilcharged of 117 ut g ja. 

- Tithes, akhough-it now become Dotard, Titheſhall not be peidof <6. by. vew- 

the ſame; : for the quality remaineth, though the eſtate of the Tree mans Caſe. 

--beakered. (5) If a Tree under the growth of 20-years be Fop?d, Godb- 175. ac. 

13nd the Body [thereof fuffered. to..grow till it be-paſt char age, py B. 

2and afterwards the Boughs'being'grown gut again are Top'd, ,"__ - 


oger's Caſe. 
and: Lop'd. again , - Tithes thereof ſhall not be. paid-, alhough © owing 
that 


(e) 50K. 3.10. 


e 


— 


— 
Ce. 


— ab. 
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(k) v. Brownl. 
1. pare 33s 
(1) 45 Ed. 3» 
and the Book 
So Ed. s. 
(m) Plowd. 
470» 


Mich. 1 1. Jac. 
B.R. Dolley 
ver. Davis. 

Bulſtr . par. Zo 


that the Tree was not Priviledg'd at the firſt cutting; which was 
the Opinion of the whole Court of Common-Pleas. (4) Such 
Timber-Trees are in Law known by the name of Great Trees, (/) 
and Groſs woods { ). 

Trades and labours pay ſome Tithe by uſage in the nature of Per. 


| ſonal Tithes; and fo Carpenters, Maſons, &c. and all Fandicraf:s- 


men have paid Tithe. There was a Parſon in Briſtol} that ſued an 


'lnak there for the Tithes of the profits of his Kitchin, Stable, 
and Winc-cellar; in a Prohibition moved for by Yelwerton, the Caſe 


appeared to be this : 'The Defendant being Parſon of a Parith in 
Brifol, did Libel in the Eccleſiaſtical Court againſt the Plaintiff, 
being an Innkeeper of the Bear in Briſtol, to have Tithes of the Pro. 
firs by him made, of the Kitchin, Stable, and Wine-cellar, and ſays 
in his Libel there, shat he made great gain ſelling of his Beer 
(having bought it for 500/. and fold the fame for 1000!.) and 
ſo Libells for the third of the Profits of the ſame, and ſets 
forth in his Libel, that this is due unto him per Communem Legem 
Angliz ; and ſets forth in his Libel, that Negotiando and Trafi- 
cando, he doth bargain and ſell Beer in his Inn for 1000 /. which 
he bought for 500 4. and gained in his Sale 3001. and better, of 
which gain he ought to have Tithe. Yelwerton moved for a Prohi- 
tion, ſetting all this matter forth in his Suggeſtion; and further 
wed, that the Defendant had yearly of the Plaintiff 40 /. at 


the leaſt. Dpderidge Juſtice, the Defendant would have Tithe, as 


I think, ..alfo of the-Kirchin-ſtuff. Clench Clerk of the Papers in- 


Formed the Court, that there was a Parſon, who Libelled for 


Tithes of the gains of+10 for an 100 /. put out at Intereſt, and 
a Prohibition was granted: in-this principal Caſe, by the Rule of 
the Court a Prohibition was awarded. | 

Tranſation differs from Compoſition only in this, that Trawſattion 
is an Agreement, touching Tithes upon things litigious and doubt- 
ful; the other is Frank, gratuitous and voluntary, of things not 
contendedfor. See Compoſition. 0 

Treble Damages may be had in an Action grounded upon the 
Statute of 2 E4.6. for not ſetting forth of Tithes; which ARtion 
is to be ſued in the Temporal Courts. 

Trees of all forts regularly and generally ( except - Timber- 
Trees, as aforeſaid) Root and Branch, Body, Bark, and Fruit, uſed 
or ſold by the Owner, are Tithable. Tithes ſhall be paid of Haſel, 
Willows, Holley, Alder, and Maple, although above twenty years 
growth. Mich.5. Fac. B. Reſolved, and Conſultation granted ac- 
cordingly. So that Trees of all kinds, not apt for Timber, though 
exceeding 2.0 years growth, nor ever cut before, may be Tit 


And all Trees under. the notion of Sy/ve Cxdva atorefaid, _ 
woods, 


*WwTs 0 I. . 
' Xxx,” ; 


a. 


» A 


of Fathes: 


Woods and Coppices felled and preferved-to again are Tith- 
able to the Parſon, when the'Qwner takes he ip. Bur 

Trees-cut only for Mounds, Plow-Gear, Hedging, Fencing, Fewd, 

for maintenance of the Plough or Pail, be it Ulnderwoods of Cop- 

pices, Parings of Fruit-trees, or the like, are not Tithable 3 but 

Trees" bearing Fruit of all forts, are Tithable in there Annual in- 

creaſe And therefore as to Fruit-trees; as Apples, Pears, &c, the 

"Tenth ef the Fruic thall be: fet out and delivered, when they are 

newly gathered; ifor 'the -omiffion whereof, if loſs come to the 
Parſon, the Owner is chargeable to him inthe Treble Darnmages. 
If > rnan pay Tithes forthe Fruit of Trees.and after cut down the 
ſame Trees,and make them into Billets and Faggo (ell them, 
he ſhall not pay Tirhes for theiBillers and Faggots, for that it is not 
any new increaſe, Coke, Magna Charta 652, 621, *Wf Trees be 
Feldno Tithes. ſhall: bepaid of the Roots. Coke, Paſc.h29 Eliz. 
B,R. nor of the yoiing Sprouts, that'grow of ſuch ancient Stock. 
M. wo Stampe:& Cliggon. Roll. Rep. And-as Fruit-Trees 
pay Tithes in their Fruit, ſo alſo may young Trees, which as yet 
bear-no:Fruit, pay Tithes/in another kind 3 for where a Parſon 
Libelled in the aſtical Courtifor the Tithes of young Trees 
planted in a Nurſery, npon purpoſe to be rooted upand fold to be 
planted in other Pariſhes: The Queſtion was, Whether Tithes 
ſhould be paid for them ? It was ſaid, they were of the nature of 
the Land; and Tithes ſhould not be paid of them, no more than 
of the Mines of Coles, or Stones digged 3 or for Trees (pent in 
Fewel in the Houſe. But it-was the Opinion of the whole' Court, 
That foraſmmuch as he made a profit of ſuch young Trees, Tithes 


thereof ſhould be paid, when they are'digged up. and fold into G;bbs and 1i- 
another Pariſh, as well as of Corn and Carrets, or other things born's Caſe. 


of like nature” (»:). | 
Note'by the Fuft ices, If oneccut Trees which are or may be Tim- 
ber,although they/be under the age of 20 years no Tithes are due 3 


and fo it is of new Germins growing under that age. And where pep, par. 1. 


in a Prohibition, for that it was Libelled in the Eccleſiaſtical Court 
tor. Tithes of Timber-Trees, the Defendant faid, The Trees were 
long ſince aride, mortue, & putride : It was the opinon of the 
Juſtices, Thas no Tithes be' paid of thoſe Trees, for being 
above the growth of 20-yeats;' they wete diſcharged' of 'Tithes. 
Alſo im:Brook and Roger's Caſe, where a Parſon ſued in the Ecdleft- 
aſtical Court for the Tithes of the Boughs of Trees, above the age 
of 20. years growth, and the Defendant prayed a Prohibition, and 


fhewed that the Trees were aride; fic, & in culminibus putride ; C0. par. 2: 


Iewas held by the better Opinion; that Tithes ſhotdd'not be paid 
of them; ; + OR 
Y Yy In 


HEELS 


LO — 
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In an Action upon the Caſe : Declared, whereas by the Statutes 
of 45 E4.3-cap.3. Tithes ought not-to be paid for Groſs Trees: 
That ſhe had cut down ſuch Timber-Trees, being above the growth 
The Lady y:- of twenty years, and that the Defendant as Parſon ſued her for 
terbouſe and Tithes of them againſt the Statfite 3 upon which it was demurred, 
_— = _ Reſolved by the whole Court, That the Action did not lie for 
* PT: 1» none (hall be puniſhed for-ſuing in the Eccleſiaſtical Court for any 
matter which is properly demandable there, although perhaps he 
hath no cauſe of Action: But if he ſues in the Ecclefiaſtical Court 
for matter, which appears by his Libel is not ſuable there, nor the 
Court hath Juriſdiion thereof; there an Action upon the 'Caſe 
kieth, | 
Turkeys : Tithes ſhall not be paid of them, nor their” Eggs, 
(o) Houghton quia Fer# nature (0). 
and Prince's Turves uſed for Fuel or Firing, do pay Tithe, and are Tithable 
Caſe, Mor.REP. as Predial Tithes ; yet held that Tithes ſhall not be paid thereof, 
Hill. 14 Fac. B.R. per Houghtog, Hill. 11 Fac. B.R. per Cur. 
(*) Adjudg. Tile-Stones or Brick-Tile are not Tithable (*). ; 
Mich. 19 Eliz, Tythes or Tithes are a Tenth, or otherwiſe a certain part or por- 
B. k, & > _— an $57) or vw pr” mms ye =p ane "nat or Mens 
34 EllZ. CB. and Induſtry ; and are payable by every -perſon havi 
+ w4ts things Tithable, that cannot fo a ſpecial Exemption, either by 
: Compoſition, Cuſtom, Preſcription, Priviledge, or ſome A of 
Parliament 3 And they are to be paid without any Diminution 3 for 
which reaſon the Owners of things Tithable ought not to have the 
Nine-parts, till the Tenth be firſt ſevered there-from. And on'the 
other {ide,the Tithe is in no caſe to be taken by theParfon or Vicar, 
before the ſame be ſevered from the Nine parts. ' The Parſon Je 
mero Fure is to have all the Tithes, if there be no Endowment of 
(p) 20 Effz, fhe Vicarage (p)3 and a Vicar cannot have Tithes, but by Gift, 
B. R. in Bybie Compolition, or Preſcription, for that all Tithes de jure do belong, 
the Vicar of to the Parſon (q). In Suit for Tithes it is not mccifiry to demand 
_ Cale. the very value, jc the Duty is uncertain. Mich. 16 fac. B.R. Cale 
(a) Pack. 15 . Petnberton and Shelton, Roll. Rep. If Tithes be payable by one who 
Car. B.R. dies before he pay it, it muſt be paid by his Execator, if he hath 
Marſh. 11. Aſſets, Butif the Pariſhioner fetteth forth his Tithes, and they 
ſtand upon the Land two or three days, and afterwards he taketh 
- = * or carrieth; them away ;- this is: not-a ſetting forth of his Tithes 
(r) Adjudg. 1a Within the Statute of-2 ' Ed. 6; (r), But if the Parſon or: Vicar 
Car. in Ander- ſhall: ſuffer his Tithes (being ſevered) to lie long upon the Land to 
ſon's Cale, the prejudice of the Owner of the Ground;he may have his Action 
(s) Ley. 70. of the on (0 And ar taketh,away the -Tithes, not roo 
,ving right, thexeto, is a Treſpaſſer,., Alo'an Adtion lieth. againſt'a 
Diller for the Tithes: or if one cut them; and another _— 
them 


- of Titbes. 


them away, an Action lieth againſt either of them (:). And al- 
though in the Eccleliaſtical Courts no Plea is allowed in Diſcharge (*) Paſch. 15 
of Tithes (#) 3 yet Lands in the hands of Eccleliatical perſons (27Þ:8: upon 
may be diſcharged of Tithes, and now fince the Statute of 31 H. () Dr. & Stu. 
8. in the hands of the Kings Patentees alſo, by Suſpenſion, Privi- 1297.& in 8 Ed. 
ledge, or Unity (w). And lince in the Eccleſiaſtical Courts no 414 
Plea (as aforeſaid ) is allowed in Diſcharge, it is nothing firange ( OO 
that the Common Law holds, that the Court Spiritual hath not cap.27. p.235- 
* Juriſdition in matter of Tithes, where the Preſcription is de non 
Decimando; otherwiſe, where it is de modo Decimand:i (x). The (x) Yelv.79-2. 
manner of right Tithing, is regularly thus, viz. That Tithes 
and all other Church-Duties, ſhall be yielded and paid according 
to the Uſage and Cuſtom of the place, where they are paid ; 
And of Predial Tithes, the Tenth is to be ſet apart from the Nine 
parts in the place where they grow, before the ſaid Nine parts are 
carried away which Separation from the Nine parts is to be 
done in preſence of, the Parſons Servant, upon ſealonable Notice 
given to the Parſon by the Pariſhioner; and the Parſon is to 
have, reaſonable time to take away his Tithe (z). And as for (4) OI 
the Small Tithes, ſuch as Plants, Herbs, Secd of Woad, Flax, jofi. 41g, 
Hemp, - &c. they arc Tithable in kind, it not Compounded for. 

And Perſonal Tithes, fuch as are for Profit made by Trade and 
Manual Occupations (except Common Labourers) are to be paid. 
as they. were. uſed to, be paid forty years before the Statute of 
2 Ed. 6,and as of right they -ought to be paid, as at or before 
"Eaſter ſome ſmall Sum of Mony, according to the Cuſtom of the 
place ; but without a Cuſtom nothing to be ger (4). The Tithes (,)py 4 Jodg; 
of one thing only cannot be in ſatisfaction of Tithes of the ſame, 17 Jac. B:R. 
aud other things of another kind (6). Nor is Tithe twice payable (+) More. 
of one thing in one and the ſame year . Therefore if a Parſon Cle 923+ 
hath Tithe-Fruit of a Tree felled the fame year, and made into 
Billets or Faggots, he ſhall not have Tithe thereof, Nor are Tithes 
payable by any, but ſuch as have a Property in the thing Tithed, 
therefore they are not. payable of things Stollen 3 nor ſhall things 
meerly for Pleafure pay Tithes, nor the things that are in no mans 

operty.z, only, the! King ſhall, have the Tithes arifing out of 
— not in any Pariſh, And if Tithe be paid to one that comes 
into the -place by Simony, it is at his own peril, it after- | 
wards he be forced to pay it again (c). Where Sale is or may be (1 yg, 168. 
made of a thing Tithable, the equalleſt way is to let the Par- 
ſon or Vigar' have the Tenth Peny made of the. thing fold 3 
And alchough Tithe is not payable to the Simonaick Parlon; yet” 
an Incumbent wrongfully Collated by the Biſhop, may be ſuch 
a perlon as is capable ot Tithes, _—_— Sue for the ſame ( : ). (4) Hob. 302. 
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In Love and Pigor's Cafe it was faid, That'if a Leſſee for years be 

Sued in the Spiritual Court for Tithes, he in the Reverhon may 

have a Prohibition.Paſch.2 9 EL.B: R.Cro.Rep.par.t.And a Lay-man 

. lawfally Intereſted'iv Tithes, being diffeiſed thereof, or wronged: 

therein, may have his Remedy for them in the King's Temporal 

Courts. This takes not away the ordinary Remedy for them inthe 

Ecclekiaſtical Coort 3 the-Law (as to that) being as it was before 

(4) Dyer 133, the Statutes (e). Likewiſe, for refuſal to pay Tithes, or not ſetting | 
Co. 11-13: forth Predial Tithes, the Parſon may Libel in the Eccleſiaſtical 

Court,' or he or other Proprietor thereof may Sue -at the Common 

Law, or for the SubtraQtion: thereof, at their Ele&tion, and recover 

_ the Treble value of the Tiches (f'). Yet where only the Right of 

(ſ) A0*E Tithes doth come in debate, and not the Right of Patronage, in 

Caſe. St. 2 £4. ſach caſe it hath been held, That the Ecllefiaſtical, not the Tempo- 

6. Vid, Co, 2. ral JuriſdiQtion, ſhall take cognizance thereof 3 yea, though both 

par.Ioſt.<50.b. parties claim by Preſcription, which init ſelf isa matter Triable at 

AilgoEl.C-B. the Common Law (g). But where the parties Litigant are both 

» 699. Bt- IJ 

dells.Caſe acc, Excleliaſtical perſons, and the Claim of- the one be for an Anmual 

(e) 22 Ed. 4. Penſion our of the Parſonage of the other, althongh he clatm the 

24- Mich. 29 ſame by Temporal grounds, wiz. by Prefcription and Real Com- 

Ree, ex, Poſition, he hath Ins EleRion to ſae for the fame cither inthe Ec- 

6-39. ACC. clefialtical,or in the Temporal Court: And by the Statute of 34 H. 

$.c.16, Ecclefiaſtical perſons may fue for Penlions in "the Ecclefia- 

tical Court 3 but if he brings a Writ of Annuity for the ſame, and 

declares upon the Preſcription, he hath then determined his Ele- 

Ction, that if afterwards he fue for his Annuity in the Eccleſiaſtical 

6) HughPar. Court, a Prohibition will lie (4). Tf Suit be in the Eccleliaftical 

15 Law, £.27, Court betwixt Parſon and Vicar for Tithes, Prohibition hath al- 

P- 292. ways been denied.if there be not other matter determinable by the 

Common Law. Mich.16 Fac. BR. Roll. Rep. But where the Que- 

ftion is only betwnet' the Parſon and the Vicar, it is to be decided 

(5) Mor.J1267, In the Eccleliaftical Court (5), Yet it is ſaid, That a Real Con- 

| w_ _ made between Eccteftaſtical perſons and of —_— 

-g,, ftical things, is only cognizable at the Common-Law (&). Bat1 

04 th « Cuſtorn of Tithing be agreed by and between both parties, it 

may be ſued for m the Spiritual Conrt; but if the Cuſtom be denied, 

(1) Hob. 247, © Probiibition may be awarded;til-it be tried at CommonLaw()). 

But where there is a Modus Decimandi, be 'it of Lands, or a cer- 

tain Annual Sum of Mony, or other profit time out of mind given 

to the Parſon and his Succeſſors, in full diſcharge of all Tithes in 

kind, in ſuch a place certain 3 if this Sum be not paid, yet may, not 

the Parſon ſue for Tithe in kind.” but for the Mony tm the Eccleh» 

, aſtical Court; But yet the Modns it {elf is Friable at the Com- 

(m) Co. Sele& nag opti” 
Cafes 40. 4%, mon Law, and not inthe Spiritual Court (#). Likewiſe _ 
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that the Tithes are carried away-out of the Ground; it hath been 

held, Suig cannot then be commenced for ther in the Eccleliaſtical 

Court, becauſe they are tben become Lay-Chattels, and'the Pro- 

perty thereof ig altered (n). ; And for the nat letting forth: of (x) Tr. 12 Jac. 
Tiches, not only the Parſon or Rector,  but-alſo the Farmer of the B-R. Caſe Rey- 
Rectory may ſue upon the Statute (o). The bare (evering or fettivg -y = HaYes. 
forth of Tithes, doth not make them to become Lay-Chattels, «bu 1944.50 
the carrying them away out of the Ground doth 3 And therefore it by pixchdrn. 
Tithes be EET and ſet forth, and afterwards the Parſon leaſe Co. 11.par.Dr, 
out the Parſonage, not mentioning the Tithes, the Tithesfet farth ©74u7's Cale. . 
(hall paſs; for although they be diyided and ſevered, yet they are CO 

238 yet. Spiritual Duties of the Parſonaget But if the Tiches' be cax- 

ried into the Barrj, and afterwards the Parſon leaſeth owt his Par- 

ſonage, with all Profits,Scc. thoſe Tithes ſhall not pals to the Leſſee, 

for that now they are become Lay-Chattels (p/ Is was agreed (p\ wic.s. Jac. 
clearly i>Connen's Caſe, That if a Pariſhioners tever his Hay, and-it C. B. Smith's 
be made into Becks. or Cocks, and after fell/it,the Parſog cannot ſue Caſe Adjudg.. 
the Verdee-for the:;Tithes thereof, 'but-bim that ſevered it, and on + _ 

this matter Prohibition was granted; 44 16 Face BR» RoboRep. If 

a Pariſhioner doth not ſet forth his Tithes, or fubtrateth ther at- 

ter they be ance ſet forth, - the Parſor may Libel againk bim in the 

Spizitual Court 3 orelfe by the: Statute of 2 E46. c4p44 3+ the Par- 

ſon or ©ther Proprictor of the Tithes may:have-thrig Aftionin:the 

King's: Temporal Courts, for:thenot fetting ſanth+ or ſabtraRting © 
of them. as their Election, and-hasecoer: the Trble yalue gfahe 
Tithes in an Action of +-Debt; for akthovgh- the Treble 'value be 0 
not.giren to the Parſon; or other-Proprietgr. of. the Tiches, by apy -- - -- 
exprels words of the Statute 3 yetiiforaſgauch as:he.is the party - - 
grieved, and hath the Righe of the:Tithes in: himghesTreble-yalue - 

is given to him, For whereſoryaxia Statute Syetha Forkgicure ot . | _ 

penalty againſt 'any one, wha wriengkiully;detalaerh or diſpoſe 

ſeth another of his Right or Intereſt ;- in that 'Galc he that bath 

the wrong, ſhall have the forfeiture or peualty, and; ſha]l-have his 

Attion at the Common Law fox the ſame,or he may;ſue in the:Ec- 

defiaſtical Count for the fame (9). . But.inihis Action at Common (2) Wang El, 
Law'it ſeems,he {ball recover no: Coſts, ashath been Adjadged.(r). Adjog. _ ” 
But if the Parſon or other Praprietor will ſye wm the Eccleſtaklical par loft, 5 
Court for the ſubtraQtion of the Tiches, he ſhall xetover-there: (+) 43 £1.CB. 
but the double value of them 3 becaulſe.in that Count be {hall re- _ HRees 
cover the Tithes thernſelves, which-is equivalent to. the Treble va- (51% v1 nk 
lue at the Common Law (ri In another Caſe; whereDebt upon ox. 699. ve- 
the Statute of 2 Ed. 6. was brought, | for: abt: (ting. forth! of 4ri's Caſe acc. 
Tithes 3 the Plaintiff ſhewed,, That Ewo patts of«che-'Tithes did dg 2. Pat 
appertain to the Rectory, and-a "Third part.tor the -Vieaxagy, =_ en he 

t. 
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that he had a Leaſe for years of the Rectory, and another. Leaſe of 
the Vicarage: And ſor-not ſetting forth of the Tithes he demanded 
the Treble value : upon Non Debet, it being found for the Plaintiff, 
it was urged in ſtay of Judgment, that he-ought to have broughe 
ſeveral Actions, being grounded upon ſeveral Leaſes, as his Title is 
ſeversl.”” But it wasRefolved, That the Action was well brought, 
- inregardhe had botli Titles in.him ; and the Action is brought 
{t) Hil. 2 Jac; upon the wrong, becauſe he did not ſet out the Tithes (7). Again, 
B. R. Sr. Rich. jn Debt for not ſetting forth of Tiches upon the Statute of 2 E4.6, 
Champernon & The Caſe was, Corn was growing \upon the Glebe-Lands of the 
> par. 68, Vicar,which was diſcharged of Tithes being in his own 'uſe; It hap- 
pened that the Vicar died before the Tithe was ſevered; and: his 
Executors'did cut and' carry away the Corn 3 'and he'that had the 

Parfonage appropriate brought the Actionz The Counſel of the 

Defendant prayed the Opinion of the Court, whether he'might 

plead Ni-debet : But the: Court refuſed to deliver their Opinion 

Cs) Tr. rs Jac in it, becaaſe it hanged in Suit before them (w);. -I' the Caſe of 
B. R. Horn nd Mowntf, ord againlt $ idley itwas faid,/That whare Tithes are (et out, 

Cotton's Caſe the Parſon hath a liberty for a convenient-rime'tv' come "and: 

Hob. 387. them'away :' And this convenience of Titne is'triable by 'a Jury 3 
if he exceed this, he ſhall be:fubje&t to !an Ahtion; and then by 

Judgment. of Law he'ſhall be zakento be a Treſpaſſer 4b 4nitio : 

Otherwiſe; it {kill be'of ia Licenſe in Fact given'to the Parſdn him- 

fetfi '> And if-washolderi by the'Court,' ifthe Com had continued 
$a no 2120 OVerong;”hlscRenedy tac been by-"Action upon the Caſe (31). 
Mountford and Afd'as 2 Parlbii ought to havea convenient time to carry away his 
Sraylie's Caſe, Tithes,(0 likewife-he oughe:y0:have for that end free ingreſs.,egxe(s, 
Bulſtr.3, par. and xegteſsto; through; andifrom the Land where the Tithes are, 
335, $57, ay whetein if he meet wich any: dbftruQion,' he ought to fee how he 
'B. R. viſme, Su&" end laieghis Aion forina Cafe, where a Parſon Libelled 
& Denham's C, fobTithes in che Beetefiaitical-Court,and (et forth, That the Tithes 
Godb, 329. were ſet torch/land that the: Defendant did hinder him and ſtop 
him from'carrying them away : but becauſe he did not Sue there 

npon the Statute of '2 Eg.'6. for he. did not mention the Double 

| ' valu&'as he'ought, and it'wasagreed by all the Juſtices, he ought 
; , to havedonez' nor mention the Statute,” as he'ought allo to have! 
GP 021 doney @ Prohibition in that Caſexvas awarded (x). The Grant of 
Hugh. Avr. 4 Tithe for life th begini ata day torome, is not good.Yelwert.13 1. 
Diimes,Se&.4. If a man will let a-Leaſe of his Tithes, the Leaſe muſt be by Deed, 
$+ 7+ and not by word only; therefore, ita Parſon doth Demiſe his Re- 
... ory for years, the Tithes will pals i»cla/ive, although the Leaſe 

CO) Toa _ be by wordonily 3 butif the Parſon Leaſe his'Tithes alone, they 
ER + Caſe. Wl ot pasyanlesthe fame be by Deed or. Writing ( y). Yet the 
iadjadg. acc. Parſon'may Demilcchis Tithesto the ownerof-the Land, tor a "ru 
| y 
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by word pln. hath hero agpeed by all the Juſtices (z) 3 but toa ; 
er he. cannot Demiſe them, otherwiſe than by Deed; And (5 Om 

although Tithes will (as aforeſaid) paſs by Contradt t6 the Owner z,þchory's Caſe 

of the Soil; yet may the Parſon ſue the Owner for Tithes in kind Ror. 174. 

in the Spiritual Court, and (as it hath been holden) the Owner by Codd. 373: 

xeaſon of the Contra, ſhall not have a Prohibition (@). In which CY Mich.g 

caſe the owner of the Soil may ſue the Parſon upon the Contra in © rap wrike's 

the Temporal Court, and recover as much in Damages; but then Cate.” 

in his Pleading he-mult not declare of a Verbal Contra@; but muſt 

ſet forth the fame to haye been made in Writing, and fo it-hath 

been Adjudged (+). And in the Lord Shandois Caſe it was holden 

by the Court, That a Suggeſtion of an Agreement between him and (5) Mic. 7 Jac: 


gab "OD"! eb id"to C. B.in Paw- 
the Pazfon, in conſideration of a certain Sam to he yearly paid to ling's Cale. 


the Parſon,during their Joint:Lives.and his continuing Parſon, that 
his Meſſuage and Eands in the Pariſh of D.and the Tenants thereof, 
ſhould be diſcharged from the payment of Tithes thereof, ſhewing 

that the faid yearly Sur was £, accordingly, and that notwith- 

ſtanding the Defendant ſued _the Plaintiff, being} his Farmer, for 

Tithes : In this Caſe it was beld, That this was ngt A ſufficient Sur- 

miſe to maintain a Prohibition 3 For ah Agreement to be dilcharged 

'from Tithes; may be a year by word; but to have-ſach an Apree- 

ment for life or years,cannot be without Deed (c). Likewiſe in an (oo 
Eje&ione Firme brought of a Leaſe of Tithes, the Plantiff did not BR. io rwon;, 
ſhew, that the Leaſe was by Deed 3 and becauſe Tithes cannot paſs & Brayfielg's . 
without Deed, after a Verdi found for the Plaintiff; It was rutked Cafe, Cro, 2., 
to be-ill, and adjudged for the Defendant (4). To conclude, In the ar y” vid. 
119 EL B.R, it was debated, Whether Tithes were Fure Divino, Or t;mimh's Cale & 
by. the Conſtitution of men only? The Judges were all it ſceerns Rols &"Rol'S 
of Opinion, That they were due as well by Conſtitution of Kings Caſe. B.R. aq. 
as by the Law of God (e).. And therewith doth Dr.& Stu. agree, - ibid, 
166, if the. Queſtion be de Quats parte; For there it is held, that þ —__ _ 
the 6o-part's due only by mans Law, And the opinion of Gerſon the Crompron's Caf, 
Divine,is cited in his Treatiſe, Entituled Regule Morales,where it is Cr0-2.pa. 613, 
ſaid,Solutio Decimarum Sacerdotibus eſt jure Divino,quatenus inde (0) 19 El. BR. 
ſuſtententur , ſed-quoad hanc quam illam partem efqure aut. in (f) Dr. & Se 
alios reditus commutare,Poſitivi juris eff, Andellewhere, Non voca- 155, & 15 1 
tur portioCuratis Decima pars,imo eft inter dum Vviceſima.aut trice- Dyer in B, R, 
fima (f.). And in Henſloe's Cale, Co.9-pa7t. it is faid, That Tithes, Adjud. vid. 
Quatenus Tithes, were Spiritual things,aiid Ade ex jure Divjno,and 574 as 
were not accounted as Temporal luheritances (g). Hence it is, £71 1. __ 
That where a Parſon leaſed all his Glebe-Lands,with all Profits and (4) yenſtor's 
Commodities, rendring, 13 5.4 d. pro omnibus exattionibus &r Cale. Co.2,par. . 
demands \ and afterwards Libelled in the Spifitual Court againft 
his Leſſces for the Tithes thereof. It was the Opinion of the hon 

l | . 


— 


2! T, ithes. 


OIERSS>: mom 
—— —— 


#6) Tr. 


zlley' $s Gaſ(c, 


Tio hot TW Ra he 
Ro , eleaſe tg {Pati 
, His Tithes thereby art not ex- 
ſuleation was gramed (6b). And in the 
cc ſhould pay Tithes 
for tha at they are. / Jure Divino due, and cantiot bei in- 


That Ti & ae ric 
 Uuty, bat ſe g 
-Oners, all 

TE. tin&; and hy a 
BR. Gol and ike caſe ic hath been Adjudged, Thar che 


Tg 


oo 
® 
_ 


s % 164 


i) 32 a 

OR FBrr up s F Pn fs forth hls Tithes,” and fever the Tenth ptr 
\Caſc, from Nine parts j ay gd, truly, though hedoth not. give 
perſonal notice to the Parſon, nor general notice 'in 'the Charch of 
the time of ſetting forth his Tithes, whereby the Parſon might be 
| , preſent a at the ſettii got them fotth.and rote that 'it be jaſtly done; 
LY 3 Car: i5 it a good ſe Meets Tits rio doom 

-— . RA, ace and Woes a Writ of Errox u udgppent in at Aon 
'Inrrarur Trin. MI the Caſe, againſt the Pirſon; beer. ithe of Hay. upon 
-13 Car. Rot. the Þ Pariſhioners ground.after notice of ſetting thern forth, ee 

-$64- the Parilticnes I loſt his. Graſs there. But it was not alled 
ops Vn had” niofice of the time of ſetting chem forth'z, ot 
-Io. ih? ed oy Sh fr efit againſt the Parſon, - - 
F Pls 4yeatly, proniiſed to 'B,that B, 
We Bay no og bj ra .wof' Wood;per parol 3; and in oy ct 
ration thereof, promiſe topay the 20 5. yearly, And this 

..,, Inent was dur ives. B. made a le at ,Will of the 

'Trin, 21. < Wood the Leſſee had a Prohibition againſt him, for the A 
ER. Flt © ment was good; and Fermiyw demanded,what Reinedy agair the 
Mol. . Leſſee for the pp 5. Doderidge, None; but he (half havgan Adtion 
par. >.” -on the Cale againſt B. or his ent tht this Teſſte for years 


may have an AQion againſt the Parſon.if he Sue him in the Eccleſi- 
altical Court. For the Caſe was, "There was an agreetnent per parol 
; made between $.Parſon, and B. the Pariſhionier.” 'B. ptomiſed'to $. 
* for himſelf, his Executojs and Aſſigns, to pay hin Tet Load of 
, Wodd, 5nd, 1 5, for the Tithe of a Wood, during the life of 'S. 
"And S. promiſed not toſue him, &c. for any other Tithe.'B. dies, 
his Executor made a Leaſe at Will of the Wood 3 the Queſtion is, 
Whether the Tenant at Will, may take his Aion againlt the Par- 


ſon who ſued him for other "Tithes, &c. 


1n a Prohibitien Js xe a Parſon who ſued for Tithes,it was Sur- 
cenithc wing; Miled, That the Clerk of the Pariſh and his Predeceſſors, Afliſtants 
aſe. ro, tothe Miniſter, had uled to have five ſhillings for the Tithe of the 


:Þar, I» 


Lands, where, &c, Tt was the Opinion of the Court, That if this 
Special niatter be fhewed in the Surmiſe,it might perhaps be good 
by xeaſon of long, continuance 3 but they held that by Common in- 
tendment, Tithesaze, not payable-to a Pariſh-Clerk, and he is no 
party in whom a preſcription can be alledged, wherefore a Conful- 
tation was awarded. The 


els the 
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The Pazſon of 7. ſued for Tathe-Wood of the Park of T. fora 
Prohibition it was furmized, That he and all thoſe, 8c. time out 
of mind, bcc. had uſed to pay to the Vicar of T. ten ſhillings year- Shrbune's 
ly for all Tithes of Wood growing in the place, amd the proof was, Calc. 
That he paid ten fhillings for diſcharge of Tithe-Wood in the ©f*: PAr. 1. 
Park and two other places : theProhibition'was denied, and a Con- 
ſultation awarded, becauſe the right of Tithes betwgen the Parſon 
and the 'Vicar came ia queſtion, and becauſe the party failed in the 
proof of his Preſcription. 

In a Prohibition to ftay Suit for Tithes, ſarmizing that he ſet 
forth his Tithes, and for ſame reaſonable cauſe he detained part of 
ther: And the Parton ſued them in theEcdeſiaftical Court 3 upon L*1gh and 
which it it was demurred 3 becauſe by the ſertingforth they were 7224's Cake: 
Lay-Chattels. - But the Court held, That the Prohibition did not © Pe 
lies for againſt the [party himſelf, who fetteth furth his Tithes, a 
Suit is maintainable in 'the Eccletiaftical 'Court, if he detains them, 
_ _— mi (rode Remedy for/them at 'the Common 

: 'Mcherwite, it they were taken away by a Stranger after 

Fora Prolnbition it was ſurmized, That he had uſed to pay the t__ 
Tenth ſheaf of "Corn, the Tenth Codof Hay, the Tenh Fleece 75, ,0.oue 
of Wool (and {o the like) in {atisfaGtion of all-Hay, Corn, Cartel, Cro. par. 4. 
&c. :And/it was held, that it was no ſufkcient Surmize for a 'Pro- 
A n—_— that which he uſed co-pay is but- the Tenth in 


In Sands _ Caſe the queſtion was, _— _ Cro. Ibid. 
were-grantable : It was Objedted they could not, beca 
«is wh bux_hr yr bye cuany "we AggrnrT bpmng 

ty before:the Council of Lateren, and it was impoſſible there 
Frould be:any Cuſtom to demiſe-them byCopy, when none had-in- 
tereſt in them, and they carmot be parcel of a Mannor, for they are 
of feveral natures, though united 1 one mans hands . Bat/by the 
Court Reſolved, they might be granted by Copy, 1o it 'had been 
time out of mind. 

A'Pariſhioner ſevered his Tytbes, but being in a Cloſe, the Gate Rlackel"s Caſe. 
was locked, {oas the Parſon-could not come at them : The qneft Gro. Par: 1, 
on was, Whether the Gate were locked or | and thereupon a 
Prohibition brought 3 The-Court was of Opinion, -that although 
the Tithes were ſevered, yet they are Suable m the Eccleſiaſtical 
Court, and then the other is but a conſequent thereof, and Triable 
there, and the Prohibition denied. 

In Sharington and Fleetwood's Cale it was Reolved, That if'a Mor:s's Rep. 
Parſon Libels'for Tithes, and a Prohibition is granted, and after he 
Libelleth forthe 73thes of —— the firſt Suit ——_ 
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Moor's Rep. 


Thid. Caſe. 
1219. 


Trin. 44 El. 
B. R. Spratt 
againſt Heal?, 
Co. lib, 13. 


determined, an Attachment upon the Prohibition lieth againſt 
him. And in the Caſe between Talentire and Denton, where the 
Biſhop of Carl:fle being ſeized in fee of Tirhe,in right of his Biſhop- 
rick, made a Leaſe of them for Three Lives, rendring the ancient 
Reat, the Tithes having, been uſually demiſed for the ſame Rent ; 
It was Reſolved, That the Leaſe was not good againſt his Surceſlor, 
becauſe he had not remedy for the Rent by Diſtreſs or Action of 
Debt : Otherwiſe it had been, if only a Leaſe for years, for there 
Debt lieth for the Rent. | 

In Beigh and Hood's Caſe it was Reſolved, That if the Owner 
ſet forth his Tithe, and a Stranger takes them, no Suit ſhall be for 
the ſame in the Eccleſiaſtical Court; but if the Owner himſelf, af- 
ter he hath once ſet forth his Tithes, takes them away again, the 
Parſon may ſue him in the Eccleſiaſtical Court for the Tithes. 

S. Libelled in the Eccleſiaſtical Court againſt H. for SubtraQtion 
of Tithes 3 the Defendant there pleaded, That he had divided the 
Tithes from the Nine parts. And then the Plaintiff, made Additi- 
on to the Libel (in nature of *a; Replication). viz. That-the De- 
fendant divided the Tithes from the Nine parts, Quod predit. the 
Plaintiff ragoo fatetiir, fed prorſus diffitetur ; EY after the 
pretended Diviſion, in ff.audem Legs, he took and' carried away the 
ſame 7:ithes, and converted them to his own uſe 3 and _ 
the Plaintiff obtained Sentence in the Eccleliaſtical Court, and to 
recover the Treble value according to. the Statute, of. 2 Ed. 6; cap. 
13. And thereupon H. made a Surmize, that he had divided hs 
Tithes, and that - the Plaintiff ought to Sue in the Eccleſiaſtical 
Court for the Double value, and at the Common Law for the. Tre 
ble value. But it was Reſolved by the. whole Court, That the faid 
Divition mentioned in the Libel, was not any divition within the 
Statute of @ E4.6.c, 13. For that At provides, That all the _ 
Subjects henceforth; (hall truly and juſtly without: Fraud, divide, 
out, yield» and pay all manner of other Predial 73thes in their pro- 
per Land : So as when he divides them to carry them away, he di- 
vides them not juſtly without fraud 3 and therefore the ſame is out 
of the Statute 3 and where the words of the Statute [ divide, ſet 
aut,ec, | their Predial Tithes, ec. and if any Perſon carry away his 
Corn and Hay, and other Predial T:thes,&c.. And to make an eva- 
fion out of theſe words =_ I=vention was deviſed | ; the Owner 
of the Corn by Covin ſold his Corn, before Severance. to another, 
who as Servant to the Vendee reaped it, and carried it away with- 
out any Severancg, pretending, that neither the Vendor, becauſe he 


did not carry thetn away 3 nor the-Vendee, becauſe he had no 


property. in them, ſhould, be. within the Statute. But it was Reſol 
ved, That the Vendor ſhould be charged in that caſe with: the - 
| . nalty 
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nalty of the Statute, for he carried them away, and his fraud or 
covin ſhall not help him. Yd. 8 E. 3.290. 9 H.6:41. 33 H.6.5, 
But it was reſolved, That the Plaintift could not Sue in the Eccle- 
fiaſtical Court for the Treble value, but for the Double value he 


might. 
.. A Parſon Libels in the Eccleſiaſtical Court upon the Statute of where upon « 
2 Ed:6.cap.13. for Tithes, The Caſe was this, The Pariſhioner Libil for Tithe, 


ſets them out according to the Statute ; but they being © ſet out, 
he would not ſuffer the Parſon to come and take them away,think- 
ing by this means, and this way to avoid the Statute 3 And upon 
this the Parſon Libels in the Eccleſiaſtical Court for theſe Tithes 3 
the Defendant there Surmizes, That he did not hinder him from 


the having of his Tithes,but faith, That he did hinder him ig coming 


for his Tithes one way -( which was the uſual way ) but that he 
might have come for them another way : And upon this a Prohi- 
bition was prayed, and granted, ſuppoſing that there was no queſti- 
on at all as ung the payment of 7zthes, but-as touching the 
Way to come for them 3 and upon this whole matter the Parſon 
prayed a Conſultation, The whole Court were clear of Opinion, That 
ſuch a ſetting out of 7;#hes, as the ſame appeared here to be in this 
Caſe, without ſuffering the Parſon to: come and' take away. his 
Tithes, that this is a fraudulent and no good and ſufficient ſetting 
forth of Tithes, according to the Statute, and as the Statute doth 
require, which ought to be a fruitful and effetual ſetting forth of 
his 7zthes 3 for in ſo doing, he ought to ſet forth his Tiches, and 
alſo to ſuffer. the Parſon to come, have, and to take away his Tithes, 
| otherwiſe, unleſs he do alſo perform this, the ſetting out of his 

Tithes here is to no purpoſe for to excuſe him. And to the Sur- 


4 Probibition ; 
and where « 
Conſultation 
- be grant» 
[4 - 


mize here made for the Way,7The whole Court were of Opinion, That A Conſultation 
this is no way at all material, and ſo without any further motion &74#tt6. 


or Arguments, by the Rule of the Court, a Conſultation was grant- 
ed. Vid. Bulſtr. par. 1. fol. 108. Hill. 8 Fac. 


Zr 2 


(a) Hob. 44- 
297» 


(þ) Co. 2. par. 
Inſt.955. 
More 46, 47+ 
Cro. Jac, 608. 


Emo: though not Tithable of it (elf, yet it may be giver as 

Modus Decimand?'; Per Afſi/as Foreſt 4, and othet Records, 
it doth: appear that Tirhes have been paid, ever» of Finiſon, im 
divess parts of England. 

Futches, Taves, and the like, caten by the Cattel that do the 
Husbandry in the ſame Pariſh,be they eaten on the Ground or elſe- 
_ are not Tithable, unleſs the Parſon hath a Spetiat 'Caſtory 

it 7, 
Vine is Predial Tithe. Co. Mayne Charta; 649. 
Unizy of Pofſeifion, or Unity of the Parſorage and Lands, which 
ſhould pay 7thes, in the hands of Religious and Eedkefmftical Per- 
ſons : By this Unity of Pofleſion TiHthes are not now diſcharged in 
Right,though in Payment 3 (o that it' is not t6'be pleaded as/a Dil- 
charge of'Tirhes, but as a Piſthavpe of the-paytnent of 75 hes (a). 
This: Uniry hath been-often Reſolved to be-z good Diſcharge of the 

ment of” 7 be; withit the weaning of the Statute of 31 FH. 8, 
(4). Originally this Uniry was; where-an Abbor, Prior, 8c. time 
out of ' mind hath been feized of Lands in thernfdves Tithable, and 
alſo of the Reftory of that-Parſh wherein fach Lands did lie :” $6 
that Uniry of the Parſonage and-Lands, which (Hould pay 75thes 
by Appropriation or otherwiſe, in the hands of Retigious and'Ec- 
dlefiatticaF Pexfons; had diſtharged' from the payment' of Tithes : 
and now fince the (aid Statnte of 31 HS. fach an Unzry of Pofle(- 
fion in the faid Religious Houſes, and Lands and Perfons, ſhalt be 
2 diſcharge for the King's Patentee- for the Lands that came to the 
Crown by the ſaid Statate. But then it-was Reſolved, ' That fiich 
an Unity muſt have been F#/bs, Libera, Aiqualis and Perpetua. 
muſt have been Fs, claimed by Right,by good and lawful Title, 
and not by Diſſeifin, or other extortions and unlawful Acts 3 for 
ſuch an Unity had not been a good diſcharge within the Statute. 
2. It muſt have been e/£qualz, that is, there muſt have been a Fee- 
fimple both in the Lack and in the 7:thes, as well of the Lands 
npon which the 73thes are, as of the Parſonage or ReQtory 3 for if 
thoſe Religious perſons had held but by Leaſe, that had not been 
ſuch an Unity as the Statute intended. 3, It muſt have been Libera, 
free from the payment of any 7ithes in any manner ; for if their 
Farmers, Tenants at Will, or Years, had'paid any manner of Tithes 
before the Diſſolution, it may be a ſufficient Bar to avoid the Unity 
pleaded in diſcharge of Tithes. 4. It mult have been Perpetus, 
ctime 


time out of mind, 'that fact: Rehgions Houſes were Endowediand | 

ſuch Religious perſons had: in their hands both the! Land and the- 

Redctory before the memory-o man, or as it feems (according to 

the Rules of Common Law) before the firſt of R. 1. Diſchazged of 

Tithes3 ur if the A tion were Ancient, a5 inithe' time of + 

E4.'4. fuch is '{aidto-be a good di Tithes; either onthe! 

account: of P Preſcrepticn ( c),| Amida thisday ww; 
liage of Tabedinthe hands $2, 145) of 


from the payment of Pithes;- bat ſuch Diſcharge 'only'pro rew+-* (4) Co.1 1.par. 

pare,and therefore RPOC—— Unity of Pofſefion;yet'it is rota 13. Pride & 

Perpetual Unity in the ſenſe aforefaid: As if a*Patſow of'a'Churely: Nepper's Calc 

purchaſeth a Mannor within his. Parith, by this Purchiafe, and Unicy 

of! Poſſeflion, the Mannor which before was Tichable, is now be- 

core Nen-Decimabila, becake' be cannot/pay Tithes co himſelf , 

but:if he makerh a Leaſe 'of his Parſonageand/Rettory'to'a trans 

ger.the PariO&n himfclf (hall pay Tiehes of his Mannor to& his Leffee 3 

and {o if the Parſon- craketh- ai Feoffament of his "Mannoe, the 

Feoffer ſhall. pay Tithe to the Parſon, becauſe Tithesare due by the 

Law of God ex- Debito, and cannot be extindt, mto whoſe hands 

the Lands come, unleſs they - come to the hands of the Parſon him- 

fels: (e). LILY vil | bY 7; ; (et) Mich. 30 H.* 

Undeywoed' is Tithable 3- arid: of Underwoods digged up'by the 5 DYET 43. 

Roots Tithe ſhall be paid ;-and fo of: CF)$ Mi of (f) Mich. 11 

U-:derwood Told fanding, the Ticheiſhall be paid; and that uot by Jac. C. B. Sh4- 

thc Seller, but by the Buyer, But Underwood afed for fencing of 771e19%'s Cale. 
| . (8) Hill.r 5 Jac. 

Corn'or Paſtare pays no Tithe'(pg) An Action of we-n. « try C. B. Adjudg, 

brought by a Parſon againk for Underwoods, and each of 1ide & Elis 

thetry did claim the Underwood) by Preſcription as his Tirhes,' that Caſe. 

(although their chaim was by Preſcription) yet Becanſe the- right 

of the Tithes was in-debate only, the TermporaFCoart was vated 

of the Juriſdittion of them (5), Bat if  Parſo1+ or- Vicar chim (41 ,1 84. 4. 

a portion of Tithes by Preſcription! only, which is a Temporal 24. 

thing, and ſueth in-the Spiritua? Court ; it was holden that a Pro» 

hibition lieth (5). MG 42 fa : (3) 29 Eliz.B, . 

Is a Prohibition to-ſtay -proceeding in the Eceleliaftical Coart, R.'by Shuit 

npon a Libel there by the Parfory for Tithe-of Underwedd, by rea- and Clark 

ſon of a Preſcription i» Now Decimando, for the Wild of Kent, Jatices. = 

this Hood growing in the 1/4 of Kent, Henden moved the Court gr pale 

for this Prohibition, for theſe Reaſons, (1.) A whole Country ge- verſ. Backburft. 

nerally may Preſcribe 1» Non Decimando, in a particular place, and Bulſtr, par. 2.. 

«@ whole Country may ſo do, by the ſame reaſon a particular 


perſoa 
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|< may. A ſecond Reaſon; the Statute of-2 'EZB.capc1 3. gives 
ife unto this Preſcriptionz'>for this'particular place precin&., 
- Coke Chief Juſtice. By Lindwood, a whole County may Preſcribe 
in non Decimando', and-{o is Dr. &r Stw. capavlr. fo.166.b. Butit: 
is with this ;Proviſoſo that there is befides this Maintenance for the. 
Parſon 3 -otherwiſe the: ſame-is not good. The Statute of 2 Eg. 6. 
 6ap.1.3« aids you not ar-atHin this Caſe, for a private man cannot in 
this manner Preſcribe: And to fay, that the Conqueror never con- 
«quered this place 3 this is but Kiſtorical and Apocryphal, for 
'he was Conqueror by Compoſition had. It is true, that in former 
"time, [long fince this place was not Tithable, becauſe there, was no 
FWoed there'but great Timber-trees, which were not Tithable , but 
; theſe being now cut down, waſted, and deſtroyed by the Iron-Mills; 
. -and as in many other places 3 : now-this place which was not Tith- 
able before, being now Underwood, and converted into Tillage or 
Paſture, is now become Tithable, and Tithe ſhall be there paid 3 
and if Waſte and Barren Ground, for the which no T:tbe hath ever 
been paid, if the ſame be now'meliorated and converted-into Til- 
lagez now by the Common Law T:thes (hall be preſefitly paid for 
this, unleſs the ſame be within the Proviſo of rhe Stat. of 2 £4:6. of 
Exemption. from payment of 7irhes for a certain time after the 
meljoration of the ſame, as appeareth -in the Statute, otherwiſe 
Tithes {hall be paid preſently. No Tithes could formerly be paid 


'- _.?) here in this place, becauſe there were only great Timber-trees here 


growing but now'cleazly they ought-to pay Tztbes far the Unger- 
woods, and this, is the-only Permand here. i The whole Corirt was 
Ceax of Opinion, Thatino Prohibition ſhould be here' granted in 
this Caſe, but that Tithe ſhould be paid. Coke, Will-you allow. the 
Parſon here, in this;place Tithe-Hay and Corn, -and not Tithe- 


12... Wood 7. Doderidge-by Lindwood and Dr. & Stud. a whole Coun- 


ty may, be diſcharged: from payment of 7zthes3 but chis at the firſt 
of. neceſſity. ought tq have; a' lawful Commencement by way of 
'Compoelition,or, &c. Cokeiagreed with him herein, and faid unto 
Henden, Shew unto-us an Ancient Writing, by way of a Compotlt- 
tion for your -Diſcharge of payment of Tithes 3 the Statute of 
2 Ed. 6. makes againit you there; though no Tithe was ever paid, 


. -. , Yet upon the melioration of the Land Tiches ſhall be paid preſently, 


if the; Statute 'kmd not'been made, The Court were all clear of 


+ +, Opinion againſt the granting of a Prohibition, 'and ſo: po Prohibi- 


tion .awarded; 


a Apes of Servants of the Plongh ſhall not pay any Tithe; 
VV $1 hath-been Reſolved,” Paſch. 14 Fac. B. inter Parſon 


Els and Drake ; and Prohibition-granted accordingly, although 
the Libel was but for the 7irhe of a Third part of their" Waves, 
leaving the reſt free 3 for it was faid, That by the ſame reaſon that 
the Cattel of the Plough aft free of Tithe, the Fages of the Ser- 
vants that foltow the rough are- Tithe-free allo: - 

Wafte Paſture Lands,if-7:thes in kind be-paid for Lambs; Calves, , x: 4. Ror. 
&c; feeding and couching thereon, Titbes ſhall not afterwards in Par. ou. gg. 
the ſame year be paid for Agiſtments on the ſame waſte Paſtures. 

Waſte Grounds, not certainly known in what Pariſh, and* Cattel 
feeding thereon, the Tithe wheresf belongs to the Parſon of the - 
Pariſh wherein the Owner of the Cattel doth dwell: | n 

Wax of Bees'is Tithable by the-Tenth weight thereof,” Tizhts 
ought to be 'paid in kind de jure of Wax and Honey of Bees in 
their Hive, Mich. 15 Car. B. R: inter Barefoot & Norton, Av- 
judged in a Prohibition upon a- Demurrer, and a Conſultation 
granted. 

Willows, growing, in the ſoil of a Mannor, felled, are not (as is' | 
fid) Tithable, though it be-walte to fell them -(a). No Tirhes (#) Hob..arg. 
ſhall be paid of Willows in a Couritry-where they- are uſed for + - 
Timber (+). Sed Q. zs to the former 3 for a Recordof a Prohibi- (2) Hob. Rep. 
tion was ſhewed to the Court, where a Prohibition was awarded 0” I 
to the Spiritual Court for 7hes of Willows upon a Surmirze, 

That they are of uſe as Timber in the County of Southampton. 

And in that Cafe it was faid, 1f Willows grow within the Site'of a 

Houſe, it is Wafte to fell them 3 - yet if they be felled, that Tirbes - 

ſhall be paid of them (c). | (5) P. 14 Jac; 

Woad yields a Predial 73the, and regularly-to be computed '- C.B. rot. 18 19- 
ter Minxtas Decimas ; yet in ſome Caſes may be great Tithes in G91fþ and Pax- 
phces where it'is much ſowed 3 as- in -Udal and Tindasll's Caſe ——iopay 
(4). The Caſe was, That in Treſpaſs for taking of two Loads 4 O . 
of Woad; The Jury found, That if they were Minute Decime, (5) REP-v 
then the Jury found the Defendant guilty-, if they were not ** 
Minute Decime, than for the Plaintiff : It was faid for the Plain- 
iff, That without moce Circumſtances it ſhall not be intended 
Mix z Decime 1 for it may be, That a great quantity of Woad 
may be ſown, -and - the greateft part of the Commodity in the 
Pariſh may conſilt in-it, tor Mime Decime- are but of ſmall 
CON; - 
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conſideration in-a Pariſh, as Herbs in a Garden, and ſuch like : and 


therefore Woad-fown'imr a Field is not Minute Decime. It was Re- 


ſolved by the Court, That Foad growing in the nature of an Herb, 
the Tithe thereof ought to. be accounted Minutz Decime, and 
belong to the Vicar. And the Dean and _ of Norwich's Caſe 
{f? Paſch, (F.) was vauehed wy K,/That the Tithe of 40 Acres of ayd 
44 Eliz. owed with Saffron, did belong unto the Vicar,/apd not to the Yar- 
fan,becaule,they were Minute Decime; Hill. 1 Car.'C. B. Six Rich. 
: Udal ahd the Vicar of A&lron's Calc. Cro.3.;par.20. wid. Hutton 77. 

pry oP the Pedial Tiches, as alſo among 
Great 'Tithes yet it hath-þeey "Reſolved, That if a Vicarbe only 
+ , +1. Endowedwith the'Small Tiches, and bath , by /xcaſou-thereof al- 
_ 24 11 Ways had the Tithe-woog, that in Juch-caſe-it ſhall be acconnted a 
Small Tithe ; atherwiſe it is to be accounted among the Great 
(eg) Rol-1.643- Tithes'(g). Wood, or a.great Wood conlitting for the moſt part of 
; Oy _— 4 * Underwoods, only ome great Trees here and there arſim there- 
rin. 19-Jax, in, the whole-Waed & Tithable, wnlels they be ſpecially exempted 
'B. R. C63. Bat if.che. #/2d. for the. moſt part contilt of Timber-Trees, 
only fome {mall parcel of Ulnderwoods or Buſhes in the ſame, no 
«(5) Adjudg, Tithe {ball be,paid of fuch #404 the Timber-Trces do in that caſe 
+Hill. 16 Jac. .priviledge the reſt of the Hood (5). Wood converted into Arable, 
= —_ 4, 11 not be diſcharged of Tithes,as Barren Land within the Statute 
ER rofier ang Of 7 Ed. 6. Tris. 12 Fac: BR, Caſe Maſchai 8 Price. Roll;Rep. 
(Gſe. The tenth Acre of Hoad ip a/Coppice is a good payment of the 
-Adjudg'd ar- , Tithe, ſpecially if ſfuch,be the.Guitom.of Tubing Hood im that 
-condingly.. © Country; otherwiſe Wood ina Coppice orthe like,cut and ſold,the 
10. ach, Tithe thereof is to be anſwexed not by the Buyer, but the Seller, 
as ſome conceive 3 whichiby athers is oppoſed, who hold, That the 
, not the Sellex of >K{pods felled To be ſold, ſhall anſwer the 


oz rol tance thereof ſald be ſubtrated,the Parſon mayby theCanog-Law 
vid. Rol. 1. . implead ejther the Buyer or the $eller at his; choige, though he can 


«656.1.1. _xecover but of oe 5 .but gow-by the Statute (p3-the Seller oy 
un 


w 
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unto freble damages. Tt there be Parfon and Vicar in one Churoh, 
and the Vicar hath the Tithe of Woods, and the Parſon the Tithe 
of the Paſture, and Wood be felled for Fencing and encloſfing-the 
Paſture, the Vicar ſhall not have Tithe of the Wood' (q). Wood- (4) Hill 15 Jas 
lands converted into. Arable or Tillage aze not | <d of Tithes, P- = &' 
3 Heath, Waſte, or other Barren Grounds, within the Statute of Adjudged. | 
" 7 Ed.6. Trin. 12 fac. B. R. Caſe' Maſchall verl. Price in fin. 

Roll. Rep. A Prohibition in another Caſe was granted to ftay a 

Suit for Tithe-Wood, upon a Surmize, That the'Wood was fpent 

in his/Houle for Firing, and fhews that che Caſtoin in che fie Pa- 
riſh is, That the Owners of any Houſe andLand in the fald Pariſh, \. 

who pay: Tithesto the Parſon, ought not to-pay' Tithe" of Wood 

ſpent "4 Fewel in -their'Hoaſes: And ifs belrie! upoil this 'Ou- 

iiom, it was found for the Defendant. It was moved-in Arrefi 

of Judgment, That although ic be found there is nu ſuch Caſtorn, 

that yet he ought nottoipay Tithe for Wobd fperit i his Houſe,nor 

for Fencmgeſtaff tor Hedges, but pex Leger rerra ought to be dif- 

charged of them: Buc it was Reſblved by the Court, "That it & - 

not de jure per. Legers terre, that any be diſcharged of them for it 

is abal in ibitions, to alledge Cuſtoms, or by reafon of other 

Lands whereof he pays Tithes, that he is diſcharged of that Tithe, 


__—_— 


but. not to alledge, that per Logems teyris he is Uiſtharged 7 Anda -. 1. 1 
this: Caſe, the/ Plaintiff in the Prohibitlen a7 (ary op a Cit- (1) Tr. 4 Car, 
ſiom, and- it being found againſt him; {twas/ the De- ©.B. Cro. 1. 


fendunt' that 'a Conſultation! (Bould+be awarde(h ©}; By Cuſtom par. 80. Norton 
Tithes' may be paid for Wood ſpent in a mans own' Houſe. Mich. * _ $ 
14 Fac. B. Watly and Hanberry Agzeed. And albeit there are forme (,) "41,1, ,ge, 
Trees; of what age or bignets ſoever they be, that are regularly to & 215. Rol. 


Pay 'Tithes,, as Willows, Haſels, Hollies,” Maples, Birett, Alders, 649 P+647;Ry 


Thoris, &c, (53> yet if they are cat for - of Grotnids, 'or N90, 39+ » 
for 'Fewel to be: fpent in the Houſes of the within the cro. Je 15g 


ſame Pariſh, no Tithes ſhall be paid thereof, unleſs it hath been 652. Cro. El. 
otherwiſe by Cuſtom (:). Alſo Wood cut for Burning ' of Bricks, 499, $09. & 
to be uſed for repair of the Owners /Buildings in the fartte Parith, =_ _ ed 
pay no Tiches: otherwite if uſed / for Bricks to fell, or for! making, —— ph 5 - 
Haufes not ' of necef{zry habitation,''fo a5 the Wocd infit&own nt 7z. r, 2, 3: 
tuze be Tithable' (x). Likewiſe Tithe ſhall not be paid of theRoots (») Rol.1.645 
of ſuch Coppice-Wood, as paid” Tithe at the cutting thereof, if 7 %» 900: 
ſuch Roots were ſoon after the cutting ſuch Wood, grubbed up to ( pay 
cleanſe the Ground (ww). If Woodlands be mixt with Woods {x) Tr.19 Jac. 
partly Tithable, partly not! Tithable; it hath been held, Fhar if the B.R. Buckburſt. 
Major part be not Tithable, it fhaYf priviledge the reſt : but if the _ nm" 
greater -part; be Tithable, then all that is Tithable ſhall pay Tithes 6 6. = ——__ 
(x). Touching the manner of Tithing' of Wood and Trees, den. Par{. Law, 
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and how. the Tirhes thereof are to be paid and delivered, the Reader 
for his better {atisfaGion may conſult the Authors in the Margent 


- 
= 


(3) Co.11.par, 9): 
"Lig hop . - The Parſon of Hey] t an AQtion of Debt for 600 7. npon 
Brownl. 1. par, the Statute of ;Z. 6. for not4etting forth of 7:thes of Wood, and 
94- & 2. par. ſhews, that the Defendant had cut down 200 Load of Wood, to the 
Bar - _ & yalueof 200 /, and faith, 'that the Tenth part of that did amount 
Paſch. 5 Jac. f0 200 J. and ſo he brought his Action for 600 /. upon the Statute : 
Man ver, Se- And the Plaintiff was, Non-ſuit for one fault in his Declaration 3 for 
. whereas he declares the - price of the Wood to be 2007. it was 
a2 dilane o miſtaken, for it ſhould have been 2000 /. for he demanded more 
Debt, for the Tenth part than the Principal is, by his own ſhewing, If a 
man buy Wood Tithable, and burn it in his own Houſe, he ſhall not 
pay Tithes thereof, as hath been Reſolved. And no Titbes ſhall be 
paid for Wood cut and employed for the Encloſures in the Husban- 
Tr. 14 Jac. B, dry., . Alſo if a man cut Wood and burn/to:make Brick for repair- 
R. Parſon E!lzs jng of his Dwelling-houſe for himſelf and his Family within the 
and DraF7- p, Parith, no Ticbes (ball be paid for that Wood,) in regard the Parſon 
R. Porf. Ran & Þath benefit by the labour of the Family : otherwile it is, in caſe the 
Patteſon, & Bricks were only to enlarge his houſe within the Pariſh, and more 
Tr. 10 Car. B. than needful for his Family, as for his pleaſure or delight. If a 
=—_ _ w man fell Wood to me, and 1 burn it in my houſe, the Vendor ſhall 
Fon, per ©4"* ſand charged for: ithe Titbes thereof, and not the Vendee, for 'no 
Tithes. are dye'for Wood:burnt in-the Pariſhioners houſe, as hath 
been Reſolved. Paſch-:14 Fac in B. Parſon Ellzs and Drakes Cale, 
and Prohibition granted accordingly : Although it was ſaid, That 
by the Civil ( or rather Canes ) Law, the Parſon hath his Election 
to Sue either of them 3 |which:is contrary to the Common Law. 

CP Rog Inthe/Lord Clanrickard's Calc againſt Dame Denton, the Phain- 
Mich. 19 Ja "tif furmized to the Court, That all the 4]. of Kent, which is a 
Rep.” par, 2, Precin& containing above forty Pariſhes time out of mind, &#c. have 
been diſcharged of the payment of T:thes of Wood under the age 
of 20 years, and the Defendant had ſued him in the Ecclefiaftical 
2» Court, and hereupon had a Prohibition. And the Defendant Tra- 
verſed che Cuſtom, which a. Jury was taken at the Bar to try 3 and 
_ for inducement of the Cuſtom, Linwood was produced in Cap. de 
Decima, where it is ſaid, That before that time Tithes were not 
paid for Wood, which is contrary to the Old and New Teſtament, 
and that Aſſertion is made by _—_ Archbiſhop of Canterbury, 
for that this was a Provincial Conftitution, that at that time, wiz. 
17 E.3. Tithes of. Sylva cadua ſhall be paid ; By which Conſtitution 
the Commonalty tinding themſelves grieved, exhibited a Bill in Par- 
liament the fame'year17 E.3. reciting the Ancient Uſage of not 
paying ſuch 7ithes, and the laſt Conſiitution to the contrary, _ 

pray 
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prayed a Prohibition to the contrary : To which Bill anſwer was 
made in this manner, viz. Be it done in this caſe, as it' hath been 
done before this time. And the next yeat- another Petition was 
made in Parliament for the ſame cauſe ; to which it was anſwered 
alſo, That where Tithes of Wood have nct been uſed to be paid by 
Cuſtom, that a Prohibition ſhall be ted : And theſe Acts of 
Parliament the Plaintiffs Council aced out :of the Parliament- 
Rolls.Cyook Juftice gave the Rule,wviz. Quod de grofſis arboribus De- 
cime non dabumur, ſed de Sylva Cadus Decime ur. Vid. Ds. 
& Stu.164-4. 169.b. Anſcombe (aid, The Dottor and Student miſtook 
the maker of that Conttitution of Strarferd Archbithop. 


In a Prohibition tor Tithes of Wood it was luggelted, That in Semertox and 
t 


the Pariſh there is a Cuſtom,that all the Parſons 


he faid Church, C9tton's Caſe. 


time out of mind Hebuerum & gaviſi fuerunt (uch Lands parcel of Cro. par. 1. 


. the Mannor of E. in recompence of all Tithe- Wood within the Pa- 
riſh : It was the Opinion of the Juſtices,that it was a good Preſcrip- 
tion: for it may be that at the beginning all the Land was parcel of 
the Mannor, and then the allowance of the Profits of this Land was 


allotted indiſcharge of the Tithes of all the Woods within the Pariſh.” 


In Prohibition to ſay a Suit in the Eccleſiaſtical Court for Tithe- 
Wogdiit was ſhewed, that the Cuſtom of. the, Pariſh is, That the: 


Owners of any Houſe and Land in the Pariſh, who pay Tithe to' Norton and 


the Parſon,cught not to pay Tithe for Wood ſpent for Fewel in their —_ - a2; 
r0. Par. 3+ 


Houſes . It being found for the Defendant, the Iſſue being upon the 
Cuſtom ; It was ſaid, That notwithſtanding there were any ſuch 
Cuſtom, yet Tithe ought not to be paid for Wood ſpent for Fewel, 
nor for: Fencing ſiuff,but per Legem terre he ought to berdiſcharged 
thereof. | Reſolved, It is not de jure per Legem terre that any one is 
diſcharged of them 3 for it is uſual in Pariſhioners to alledge a Cu- 
ſtom, but not to alledge that per Legem terre he is diſcharged : 
And. in this caſe the Plaintiff in the Prohibition having alledged a 
Cuſtom, and it being found againſt him, a Conſultation was 
aw 

A Compoſition was betwixt an Abbot and a Parſon, that in re- 
compence of the Tithes of all the Woods .within the Mannor, 
whereof the Abbot Owner, That he ſhould have to him and his 
Succeſſor 20 Loads of Wood every year in 20 Acres of the ſaid 
Mannor to burn and ſpend in his Houſe : The Parſonage was Ap- 
propriate to the Abbey, and after the Abbey was: diflolved 3 the 
King granted the Parſonage to one, and the 20 Acres to another. 
It was Reſolved, That by the Unity the Eſtovers were not extin@ 3 
for if they be T:ithes that are not extin by this Unity of Poſſeſſion, 
for that Tithes run with the Lands: and Tithes de jure Divino &- 
Canonics Inſtitutione do appertain to the Clergy. 
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(a) Fitz. N.B, 
Caulultation , 
51+ $* 

(b): Mofe, © 
Caſe 1283. 


(:) More. ibid, 


(4) P. 14 Eliz. 
Harpur's Rep. 


(e) Cro. El. 
363. T. 


( f) Rol.1.645 
Z. 14, 15+ 16. 
Bulftr, 1.3-242. 
Foſs & Parker's 
Caſe, 

(g) Rol.1.646, 
Z, 18, 


Cuſtom for it ; For where the Vicar of K:/monſden in the _ 
. ® 


. Weol, of Sheep is! Tithable proportionably to the time they are 
inthe Pariſh-3 as this, iz. The Parſon ſhall have Eight ds of 
Wool.in Eighty,. bt. Forty Sheep' in the Parilh a whole year : Four 
pound of Wool //in: Forty, if they were there but | half the year: 
Two pound: of Wool in: twenty, if- they were there but three 
months: and but the Tithe or -Tenth of the twelfth part of the 
Wool, if.they lay;and fed bat- one-month in the Pariſh, The Woot 
of : Sheep-{horn. and dying before Eſter riext following fuch ſhear- 
ing, \s-nct-Tithable, unleſs the Parſon oy Vicar can alledge a fpecial 
Preſcription for it. Therefore Q. where by Prefcription ſach Tithe is 
claimed (a) 1t.:faid alſo, That a Cuſtom to pay a Half-penny for 
the Wool de ovibus wenditss after ſhearing and before Michael- 
#1, is goods and that the Sheep diſcharged ſhall be Weathers as 
well as 'Ewes (þ):-:Alfo: Waoklocks and Flocks of Wool, after the 
Wool tnade, are likewiſe Tithable, if there be more than ordinary | 
left, otherwiſe not :- And if 's Preſcription be alledged to be dif- 
charged of Locks of Wool, it muſt be ſet forth-of Wool caſually 
loſt (c). For Wool and Lamb, no Action lies upon the Statute for 
n6t ſetting out: of Tithes,” for they-are no Predial. Tithes: and no 
Action hes upor! this Statute for” ſmall Tithes, wid. Brown). Rep. 
pat; I, Calesin Law, 8c. 'yet Woot and Lamb are ſaid to be Predial 
mixt Tithes : Mich. Fac. 8. B. Bythe Decree or Canon of the Pro- 
vincial Conſtitutions the payment of the Tithe of Wool is regulated 
as the Tithe of Lambs, v;z. That if the Pariſhioner hath under Se- 
ven Fleeces, he thall pay a Half-penny for every Fleete 3 and if there 
be Seven Fleeces and under Ten, then'the 'Parfon or Vicar is to al- 
low a Half-penny for every one that is wafiting of Ten. 'Lindw.cap. 
Quoniam propter. And albeit by the faid Decree, Eleftion is given 
to the Parſon to receive his Tithe in manner aforcſaid.or to let them 
run on till a Fleece in kind be due in the enſuing year 3 yet it ſeems 
by the Common Law Tithes muſt be paid annually (4). Althotgh 
Tithe cannot be denied of Locks and Pelts of Woot where there is 
much in quantity 3 yet it hath been Reſolved, That where Tithe- 
Fleeces of Wool are paid, there (hall be no Tithe paid of the Locks 
and Peclts of Wool Ce). AWo where the Cuftom is to ſhear the 
Necks of Sheep about Aichaelmas, to prevent the tearing -off of 
the ſame by Thorns- and Bryers in the Winter, if this be done 
without fraud; and not to deceive the Parſon, then no Tithe ſhall 
be paid for theſame'( f ), But for the Wool of Sheep dying of the 
Rot, or any other diſeaſe, or kill'd or fold by the Owner, Tithe 
ſhall be paid ratably for the fame (Sg). And yet is hath been other- 
wile Reſolved, and that Tithe ſhall not be paid of the Pelts and 
Fells of Wool of Sheep-which die of the Rot, without a Special 


"== 


”_ _ R——— —— 


Bargain of Sheep, which had depaftured in the Pariſh 'trom' M#- =_ Poph 
chaelmas to our Lady-day : the party Surmizing, That he would 151. moth. 
pay the Tenth part of the Wool of them, .according to the Ca- Abr. Diſmer, 
ftom of the Pariſh. The Court would not grant a Prohibifior, Scf-5.5cR-21.. 
for that by this way the Parſon might be (defrauded of all, and the 

being now gone to another Pariſh, he cannot have any Woul 
at this time, becauſe it was not the ' time or Seaſon of ſhearing: 
Note in that Caſe it was faid, That de Animalibus Imtilibus, 
Parſon ſhall have the third part of the Bargain for Depaſture, as X 
Horſes, Oxen, &c. But de Animalibns Utilibus,” he fhall have 
Tithe in ſbecie (4). Finally, to obtain a Prohibition a man aledged (4) Mich. 
inter alia a Cuſtom, That they uſed to dip'the Wool" from the * Cari BE R. 
Necks of their Sheep for the preſervation of them, 2s aforeſaid, **** 197 
and at Shearing they uſed to pay the Tenth Fleece, in confideration 
whereof they uſed to be diſcharged of the payment of Tithes for 
Neck-Wool : Iſſue being joyned upon this and other Preſcriptions 
then Pleaded, and found againſt the Plaintiff, It was moved, That 
no Conſultation might be awarded ; but it was Adjudged for the 
Defendant 3 for the Prohibition is grounded upon the Preſcription, 
and being, found againſt it, that, &c. Wherefore being found for 
the Plaintiff, a Conſultation was granted. 7rin. 18 Fac.B.R. Fonce 
& Parker's Caſe. Cro. 2. par. 575+ vid. Bulſtr.3.par. 242, 243. the 
fame Caſe. Hugbe's Abridg, Diſmes, Sect. 5. St. 23. 

An Action of Debt brought upon the Statute of E.G. for not ſet- Trjn. 8 Jac. 
ting forth of Tithes, and the Plaintiff declared as well for the Pre- Rot. 134. Pain 
dial Tithes, for which he might well bring his A&tion, as for Yer» Nichols. 
other Tithes, as of Wool and Lamb, for which no Action on that — : 
Stag. woulg he 3- and upon Trial the Jury found for all, as well for gf py, 
thaſe Fat Whhuld,, 4s would not bear an Action 3 and after a Verdict 
this Exception was taken, and Judgment arreſted. If a man pay 
Tithe of Lamb at St. Marks-ide.and after at Midſummer he ſhear = 
re 
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4.6 Of Tithes. 
*Paſch. 16 Jac reſt of theLambs, iz, the Nine parts, he ought to pay the Tithe of 
inter Nichalzs Wool for them, although theze be but two months between the 
& Hooper, per. time of payment of the Tithes of the Lambs that were not ſhorn, 
Cure paid with their Fleeces, and the ſhearing of the reli, for it is a new 
Te. 12 Jac. B, increaſe 3 in this caſe Prohibition was therefore denied. But a man 
R. between {hall not pay any Tithe of Herbage of Sheep, for that he pays Tithe 


—__ 


Mich. 14 Jac. > R b 
B. R. be em from the Vermin, and not for the profit of the Wool, the Par- 
ay br yon ſon 'ſhall have no Tithes thereof ; - 

r, per Cr. much ſhom by Covin for the benefit of the Wool : the Law is the 


months before and two months after Michaelmas to preſerve them 
Caſe Ibid. and their Fleeces from the Brambles,” no T:thes ſhall be paid. there- 
of, for it appears that they were not ſhorn for the benefit of the 
P. 14 Car.B.R, Wool, it being done at that time before the Fleeces are increaſed at- 
inter Dent & ter their being ſhorn throughout. Likewiſe, if a Pariſhioner cut off 
Salvinger Cur. the dirty Locks of his Sheep, for their better preſervation from the 
__ Vermin, before the Shearing: time, and that without fraud, no Titbes 
? ſhall be paid thereof 3 and Prohibition granted in this caſe. But if a 
man kill Sheep, he ſhall yet 'pay Tithes of the Wool that comes of 
them, but not for their Skins. 
For a Prohibition for ſuing for Tithes of Locks of Wool, it was 
7 ſuggeſted, he had payed the Tenth Flecce of Wool in fatisfa&tion of 
* Feſop & Paynes all Locks and Tithes due for Wool : The Court held, That in this caſe 
; Caſe, the ſubitance of the Preſcription was good enough, becauſe Locks be 
Cty Bee b; hot of the ſame value with the Fleece : But in regard of a fac i 
the S ion, that it was not (that they had uſually paid) whi 
is A > Conblation was awarded, - Joel} 2 


CHAP, XXXIN. 
Of Banns; 


3. Whence the probable derivation of that word, and what it ſig- 
nifies. 
2. The manner and form of Publication of Banns according to the 
Provincial Conſtitutions. 
. By whom Licences for Diſpenſation of Banns may | be- granted 
, according to the Canon} Alſo — whom, and. ——_ whad 
Conditions or Cautions. 
4. Requiſites or Preparatories in Law unto ſuch Licences. 
5. A Caſe at Common Law, with the Reſolutions of the Court re- 
lating to Banns, with the Power of the Eccleſiaſtical Furiſ» 
dijon therein. 


(1): ANNS (bannus vel bannum)) if Ban in the Brittiſh 
Language {ignifies Cl/amor,as Mr. Blount gives it in his 
Nomo-Lexicon, then we need ſeek no further for its - 

Derivation : Bannos, Q. an non declinata voce @ Grac. miy omne, 

iT: mdow innoteſcat. Mutatur enim facile ® in 3+ For though. 

the Word be tly mentioned by the Feudiſts, and thence 
applied to other uſes, as to that which we here in this Kingdom 
call a Proclamation, whereby any thing is by Authority publickly 

Commanded, Permitted, or Forbidden, Vimcen. de Franch. Des 

ciſ. 521. & 360, yet in the Senſe here meant and intended, it 

is not fo properly a Proclamation as a Publication or a publick No- 
tice-giving. And therefore by the word Banns, as we uſe it, is- 
intended that publiſhing of Matrimonial Contracts in . the Church 
tempore Divinorum, before Solemnization of Marriage, to the end, 

That if any have ought material to objeRt againſt the intended 

Marriage fignified by ſuch Publication, either in reſpe& of Pre-con- 

trat or otherwiſe, they may ſeaſonably make their | Exception 

againſt it, conſonant to the very Letter of the Canon Law, where 

Banna ſunt proclamationes Sponſi &- Sponſ@ in Eccleſia fieri ſolite, 

C.27. extr. de Sponſ. &* C. ult. Qui Matrim, accuſe poſ. &c. wit. 

de clandeſt, Deſpon. vid. Gothof. ad Now. Leon. $89. im med. bi. 

Hottoman is very confident that there is both bannys and bennum, 

and that they fignific Two diſtin things, and neither of them to 

our purpoſezfor according to his Expolition,the one ſhould lignifiean 

Edi what day their Vaſlals or Slaves furnilh'd with Hozſe and _ 
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ſhall encounter one another 3 the other a Sanction or Decree, that 
is, a Mult or Fine impoſed on him that does not obey the Edi&t. 
Hottom, in verb. Bannus. De wverbis Fendalibus, 

(2.) In the Provincial Conſtitutions Bamna are publick Pro- 
clamations or Denunciationss, Zand. Provin. Conſtit. de cland, 
Deſpon. C. 1. gloſ. verb. Bannorum. Others deſcribe them to be 
Eaitta publice propoſita Petr. de Anchor. in cap. cum in tua Ext, 
de Sponſal.” By the {aid Provincial Conſtitutions that Bayns ought to 
be Solemn Publications, that is, they ought to be thrice publiſhed in 
the Paxochial-Churches where the contraſting Parties and their 
Parents dwell, on three Sabbath-days or three Feſtivakdays (allow- 
ng forme interval of time between'each) at the time of Divine Ser- 
vice, when- moſt of the Pariſhions are affembled together, by the 
Parſons of the faid Pariſhes reſpetively, or others in holy Orders, 
at ſuch times and Seaſons wherein Solemnization of Marriage is, 
not Canonically prohibited, glof. verb. Bannorum, ubi Japra.- Ye 
where three Feſtivals immediately ſucceed each other, ſach Publi- 
cation in them made, holds good in Law 3 Prov. Conff. de Spon|/. 
gloſ. in verb. a ſe diſtantibus : As allo (hall the Marriage it felf,when 
once {olemnized, albeit fach Publication of Bamns, as aforelaid, 
did not precede the ſame, gl. in wv. Solen. Edit. de cland. Deſpon. ubi 


Pre | 
(3-) But by the Eccleſiaſtical Canons now in force;it is Ordained, 


(5) Can. 101, (4) That no Licence for the Sokemnization of Marriage fhall be 


granted, without thrice open Publication of the Barns, according 
to the Book of Common Prayer, by any Perſon exerciling any Ec- 
defiaftical JuriſdiQion, or claiming any Priviledges in the xight 
of their Churches ; but ſhall be granted only by ſuch as have 
Epiſcopal Authority, -or the Commiſfary for Faculties, Viears-Ge- 
mweral of the Archbiſhops and Biſhops ſede plena, or feds vacante, 
The:Guardian of the Spiritualties, or Ordinaries exerciting of right 
Epiſcopal Juriſdiction in their ſeveral Juriſditions reſpeCtively, 
and unto fach Perfons only as be of good State and Quality, and 
that a poed caution” and' ſecurity 3 which ſhall contain thele 
Tour Conditions, ('r.) "That 'therein is not any Impediment or Pre- 
-contract,' Conſanguinity, Aﬀinity, or other lawfut Canfe *to hm- 
der the faid Marriage; (2. That there is not any Suit depending 
in- any Court before any Ecylefiaftical Judge, tonching any*Con- 
tra& or- Marriage of either of -the faid Parties with any other. (3.) 
That they have the conſent of their Parents or Guardians. (4-) 
Thar they {hall celebrate the {aid Marriage publickly in the Parith- 
Church or @happel where one of them dwells,and rhat between the 
hours'of Eight and 'Twdve in ithe Forenoon. Paſch, 8 Car. B. K- 
Caſc Mat rimgley verl, Martyn: It was Refolved, That if any _— 

with- 


—— 


Of  Bamns. 

without Proclamation of Bexne, or Licence to-diſpence ther 
they are. citable for the ſame in the Eccleſiaſtical Cour 
Prohibition lies in the caſc.. Zones Rep. 


(4.) Befoxe any ſach Licence (3 aforeſaid) can ,be granted,,,it 
muſt appear to the Judge by the of two ſufficient wit 

that the conſent of the Parents ar Guardians is thereunto obtained.: 
and one of the parties muſi perſonally ſwear; that he believes there 
i5.no Let or Impediment of Precontra, Kindred or Alliance, : or. of 
any other lawtul cauſe whatſoever, nor any Suit commenced in 
any Ecclchaſtical Court, to hinder the. ſaid. Marriage according.to 
the Tenor of the faid Licence. 3 But in-caſe.the Parnes- be .in. Wir 
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Vicars General, or other the ſaid Ordinaries, > cw" with vacating, 
ſubjeGing the Parties 


(5-) In the Caſe of Matingly againſt Martyn it was reſolved 
1) That the Cognizanee of 
pected living in Adultery doth appertain to the Eccleſiaſtical 
Court. (2) t if any marry without Proclamation of the paſch. 8 Car. 
Bamns, and without a Licence to diſpenſe therewith, they are B. R. Matiniey - 
citable in the Eccleſiaſtical Court for the ſame, and no Prohi- v*'\- —_ | 
bition lies in that caſe ( as aforeſaid.) (3.) That if any Licences 192 **Þ: 
to marry without Banns be granted by the Ordinary of the Dio- 
ceſs, or by Commiſlaries or Officiak in their Juriſdictions, or 
the Archbiſhop -in his Province before the Statute of -25 HB. 
-Cognizance of the ſufficiency of ſuch Licer.ce, of the Form 
of the Diſpenſation, and of the Conditions and Proviſoes of ſuch 
Licence, and whether ſufficient Notice thereof were given or 
not, are examinable only in the Ecclelialtical Court z and when , 
the Licence is ſufficient, and the Proviſoes well and duly ob- 
ſerved, and Notice thereof, and this be refuſed or rejeted in the 
Eccleſiaſtical Court, yet no Prohibition lies, but the Party grie- 
ved muſt have his remedy by way of Appeal, and not other- 
Wiſe, (4.) That where power is given by A& of Parliament to - 
the Archbiſhop. to grant Licence either de novo or in Confirmati- 
£1 of his Authority 3 yet the form of the Diſpenſation, and the 
-B b b b oblcr- l 
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£ ohlerration of the Proviſes a] Confiticns thiwe? 7 when 


Aufficient notice was given or not ate exathinable in the Eccle 
roy a _ if thcRowes ad op—irhps rep nr 
tion tt is oO Buc.if je 
'Into- in the Keekekafticat ade 167 the words of 
Act of25 H:8. do giye fafficient power to the Archbiltiop'to.g 
a Licence, there if the Eccleſiaſtical Court'doth jade 
-power, a Prohibition lies, and not otherwiſe 3 ' but if eg 
the Licence in of power, and only x--\ Baſo POLY and 
Gp e= in, fach caſe a Prohibition-doth 
to grarit Licences be by A@ of Parlia- 
emgor ting yet the Licenſe it (elf remains an 
Ecactufical thing, examination of all theſe things,(faving 
ron) ens de Edna Cow le 


CHAP. XXXIV. 
Of Adultery. 


I, my Adultery, why fo called, and in what Court Cogni- 
zable. 

2. The puniſhment of Adultery under the Levitzcal Law; avd © 
what it was anciently by the Civil Law. 

3. The ſeveral Puni s oa ancietuly according to the Qua- 
lity of the Offenders reſpeFively. 

4 Adulterbrs compared to Idolaters; ſtrange puniſhments of Adul- 


tery among the anciem 

5. The Severity of certain Eccleſiaſtical Laws in. anciem times 
againſt Adultery. 

6. The Cuftoms among the Artabians, Mahumetans, Tartars, Indi- 
ans, Pagans, in puniſhing Adukeries, | 

7. The Civil Law touching Fealouſie, and ſecond Marriage, 'the . 
former Husband then Irving. 

8. Adultery, what in ſenſu largo 3 bow the puniſhment thereof 
now mitigated '#t the Civil Law to what it was anciemtly > and 
bow puniſbed at the Canon Law. 

9. The diverſity of Puniſhmems inflited ow Adulterers, according 

' #0 the drovers. Cuſtoms of Nations reſpe@&iwvely. 

IO, = dug reſpet# the Temporal Laws take ſome Cognizance of 
Adultery. 

11, What the Saxons of old in this Kingdom called the Puniſhment 
of Adultery, the remarkable Caſe of Sir J0. de Camois. 

12, Adultery falls under « —_—_ C ation of Law \, the 
Hiſtory of the Adulterous Stork. 


(1,) DULTERY, or Adaherinn, i | ad alterins 
| thorum |] where the Rights of Matrimony are 


violated, Lindwood's Conſt. de Office Archipresb. werb. titas conjugats 
tertium mandat- is the Inconvenience of Maznied perions, or of /per- & conjugate... 


ſons whereof the one at leaſt is under the Conjugat Vow. 
is properly cognizable within the Eccleſiaſtical Juriſdiction 3 the 
Conviction whereof is by Examination and other Legal proot re- 
quilite by the Law of the Church 3 which if committed by any 
of the Clergy, duly convicted thereof, he was puniſhable by Im- 
priſonment at the diſcretion of the Biſhop or Ordinary of that Dio- 
cels wherein he zefades. (6). 

Bbbb z (2.) By 


if 
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(2.) By the Levitical Law Adultery was puniſhed with Death in 
(c) Lev.2.10. both Sexes, (c) yea ſtoned: to death (4): By the Civil Law alfo, 
"Deur. 22-22. which calls it the Violating of another-mans Bed, the Puniſhment 
(4) Joh, 8:5- anciently was Death, both-in the Man and in the Woman 3 But 
afterwards the puniſhment was mitigated by that Law as to the 
"Woman, ſhe being firſt whipt, and then (hut. up in a Monaſtery, 

but by the Canons other Laws are inflicted. 


(3.) At the Synod in Ireland, held. by St. Patrick and other 
Biſhops An. 456. by the 19th Canon'thereof the Adulterers were 
to be excommunicated. - At the Council held at Berghamſtead by 
Bertwald Archbithop of Canterbury, the Biſhop of - Hereford and 
others in the fifth year of Withred King of Kint An. 697. ſeveral 
Laws were made againſt Adultery, according, to the ſeveral quali- 
. ties and conditions of the perſons offending reſpeftively  belide 
Excommunication againſt all ſuch , if the Adulterer were an Alien 
he was to depart the Land, and to take his Sins' and his Eftate-awa 
with him 3 Ta Souldier, then to be fin'd five pounds: ' If a Ruſtic 
or Country Husbandman (known in the Law by | Paganus | ) then 
to pay fifty ſhillings; if +a Prieſt,” then to be inhibited from admi- 
niſtring the Sacrament of Baptiſm, © ' 


(4.) Boniface Archbiſhop of Mentz,, when he. was the Po 

Legate in Germany, An. 745, in his Epiftle to «Arbelbe/d King 

Adis, compares Adalterers to Idolaters z and moreover lays, 

that the Greeks and-Romans compared Adultery to Blaſphemy,when 

committed by or with one of religious Order,and adds, that among 

the Pagans, in the time of the old Saxons the very practice was, 

that if a Virgin- Adulterouſly defil'd her Fathers Family, or a Mar- 

ried Woman plaid the Whore, they were enforced to be their own 

Executiogers, and by. their own hands to reduce themſelves by 

Strangling to dead Corps, which being after burnt, the Adulterer 

was hanged over the Aſhes thereof; and at other times the Adul- 

tereſſes were by thoſe of their own Sex, out of their zeal to Chaſti- 

ty, whipt from Village to Village, till they were whipt to death, 

— ba . . In Antiqua Saxomia, ubi nulla eft Chriſti cognitio, ſi Virgo in pa- 
fly mobrg terna Ya maritata,\ ſub Conjuge fucrit ARE fag 
bald. Ang. Reg. ffravgulatam cremant, & Joya fFoſſam ſepulte corruptorm ſuſpen- 
Antiq. Brit. f. dint > aut cingulo tenus weſt ibus we flagellant eam caſt & ma- 
60.0. 20 trone, & cultellis pungant, & de Villa in Villam inter ſe occurrunt 
: nova flagellatrices, donec interimant. By the Laws of William the 
(6s 2ecoting Fu Conqueror the Adulterer was to be put to death. $i Pater depre- 
'& Specilegium benderit Filiam #n Adulterio in domo ſua, ſeu in domo Generi ſui, 
P-.185. 1.27. , bene licebit et oure (lege forſan occire, eccidere) Adulterum. I 
l . (<) In 


| Of Adultery. 


(5-) Tn the. Eccleſiaftiaal-Laws'of Reverb King" of Sis; Awn. .. 
840. by the 14rb and 15th Canon thereof it &'ordained,- that he . | 
who deflowers 'a Virgin, 'thall die'for it, ' unleſs ſhe defires him for 

her Husband 3 and thathe who-adulterates andther mans Wife not 
diſſetting, both ſhall ſuffer the ſevereſt puniſhment, unleſs ſhe were 

undet force, in which caſe The ſhall: be *acquined..” By the Feclefi- 

aſtical Laws'of : Hhe/ Dbs _ Wales, Ann. 940; it was a fuf- 
ficient/cauſe of Divorce, 'ifa Woman Yid' buc/als any: other Mars 

than her Husband! //18. Yea ſhe ciaſt loſe her-Dower and all” her 
Rights by that Law, and only-for a kiſs ; and by the fame Law A- 
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dultery -in the Man was held as a kind of Hoſtility. ' In the time of = 
the Jatter Saxons by the Ecdefiaftict Laws'of King; Kd abep4y: 
Adalterers and Murderers had one and the puni and by 


alike denied Chriſtian Burial. After him;by che Eccleſtaſticad fhaws of | | 
King Knute. An. 1032. Adulterers and {uch'as violated the C 

of a Widow or a Virgin, were to be baniſhed and their Eſtates cot * 
fiſcate: And in' caſe a Wife played the Strumpet, her  Husband 
living, he wasto poſſeſs himſelf of all her ' Eſtato” Rtal- as: Welt 4s 
Perſonal, 'and ſhe to have her Noſe and Ears cut-off, and'/an indeli- 

ble Blot with perpetual Infamy to remain upon her Family; - 


(6.) The Arabians (as Straho relates ) though they uſed In- 
ceſtuous Copulation with Siſter and Mother, yet - puniſhed Adul- 
with Death ; but that only was Adultery in their account, 
which was/out of the ſame Linage or: Kindred, for otherwiſe,” All 
of the ſarme Blood to uſe the fame Woman, was but their ( I» 
—__ ) Honeſty. And by the very Alchoran not only :is an unchaft 
on another Mans Wife forbiddeo,' but alſo if a Wife be con- 
victed of Adultery by the Teſtimony of four Women, ſhe is con- 
tin'd to-perpetual Impriſonment in-her own houſe till he dies; and 
none ſaftered* to come- at her: ' And:ini ſome'piit- of. the Grand' 
Seigniors Territories the Turks have a: Tuitom to-thruſt the Adul- 
texers head/into a Dung-Wa'ler of the/Paunch of a'Beaſt new killed, 
and fo to carry . him through the Streets 3 but for a Chriſtian to 
have Carnal knowledg' of any of their Women, is Death, unleſs 
hetum Terk; And with the Tartars their Women are fo'chaſt, as 
that-Adultery is ſeldom heard of among them, but' when it hap- 
pens'to-be -committed, they punah' it alſo: with death (e).' Among (4 vin. 1. ;. 
the very Pagan Indians as at Dominica, Cuians, "Bantam, Fapan, c.86, 
and other parts.of the Indies, Adultery is paniſhed*with death: (f) —— el 
Likewiſe the Fawvans and Chinois or Chineſſes inflict the fame pu- /—_ 
niſhment of death on Adulterers ; and at Pequim, the City where 
tie King of Chis makes his Refidencez the Dowries or Joyn- 
twcs of convicted: Adulterefies are bettowed on the hate 
| e- 
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(b)Lerius  M 
(#) Mex, Hiſt, 


{& ) Purch.Pil. 
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(1) Linſ.c. 16, 


Peta Prince joving to Gwe, 

by - their own Pazents 

AR eath, Cay Hope r which, .. Ar 
Braſile;/ the kill his Aduleeous Wife, - (6) and at 


LS dw eo ery was death 3 (3) alſo by the Laws 
of the! Inpuat; the »aacient Librils'ob; [Pere Adultery and. Iacefi 
with.Afcendents | ar DeCendevs in the! direct -Line was punilled 
with cath 3 .qet they held. it adar\' > 0 to have many Wives, 
whertef 'one ouly' was with whom Marriage! was con- 
tracted, | whey Wedded ate veceived with a particular Ma- 
Certmony; She only was held as the Adultereſs and with 
Advlcexerdicd for: it 3 the others: being- rather Concubines that 
wee: adt nglentiood by-thera. as capable of this Offence 'at 
Punifardent LE)! hdced-in the Kingdom of dngels ine/Edb5 
and at Bengals ui the: Tudies, Adultery'is but the los of the 
teres Noſe), 2d in Grinee it is in the Woman but a Divorce 
and Baniſhment from her houſe,aud #1the Adulterer but a forfeiture 
of 24 Pefe's of {Gold'to the King and among the » ROW 
ſince the:Sward'nd Scepter departed from Judah, it but a Pe- 
naly infind of quininent,end bur's ſianding up to. the Chin 
in cold Water to quench the Flames of Luſt. Theſe Prefidents are 
not bere quoted for Laws, but only to tet us ſee what Conftrudtions 


even Pagans and Mahametans have made of Adultery, 


C7.) By che Gin Law, a/man abzaf bis: Wiks, may accuſe las 
before « Competart ')udge- of ery; if afcer three Admoniti- 
ons, m the Preſence of three cxdible Parſons, given to the' Perſon 
lalpected of. too mach Familarity with her, he refrain not from 
her company and communication with her. Amtb. Col. 9. By 
which Law al6:both Sexes are puniſhed 2s guilty of Adukerys if a 
Weorian; whoſe Hoshand: is absoad in the Wars, or otherwiſe ab- 
ſeiat, . maxry! againg before: fhechath certain intelgence of his death, 
e#her from the Commander under whom he ferved, or from the 
en acronr4, 0 ie RS he died, for without ch certain in 
telligenae;. if The me to marry again (how long, ſoever her 
band is otherwiſe abſent from þer*) both fhe and be who married 
ker.thail be punifked as Adulteresss and if her fgrmer Husband after 


. Juch het ſecond Marriage return back.apain, the alſo ſhall return back 


again. to her former Husband, if he will receive her, -otherwiſe the 
ſhall live apart from thery both, Auth. Coll. ibid: Blackden mar- 
ricd one. withiniage, and after diſagreed, fo that they might marry 
dicewhere;_ )and the firſt Wife had Iſſue by odoer :Husbands, and 
died! and Blackder was ſued in the Ecclefiafticab Court: by an In» 
forcies ſuppobng he had married a Woman, living kus other wy 
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_—_ it with death. Selucus, otherwiſe Nicaner,” 


vages, 

Tulidn fi the word ' UK ek | 
An to both: 14. ped 'L'S EFul. & 1, 
Alule. "Bat to' puny d hey ar ger colruerth» bo» 
biles, for thoogh all Adul ,, yet* ey i . 
dom is not Adultery ; "bith of of Which Have their HadAbe putii 
ments. according, to the Laws and Cuſtoms of the. place where 
they are committed. Gratzus out of Zeſſus affunts, thae the Adul- 
texer and Adultereſs are not only obliged to indemyitie' the inneo- 
cent party a5 to all Uk .Allmentation of the  utlawful 
begotten, bat- alſo ' ro" make good what damage” the ay 
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Crom. 140. - are gone to 2 ſuſpefted Houſe in the night ) the Officer may 
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[yy or altom , 0 of Olfenders of that bind; 


gi 
Lairwite, ſore Mannors, in reference to their Villains and Tenants. (w) And 
(w) Vid. Fleta EP Statute Law, a5, alſo by the Law of che Land, a Wike that 


— 7 1 her Ausband with. an Adulterer, and 
[> ep ar-4- I ik to him, 'loſeth or forfeits her Dower or 


*P 
fo. 206. jou thoug h' ſhe depa rted him with his own 
(x) St. Weſt, Faro to OM Noh c eto kable go Caſe of Sir Fokn 
Tafi'f, -Co.1'P» Je Cams, Son-of the Lord Ralph Camoss, in the time of Edw. 
*435 the firſt, who, 'of his own voluntary Will gave and demiſed his 
own Wife Margaret, Daughter and Heir of Fohn de Gaideſden 


unto Sir William Pane] Kt, ang together with her gave, games 
ea, 
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Of Adultery. 

releaſed, and Qait-chimed all her Goods and Chattels, &c. ſo-thac 

neither hicaſelf nor any other in his name, ſhould ever after make. 

any.daim, or challenge-any intereſt in the ſaid Aſargarer, or to or 

in--hex Goods or Chattels, &c. Whereupon ſhe demanding her 

Dower in. part of the.Lands of |S. Fohy Camoxs there a 

Suit at Law, wherein ſhe was overthrown by Judgment given, That 

ſhe ought to bave no Dower out of bis Eftate, upon the Statute, of. 

Weſtm. 2: Quia receſſit ' a, Marito ſuo, in vita ſua, & wixit ut: 

Advitera cum pradifto Gulielmo, &c. (y ). (5) Cambd.' 
(12.) There are. of the Church of. Rewe, who hold that Adul- Brir. tic. Sſ- 

tery in conjugato cum .ſoluta is minus peccatum quam in conjugata. ® ; —— 

curn ſoluto}, the reaſon they give for it 1s, for that it is far more re- © 545” 

pugnant to the Law of Nature that one Woman ſhould be-joyned 

to-two Men, than e contre, and ſuppoſe that Bigamy in the Pa- 

triarchs of old is an impregnable Fortification of that Reaſon 3 

the Feminine Sex will give them but little Thanks for this Opini- 

on : But leaving them to enjoy the one and the other, we hold 

that This, as to the = @-, and Puniſhment thereof, is properly 

within the Eccleſiaſti i it being moſt conſonant 

to Reaſon , that in what Juriſdition Matrimonial Cauſes are 

controvertible, in the ſame ſhould the Violation of Conjugal 

Rights be diſcuſſed 3 to which end, as well the Civil as Canon 

Law ( though that eſpecially ) are furniſh'd with great variety 

of Conſtitutions, to obviate all manner of circumſtances relating* 

to this Subjet, Paſch. 8 Car. B. R. Caſe Matingly verſ. Mar- 

151, It was Reſolved, That the Cognizance of aff | A he vat 

Adulteries,. and of ,Perſons ſuſpeted to live in Adultery, doth be- 

long to the Eccleſiaſtical Court. Fones Rep.. So then Adalterium 

being, quaſ# Acceſſio ad alterins thorumt, js the violation of anothers 

Bed 3 whence it is required, - that either both, or one of the Par- 

ties, be under the Matrimonial Vow 3 for that conjugal circum- 

ſtance, either in the Male or Female, is as the cauſa ſine qua non, 

that the luxurious Act falls under the notion of Adultery, in di- 

difiQtion from a&ts of the fame kind under other circumſtances ->- 

For the Law holds, . That it may committed in a threefold manner, 

either ex parte wviri, vel feming, wel —_ always ſuppoſing that 

one or other are Matrimonializ'd, and both living, The Penalty of 

Adultery hath varied according to the Laws and Cuſtoms of ſeveral 

Nations, and of ſeveral Ages in the fame Nation 3 as appears by 

what hath been ſaid on this Subject 3 The puniſhment of this Epi- Lefſius de Juſt, 

demical Evil, the very Brutes and meer Animals have given us a & jur. lib. 4. 

prelident of, if credit may be given to ſuch as have made report of ©*P-3: Deb. 10. . 

the Stork, 'of which Leſſivs writes out of another Author, as being OT 

4 Creature of ſtrange abhorrency and revenge of Adultery, that bY 

Cccc t 
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Of- Adaltery. 


.- the very inſtin& of Nature the jealous Animal, impatient of vindi- 
TR Ayes me- Feather to 
adviſe in the Caſe, Teſtifying that 'in his own time a certain Stork 

ing as it were convi Adultery per olfattum maſculi ſui or 
the ing of -her Male, he conven'd a Flock of other Storks, be- 
' fore whom he ſo proſecuted (Neſtio qualiter, ſays the Author) the 
Inditment-againit the Female Stork, that ſhe was faſt deplum'd, 
then'torn in. pieces by the rude Multitade of the other Storks, as if 
'in a ſolemn Council they had all unanimouſly ſentenc'd her to death 
as an Adultereſs. If the. Report ſeems improbable, yet the Moral 


5 very applicable. 


CHAP, XXXV. 


Of Baſtards and Baſtardy, 
, wa Baſtard ſignifies ; the derivation of that word. 
The difference between Baſtard and >. what Mulier /igni- 


WT ; and why ſo called. 
3» eral Be diſtinguiſh'd at the Common Law into Special and Ge- 


2 
Preſamprions of Law touching Baſtardy, in caſe of the Husbands 

if abſence way Wife. 4 

5, Five Appellations of of Baſtards for diffiniion-ſake at rhe Civil 
'Law,with reſpett to the ſeveral qualities of the Perſons of whom 

were begotten. 

6, The differem Modes of proſecution of Baſtaxdy in the Temporal 

fiaftical Courts. 

7, Linntation of Tine in 7 ng to Birth ani Baſtardy by the 
Ciil Law > The chaſt Widow of Paris, whoſe Child Ad the 
14th month after her Hmband death, was adjudged Legit 
mate. 

E. wig arp "a.ige Merriogy or 11mnediately after Marri-. 
Jo ; Or d-ongarery Hurband died - 
without ing ey why d or mot? 

9. The legal computation of Time dyworyrha the Birth of a Child, 
whether Legitimate or not ? And of ſuch as are begotten ofier 


s Drooree. 
10, The of a Woman having a Baſtard, that may be - 
to the Pariſh. 
11. How the ſame Perſon may wn divers refpetFs be both a Baftard 
or Nullius Filius, and yer & Son. 
12. The Phyſjeians report m Court, im 4 Caſe of Common Law, 
how long « Woman miy go with Ch1ld. 
13. The Biſhops Certificate requiſite in a Plea of Baſtardy, in diſ- 
whiliy of a Plaimiff. 
I4. The Payer of the Juſtices f the Peace, and of the Seſſions, m 
reference ts the repmed Fathers of Baſtards. 
15- In an Attion for ſaying ſuch an one had a Baſtard, @ Probibi- 
tion to the Ecclefraſtical Court, becauſe they admitted the De- 
entlants Con fn but would not allow of bis Taſtification. 
16, Who 'are beld as Baſtardiz'd «7 the Common Law: 
17; What & Mulier #. a Common Law. 
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| 478 Of Baſtards 
438. Other Deſcriptions of Muliers and Baſtards. 
19. The difference between the Civil and Common Law in point of 
Maliers and Baſtards, Le 
* 20. What kind of Divorce ſhall Baſtardize the Iſſue ? 
21. Different Reſolutions touching Baſiardy. 
22, A Mans Divorc'd Caufa Frigiditatis, "Marries again, hath 
Iſſue by the ſecond Wifeygbe firſt Living, Queſt. Whether that 
Iſue be a Baſtard ? 
23: A Caſe of . Remark touching - this Subjet adjud. in \e- 


— = 


* bh 


land, 
(1,) ASTARD, Baſt ardus, Nothus, Spurins, Filius Na. 
taralis, Filius Populi, Filius nulltus, Inceſt wſur— 
Adulterinus, illegitimo coitu Progenitus. Ba#tard is 2 
French word, Baſtardd _—_— z :yetſome are of opinion that the 


() Caf _ word | Baſtard | hath its derivation from two German words 


gurd. p. 1116. [_ Boes art | that is, De eneris in os Q. an non e Grac. Baſlaris, 
6) Tooms: of 4.C. rot 1 How agin; Þ M and, _ _— wr 
Law, ver one (8s). Baſtard is that Male or Fernale.that is ten 

_ ny of any Woman not Married, ſo that the Childs Fathex is -— , —_ 
20 17:3: 9: 4. by order-and judgment of Law, for which xealon he is called Filius 
og to wlpiaxus Populi (b). oh 

+. defiled (2.) Baſtard and Mulier are oppoſed each toother at the Common 
(e) Ibid. verb, 12w, Otherwiſe at the Canon Law. 'For at the Common Law hy 
Mulitr & Lit. A4ulier is meant” and underſtood one that is lawfully begotten and 
Temires, lib.z. born, and therefore where they are compared. together 'we ſhall 
_—_ find at that Law this addition to them Baſtard eigne or Elder, and 
| « *; Malier puiſne or Younger and by the CommenLaw he or ſhe that 
Cc. 11. and Is born before Marriage celebrated between the Father and Mather, 
-Smith.de Rep. is called a.Baſtard 5 and by that Law, -a Child begotten and bom 
__ lib. 3 "of a Woman out of Marriage, by one who after Marrieth her, is 
TX Glany. 1.7, aid to be not a Mulier but a Baſtard (c). This word ha 
c. 1. & Britt, ſeems to be a word corrupt from Aelior, or the French | Melieur 
<c. 7. & Skene {zenifying .at Common Law the lawful Iſſue, preferr'd before -an 
de _ hg. Elder Brother born out of Marriage+(d). But by Glawvile ſuch 
en flies, Lawful Ifue ſeems rather Mulier than Melior, becauſe begotten 
Vid. Co. on & Muliere, and:not ex Concubina 3 for he calls ſuch iſſue, Filies Mu- 
Litr, fo. 170.6., /;eratos,oppolmg,them.to BaFtards (e) Quia Mulieris appellatione 
& 243: » ip #x0r cont imerur, l. Mulieres 13. & ibid. gloſſ. De verb. 7 

3 4 = 9 (35) Baftardy| Baſtardia] at the Common Law ſigniheth a de- 
(2) — Gro fect of Lawful Birth objeRted to one begotten out of Marriage ( f }- 
fo. 64. which Law doth diſtinguiſh Baftardy into Special and.General (g ). 
(+) d. Stat. The later whereof being only a Certificate (4) from the Biſhop 
9M. 6-U. of the Diocels to the King's Juſtices, after jult-enquiry made y 


A. ae ac tro 2&6 tw. a Oi at _ ESD. 


__ «nll Baſtardy: 473 

her the Party enguiz'd of, be Be/terd ar, not, [upon ſore queſh By 
Inheritance 3 and the former being, only a pad re 

Common Law againſt him that -calls 


ar an. Examination of Trial; whether a 
gs wr y—raryea and fo does but rather imply what it is 
not, expreſs what it is (s). Which (according to a better De- ,; | 
fnition) is an unlawfol (ate of Birth, dialing the Pay co ugeed 12 ba 
in Inheritance. ... , | nb none in Þonieity Be 39» 
(4.) Ic appears by what hath bern Gaid, thai a Baſt one 
that is born of any Woman! ſo as the Father be , not. knows ac- 
ing to the order of Law (&). So that if any Woman hath 2a (4 Co. 8-102. 
Child her Marriage, it is a Bafard : And though.the Fa- $.55-ſup» Ut. 
ther thereof aftex. marry the Mother, yet in the, Judgment 'of the 244 
Common Law it /is till a Baſtard, but at the, Canon Law it. is ; 
otherwiſe as aforefaid (7), If one marry inf. 3 Maritagiy (1) St. 20 HF 
and hath thereby Hue. Qu. whether it be a Bafard or Adwjer in © 9; * Re 6. 
caſe Divexce doth after thereupon enſue (-»). If there: be Iſſue by ——q___— 
a ſecond Husband or Wife, the former then living, ſuch Iſſue is a (53 46 Ed. 4. 
Baſtard (n). A Woman Eloping from her Husband, and living 29. & Bro. 
in Avoutry (her Husband being Sex that. he.cannot come 5<%: 43+ & 
at her ) having Iſſue in this time 3 this Iſſue ſeems to be a Baſtard: No k3s. 
But by the Conimon Law, if the Husband be infrs quatzor maria 14. 7H, 4. $+ 
( he ) within the juriſdiQtion of the. King of England, and his Wife 18 Ed. 4 26. 
have Iffue in his abſence, No proof is Admiſſable to prove the Child 
a Baſtard, unleſs there be an a t impoſſibility of Procreation 
m the;Husband 3 in which cale {uch Iſſue, AR open within Mar- 
riage, is a Baſtard (vo). And by the Civil Law, if the Husband be (0) 43 E-3-19. 
ſo long abſent from his Wife, or by no ,polhbility of Nature the 7 7 4 9: 
Child can be his, or the Adulterer and Adultereſs be ſo known to + E _ _ 
keep company together, as that by juſt account of time, it cannot x H. 6.5. 19 K. 
fall out to be any other mans Child but the Aulterers himſelf, it is 6+ 27+ Co. on 
accounted to be a Baſtard : And yet in theſe very caſes within this _— ; 
Realm, unleſs the Husband be all the time of the impoſſibilicy of my=_ whe. D 
Procreation , ( as aforeſaid ) beyond the Seas, the Rule of Law will cap. 1. Sc&.2. 
hold true, Pater « eſt quem Nuptia demonſtant (p). (q) Sir walter 
Note in Debt upon an Obligation by Cook Chic Juſtice; And fo _— m_ 4 
was the Opinion of the Civilians, That a Diſagreement to the Mar- Sin, poſt. 
riage had under the Age of Conſent, at the Age it ought to be pub- caſe in Noy' 
liſhed in Court 3 otherwiſe the Iſſue may be Baſtarded, For a Diſ- Rep. 
agreement in Writing is not a ſufficient Diſagreement for a good 
Proot (4). | (5 ) The 


; Law called Fill "Natar ates 5 if be- 
Yefiprt'd* For Conair x | 
they""rae alled"'Spf 1 i brgwtton & 

comic Harlots by pubſicl Pro- 


14 47 (1 Worn, then ay were called Noebs' if beSprten-betweein- BE. © 


426/44 11 brides and Deſcradents, or between Colaterals contrary '40/ the 
«Q3 +1 Divine Prohi pon, © an ter oo FIMIS TIER 

ne 84)" 1 4c hee at the Baftardican challenge 

pL dota 3 and fo difables him, that he carmot 'pre- 

tend to any 1 rav Hon to inheritance. The Temporal and the Ec- 

lefuftieal Laws with us do not differ as to matter of Baftar ardy, but 


_ W-=2- to. oy thereof 3 The Ecde | Li 
ade 'ts Incidently —— Prime 


SFO 0HH. mon Law thakes two Gets thera, General and Spc, tr Inci- 
7 7 HR” y a the Eccleſiaſtical Law, when it is ded in Bo to a chim 
of ſomething in right of Nativity: Principally, when by reaſon of 
ſome = the pci) maer i Jpn it i 4 ped nd the 
L_ 2s matter t to pro- 
Ne fie Fa pon Sentence\may be 4b pronounced "accordingly, by 
Mos, Ad Cutiam emim Regiam non pertinet 4 

SO Rte de Bafturdia”(r). General Baftardy at Common Law; 
$- cap-13- {vo cafled becauſe it #0908 $ objeRted in Bar againſt a Man to dif 
appoint him ini 'the principal matter of his Suit, Which, becauſe 
'it is of Eccleſiaſtical Cogmzance, if ſent by the Kings Writ to the 
"Ordinary, 'to/' enquire whether the Party charged with 'Baſtardy 
wete born in, 'or ont of Lawful Matrimony 3 And as the Ordinary 
finds'the trith' of the matter upon due examinations, ſo he pro- 
| nounceth accordingly in his Contiftory, whereof he returns Certifi- 
(s) Ridly, 'ubl cate to the Tempora] Courts (5). Special Baſtardy at the Common 
tuprt. '. ', Law, ſeems tobe only that, _ the Matrimony is confeſt, but 
1.» the Priority or Poſteriority of the ativity of bim, whoſe Birth 5 in 
(& dhid.. - queſtion, i5icontroverted (?). 
General Bzſtardy onght' to be Tried by the Biſhop, 'and not by 
(!) 18 E.3-40. the County (JJ. But Baſtardy in this fenſe cannot be tried by the 
Ordinary otherwiſe than by vertue of the King's Writ, on fome 
ww. r- Ea Suit depending it the Temporal Court (m), | When flue is joyn'd 
9 55 ons Baftdrdy; Befoje' jtbe awitded to the Ordinary 'to Try it, 
h. per 7h, Prodarmation theteof j$ made In the fame” Court, and after Mue ic 


is aTtiftied"'in *Charcery , where Proclamation is made once 'a 
Month 


Mr. i 
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Month for: three Months, and then the ILordChavcelloy certihies it 
tothe Court where the Plea 'is depending) 3 and after it *is Prodaim- 
ed -againin the ſame Court, that all fach whom the faid Plea con- 
cerns, may appear and make their Allegations before the Ordinary 


(=); whole Certificate of Baftardy'is nothing to the purpoſe, unlels (n) 1H. 6. 
() 1 H.6.32.h 
aot {afficient” to- certifie 'it under the' Seat 'of the Commiſſary Cp), (p) 20 H. 6. 1. 


it come! in by Proceſs at the Suit ot the Patties (o). And this Baſt ar- 
dy:oaght to be certified under the Seabof; the Ordinary; for'it is 


And although the Defendant be certified a Baſtard by the Ordinary, 
yet the Certificate ſhall loſe its force, if the Plaintiff be afterwards 
Nonſuit, for then the Certificate is not of Record (q). 

In the Caſe of Elborowgh againſt Allen, it was fed by Crook, that 
for calling one Baftard generally, there isnot any {afficiert Ground 
of Action at the Common Law,” but if- there. be any ſpecial Lots 
thereby, it ſhall be a good ground of Action at the CommonLaw; 
as if a Man be upon Marriage, or in treaty for the fale of Land, 
whereby his Title is diſparaged. gm = > ma faid, That the 
word Baſtard is generally ot- another Juni{diction, md belongs to 
hte Judgment 6 xiv or" odrnng, 1h the parey fd ln 
there:Judg s given for'the:damage, 'which the party had in 
his birth, and for' that their Entry'is quia1{z/ieft natalitice. And in 
this Caſe the Chief Fuftice faid; that generally to fay'F. S. is a Ba- 
ſtard, F. S. hath not "cauſe of Adtion given him thereby ; but if 
there be a Temporal cauſe averr'd, the Common Law+may proceed 
therein 3 for though Originally Bf ardy be of the Ecclefialtical Ju- 
riſdiQtion, not-Triable at the Common Law, and therefore as in its 
general nature it is of the Spiritual Jatiſdiftion; ſo being by its 
generality no ground of Action at the Common Law, yet'if one be 
to ſue for a Childs part, or fue for the Adminiſtration of his Fa- 
thers Goods, and this be ſet forth in the Declaration, it will main- 


(4) 18 E:3-34- 


tain an Acton at Common Law. Doderidge: Juſtice faid; "That to 


fay generally that one called him Baſtard; is not ground of Action, 
if he- doth not ſhew ſome ſpecial Loſs thereby, as when a Woman 
brings her Action, and fays that ſhe was in Treaty of Marriage, 'and 


that the Defendant called her here, this will not maintain an 


AQion unleſs ſhe ſay withall, that by reaſon of thefe words ſhe loſt 
her Preferment ; but Chamberlain” Juſtice faid, to: call a Woman 
Whore is at this day a ſufficient cauſe-of Action for her, for that it is 
puniſhable by the Statute 3 He alfo farther aid, that if a-man Libel 
in the Eccleſiaſtical Court, that he hath Lands by deſcent, and that 

. S, calld him Baftard, they may not'proceed rhere 3 or if they 

, a Prohibition hes. He further ſaid, that for calling a Man Ba- 
ſtard generally, withont ſpecial Loſs alledged, Aftion {hall be main- 
tained, and cited a Gaſe-in 6 E/iz, Dyer, Where a Manecovered 
great 
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| Damages, for that the Defendant had faid that his Father was 
_ to oe. Saban and cited, alſo one - Nelſon and Stokes Caſe.in 5 Fac. 
verſus Allen, where the Plaintiff did not alledge any ſpecial cauſe of Adtion, and, 
Roll. Rep. yet recovered. 

(7: ) By the Civil Law fuch as were born in the beginning of 
the eleventh Month next after the deceaſe of their Mothers Husband. 
were t0 be accounted legitimate, but ſuch as were born in the end. 
thereof, were to be accounted Baſtards, Auth. Coll. 4. yet the Gloſs 
there relates to a matter of: Fat contrary to this Law, and gives us 
an inſtance of a Widow in Parzs, who was delivered of a Child the. 
fourteenth Month after her Husbands death, yet the good repute of 
this Womans continency prevailed ſo much againſt the Letter of the 
Law, that the Court Judg'd the caufes of Child-birth to be. ſomes 
times extraordinary, the Woman to be Chaſt, and the Child Legi 
timate, Hoc tamen in exemplum trahi. facile non oportet, as the 
Gloſs there concludes. 

($.) By the Common Law, if a Child be born but an hour after 
the Solemnization of Marriage, it ſhall be the Husbands, though. it 
were begotten by another Man, who was not the Mothers Husband, 
and may be the Heir of him who 'Married the Mather but a Day 

(4) Term of before the Birth of ſuch a Child : '(«),: for in; that Caſe he is not re+ 
w. Verb. puted a Baſtard , who cannot inherit Land-as Heir to his Father, 
Baſtardy- nor can any. perſon inherit Land as Heir to him, but one who. is 
(x) Lirtl.Se&, Heir of his Body (x). Otherwiſe it is in caſe the Child were begot- 
41, Firz, B, ten by him who after the Birth of the Child doth Marry, his Mother ; 
—_ For in that Caſe notwithſtanding ſuch Marriage ſubſequent to. the 
Birth, the Child is reputed a Baſtard in the. Judgment of the 

Common Law, as being born vut of Wedlack, though acccrding 

to the Ecclelialtical Law the Child in that caſe is reputed as Legjiti- 

022. 944 mate (y). But if one Marry a Woman, and die before Night, 
2 on 1k. Without ever bedding her, and ſhe after happen to have a Child, 
244- within poſſibility of conception in reſpect of time computable from 
Na ſublequens ſych Marriage, it ſeems it ſhall be accounted his Child, and Legiti 


Matrimonium | 
tollit culpam Mate (2), !, 


prectdentem, (9.) If-a Child be born within the tenth Month ( — 


(x) Vid. Engl. thirty days to-a Month ) next after a Mans death, it ſhall be repute 
Lawyer 117. his Child as a Mulieyr 3 but the moſt natural time is nine Months 
and ten days ( computing twenty eight days to the Month )) which 
is forty Weeksz or any day in the tenth Month may be natural 
(a) Co. fo enough (4a). Alſo the Children begotten;under a ſecond Marriage 
Lit. 123. after a Lawful Divorce from the former, are Legitimate, and not 
Alſop's Caſe. Baſtards (b). And the Child wherewith che Mother is viſibly 
M. 17 JacBR. big when ſhe taketh a ſecond Husband-, ſhall be reputed the 


(6) Co. 4+ 29+ Child of the former Husband, though born aftes Marriage _ 
tne 
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the ſecond, Otherwiſe, if at her ſecond Marriage ſhe were fo pri- 

vily with Child as that it could not be diſcerned underftand it with 

this limication, if by poſſibility of nature it may be ſo (c), And if (2 21 E.3.39; 

a Widow take another Husband, within ten days next Meer the 

death of her former, and be delivered of her Child eleven days be- 

fore or after forty Weeks from the death of the faid former Husband, 

it ſhall be the Child not- of the former, but of the latter 

Husband (4). And in one Thecker and Duncomb's Caſe it was Ad- (4) 18 E. r. 

judged that a Woman may have a Child in 38 Wecks,and that by "eo 

cold and hard uſage, ſhe may go with Child above fosxty Weeks ; A 

which was mention'd by the Court in the Caſe of one Owen againſt 

Tevon in an Action of the Caſe for faying This is the Whore that 

my Man C.begat a Baſtard on; and upon a Verdict for the Plain- 

tiff it was moved in arreſt of Judgment, that the words are not 

Acionable,becauſe there is no ſpecial loſs or damage alledged by the 

Plaintiff 3 and So Lig —_— Pigot it had been 

Ruled that an Action lies not for ſaying a Woman had a Baſtard ; 

but it on the other that the words are Actiona- 

ble, becauſe if they were true, the of whom they are ſpoken 

is puniſhable by the Statute of 7 Fac. with corporal puniſhment, . 

Judgment was given for the Plaintiff, N3/# (e). (e),Jrin. & 
(10.) The puniſhment of a Woman that hath a Baſtard, that oy 

may be chargeable to the Pariſh,is the Houſe of CorreQion for one yer, even. 

year by the Statute (f). Styl. Rep. 
(17.) Although in the Judgment of theCommon Law a Baſtard ( f) 77Jac-c.4- 

be reputed quaſi nalins Firlias (g), infornuch that, if being ſeized (5) Lint: 41.5 

of Lands in his own right, he die without Iffue of his Body , 4 7%. F 

they may eſcheat 3 yet even by that Law the Baſtard in reſpe& of 

his Mother is ſaid to be a Son (+4). But in reſpe&t of the Father he 

is ſaid to be mulls Filins, and therefore in the Caſe of Ralph Ha- 

ward and the Lady Anne Powes his Wife ina Writ of Partition, 

it was held, that if the Mother diſpoſe of all her Lands holden in 

Knights Service, to her Baſtard Daughter by conveyance in her life 

time, that the ſame is out of the Statute of 32 H.S. becauſe ſhe is 

but a meer ſtranger to the Father, becauſe nullius Filia 3 and the 

laid Statute ſpeaks of lawful generation. And in the 39 Ed. 3. 42. 

in a Precipe, where a Baſtard was named Filins F.S. the Writ for 

that reaſon did abate (;). For the fame reaſon allo it is, that in a ,,, v4, pe 

conveyance by a Father to his Baſtard Son,natural affeCtion is not a pyer 296. and 

ſufficient conſideration; for that he is a Stranger in Law although 14 El. Dyer. 

he be a Son in Nature (& ). And yet it ſeems if a Grant be made 313.H0g _ 

to a Baſtard by the Sirname of him who is {uppoſed to beget him, *t ) Mich yo 

It is. gpod, -if he be known by ſuch Name, 764 pw in truth he 15 xj, pyer. 374 

#ul/ius Fillins. And if Husband _ —_ Divorced - canſa _—_ 110-{4l's Cale, 

D trattus 
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trattus, the Iſſue hath loſt his Sirname, for Cognomen Majorum eff 
ex ſanguine trattum; and the iſſue now is Battard and mullins. Fi- 
lius : yet becauſe he had once a lawful Sirname, it is a good ground 
of rephtation, to make him a reputed Son, -which is a good Name 
1) Co.6.par of purchaſe (7), And it hath been reſolved that a Child begotten by 
65.in Sr. Moile @ ſecond Husband (living the former) of '2 Woman divorced from 
Finches Caſe. the former cauſa Pracontraftus,' is legitimate and no Baſtard (m); 
(m) Mich. -28 But in another Cafe, that a Child - begotten after - Marriage fo- 
E1,COK® Pa. 4: Jemiz'd inffa anos nubiles, and for that cauſe after divorced, 
29 Banting and .'. :. 
Lipingwel's C,z 15 illegitimate and, a Baſtard (*), 
(n) Co. 7. par. (12.) A. takes B, to Wife and dies, B, after forty Weeks and 
42:43-Kenns C. ten Days is delivered of a Daughter. The Queſtion is, whether 
the Daughter ſhall be Heir to her Father, or a Baftard ? The Affr- 
mative prevails, and ſuch a Child may be lawful Daughter and Heir 
to her Fathgr 3 fora Poſt-natus, that is born after the forty Weeks, 
may as well be an Heir as an Ante-natus that is born at the end of 
ſeven Months; And a Child may be Legitimate, although it be 
born the laſt day of the tenth Month after the conception thereof, 
computing the Months per menſes ſolares & non Innares 3 accordin 
to the report given upon Oath by the learned Phyſicians in Al/op's 
 -. s Caſe(o). It a Man hath Iſſue born by his Wife forty Weeks and 
{o) Mich, 19 eight Days after his death, as if he die the three 'and twentieth of 
Jac. B-R. Alſo March, andthe Une is born the ninth of Fanuary next follow- 
on ee var, 11S2 that Tue ſhall be held Legitimate, for it may be Legdpiniate 
221. Godb, by Nature, and ir ſeems the Common Law doth not limit” any 
221, the ſame certain time for Legitimate Infants to be born. (p) Upon evidence 
Caſe. at the Bar which concern'd the Heir of one Andrews, it was reſol- 
Mich.Jac. B-R. yd by the Court, that Dr. Paddy and: Dr. Momford, Phylicians, 
ſhould (being tirft ſworn) in that caſe mform the Court upon their 
Oaths,” whether according to Nature fuch Wſue may be Legitimate, 
and they (aid that the; exaQt 'time of the Birth of an Infant is 280 
Days from the conception, viz. nine Months and ten Days after 
conception, accounting it by the Solar Months, wiz. 30 days to 
each Month; but it is Natural alſo if he be born any time of 10 
Months, viz. in 40 Weeks, for by ſuch account 10 Months and 40 
Weeks are all one, but by accident an Infant may be born after the 
40 Weeks, or before : $8; partus naſcatur poft mortem Patri ( qui 


BraR. 11Þ. 5. f. Jicitur Poſt bums ) per tantum tempus, quod non ſit veriſimile quod 


ATA poſit eſſe defuntti filius,& hoc probato, talis dici poterit Baſtardus. 
(132) It is agreed on all hands that Baftardy is an Eccleliaſtical 
Caule, and of Eccleliaſtical Cognizance; and therefore if Baſtardy 
be ple:ded in difability of a Plautif, the ſame thall be Tried by 
the Certificate of. the Biſhop, whether it be in a Real- Action rela- 
ting to Inheritance, or Perſonal relating -to. Slander, or wy 
where 
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where, Action on the Caſe, will lie 3 But if it be pleaded, that the 
Phaindff was born at ſuch a place before the Marriage folemnized, 
and fo he is a Baſtard ; This the Common Law calls a Special Ba- 
ſtardy, and ſhall be tried by a Jury at the Common Law, where 
the Birth is al edged 3; (7) So in the. Duke of Suffolk's Caſe of | 
Partition, , where ſpecial Baſtardy was pleaded, and Ifſue thereupon W, os » do 
taken,” the Trial was awarded to be by a Jury of London. (s) And Toe of Sira- 
where in an Action upon the Caſe brought for calling one Baſtard, te Merce/s. 
the Deferidant juſtihed that he was a Baſtard 3 it was awarded, (*) Vid. 7 E 6. 
that it ſhould be Tried by the Country, and not by the Ordinary, 27" 9 

(r) Which ſeems ſomething Paradoxical , that if Baſtardy be t) Trin. 1 
pleaded in Diſability of a Plaintiff, then. it ſhall be tried by the Jac, HotRep. - 
Biſhops Certificate 3, but if it be pleaded, that the Plaintiff was born | 

m ach a'place before-the Marriage, then by a Jury: The former 

whereof is faid to be a general Baſtardy ; the other a fpecial Ba- 

Fardy whereas in truth they ſeem both only to differ in this, that 

the former ſeerns to be a general xelating to the Plaintiffs condition 

in reſpect of his Diſability; the other to be a ſpecial relating 

to the circumſtances of Place and Time, of his Nat:vity, but both 

referring to his Baſtardy... .  . 

(14.) If a man, 7 is ordered, by two Juſtices of the Peace to 
keep a Baſtard-Child (he being ——_ to the ſaid Order the re- 
puted Father ( ſhall appeal from the faid Order to the next Quarter 
Seſſions according to the Statute of 18 Eliz. and being there diſ- 
charged, aind the ſaid Order repealed, (hall yet aft at another 
Quaſtr Selhons of the Peace upon re-examination of the matter be 

xdered* according to the. fiſt Orderz in that. caſe it hath been 

held by the-Court, that the ſecond Seflions had no power to alter 

the Diſcharge made by the former Seſſions. (%) And in another )Trin.9 Ca 
Caſe it hath been reſolved, that before the Statute of 3 Car. c. 4. (, : as. On: 
the Juſtices at the Seſſions had no Authority to intermeddle in the x.par. Pidgrons 
Calevf Baſtardy, till the two next Juſtices according to the Statute Caſe. ibid. 25 5, 
of 18. Eliz, had made an order therein ; As alſo that by the Statute *<+ 

of 3 Car. the Jaſtices of their ſeveral Limits are to make an Order 

in Caſe of Baſtardy. 

(15.) C.commenced an AQion in the Spiritual Court againſt F. (,) paſch. rg 
for ſaying that he had a Baſtard J#; the Defendant alledged in the ſaid Car.B.R.Slaters 
Court,;that the Plaintiff was adjudged the reputed Father of a Baſtard Cafe. Cro. 1. 
by two Juſtices of the Peace according tothe Statute whereupon he P* 337: 
{pake the' words. The Spiritual Court accepted of his Confeſſion,but 
would not allow of his Faſtifcation z whereupon he prayed a Prohi- Y) —— LM 
bition,and it was granted(y).It is not denied, but that if the Spiritual 715 516. cate , 
Court try a thing that is of Temporal Cognizancea Prohibition may Cro,2.par.535, 
lie, although all the Cauſe were «FF Wl as was reſolved and 625. 

D 2 in 


_ 


ee Of Baſtards 


; wu? refoly h per, 
x likewi hath Jy 
Ir was Court IC Was 
' in wah Pers Faqgra To that is 
(S); re al, Ng Be Law oughe the Pros 
: war 3s Fan between moo oy 0 -! of 
— ae 9 Cau ho rk of the Faith'and' C the Reaſon ; 
Cook 7, JiGion; and in Jadge bel ihe dai 7 k IC 
LL Gun diftion that the } to albeit it be 6 l3 Far 
Lent Caſe. N _ wp auf Nod, adther Wiſe. me (b), Fa 
YO. You end 2 —ok- mack mare de' 
ElCooks pr $a oe RE yon 'he Common 
aaron their La I a man former If a mare not (Ty he, the Mar- 
Fg Ab. _— living = cu bake ther for by on Brother engl 
| a—_—_— ſue by Kage ivorce, 'f0 ht + yet 
V d Mamia he Iſle a Divorce Ichvoug ies her, ent 
(b) 18 bo i es probib & until 4) (4). Aand "An Heot an Ideot 
$E.4. Baliar void iflue by ; cre the 
OLE for 7 We ka hy KSIIS Li 
Aadg, the Ser) anda > Gans i Lark at he ___ 
Ee WO EEE —— 
ITN 20a} rv vhveys Fi =o Degatt imare FE) ay 
SRI Huband beget any althoug d not be L nnot be a ial matter 
14.b.11 =. pothibility Baſtard, fie@ould La Man @ ſome ſpecial Tall 
< ES a. it ſhall W appareethavi the le got ld by Ar his Ce 
mA — be Elpoutl a be big wi wee per Br = 
{bs Stile bow her te Kocis been witin bÞ- & d 0 and FRewEgY 
B.R. . 1 a is b S,": n, - 2 
eſt, no (2). the Mie v Fi e Ma Iſſue is | 
Sells cr repens ada foul: | emu tha 96 om 
& Ege + , Woma =? Eſpo ild, | E Were. 1 
Phi ad BY: ter Mais bom he own Cl, the Il i > HaG 
ol _ lo lie, for = by _ ſo it pry IR aha.) fd was 
_ Ifue. of m (1) > Marriage th Me in maria.t ther Man, 
Chancellor, & GEIIES I ear) ecaf - cane Nee Y, te 
cate; - "Within, a Wom id:;a vein Av It. isa . uaruo 
Pr rpkk C180: & ger Chil he eqpormner pit el aches 
= F.z. 16. Ear (9) a Woman El os vr mean ro wm her H 
04908 3 bs e then mig hath Iſſue, 
29 Ea47 E during _—_ (0). menmenthe verry 
Api.10.2 E Common that-by d P). 
- per H i, {0.25 is a Baltar 
and Tod. 5, wiſe the ſue i 
(<9 b45 E-3. w 


- 


as 
he Iſſue w 
ſeven years _—_ Law (4. 
_ a) San for atthe Com 
band Iflue is 
ſuch 
282, 6, 2» born, 
H. : 
3 la. d.45 


6, 
(0) 1H, 
bi ſupra. H.6.17. 
Stellar. 0:8:(4) 's 

.Cam. * 
db 4nEs 

Es Wo 

8&H.5:31.5 les Jacitig, | 

4, 10 5 | 
mY £3.18. 

J+ 43 


Covert 


| and Baſtardy. 


Covert hath Iſſue, her Husband being beyond Sex for fix years before 

che Wſue is born, it is a Baſtard at the Common Law (#). If a (+) 18 H.6.34. 

Wornan hath Ifſue, her Husband being wichin fourteen years of age, 

theIſfue is a Baſtard at the Common Law. (*) quere. » (*) 1H6.3.b. 
(29.) A. hath Iflae by B. and after they intermarry, yet the Tfſue m- 

&4 Baſtard by the Commion Law 3 (#) but it is a Mujer by the (+) 47 8.4. 14, 

Civil Law (0). If the Parents be Divorced cauſa conſangainitatis, Þ. 11 Has 

rg pF Soc at their Marriage, the Iſſues chey had (%) 31 Hg. 84. 

before, are Baſtards at the Common Law, and Muliers by the Civil $14f** 5-0 

Law (p). If a Man hath Ifſue by a Woman, and after Marry the (þ) 8 Lo90 

fame Woman, the Iſſue by the Common Law is Baftard, and Mus 

ker by the Eccleliaftical Law (q): Likewiſe if a Man eſpouſe a Wo- 

man big- with Child by another Main, and within three days after 

ſhe is is delivered of a Child, by the Common Law this is a AMulijer, 

and by the Eccleſiaſtical Law a Baſtard (7), W a Woman Elpe and 

hath Iſſue in Adultery, fuch Iſſue is a Meier at the Common Law, © id. 

and a Baftard by the Ecclefiaſtical Law (s); yet if the Woman (4) ig Ea 0 

continue in Adultery, and hath Me, ſuch Ifte are Baſtards event by 43 E. 3-19.b. 

the Common Law (tr). But by the Law of the Land a Man may 20- 

no6 be reputed a Baſtard who-is born-after Eſpouſals; unkfs there be &/ 49 E-3- 16. 

ſome ſpecial matter in the Caſe as aforefaid (#): 'Butif a Man'who (#) Ibid, 

hatha Wife, doth during her life take another Wife, and hath Mue 

by her, ſuch Ifſue are Baſtards by both the Laws, for the ſecond 

Marriage is void (x). 9) 80 Buoge: 

- (20) A Divorce eavſe-pretonratins doth Baftardize the ue, ©. 

(3) ſoalls. dethia Divorec cauſa Confangwinitetii(z,); likewiſeif'the 12 1.5.41, 

Divorce'be 6auſs Affiniretw, it doth Baftardize'the Iffiie3' (2) and (5147 E. 3 pl. 

the Law is the fame, in caſe the Divorce be canſa Fripiditatss (b), A 7%: 18 H6.34. 

Man bach Iſlue « Baſtard, and after Marries the fame Woman, and (47 E478: 

Kath Iſſue by her divers Sons-5and then deviſethy all his Goods to his Baftaray 21. 

Children, Q. whether the Baſtard ſhall take by the'deviſe? Bur if the cur, 

Mother of the Baſtard' make ſuch/a-deviſe, it's clear the Baftard' ſhall (#) 15-47 E.3. 

take, becauſe he is knows to-be the' Child of the Mother (c). \- aa 
(21;) B. commated himſelf to'4; afterwards 4. was Married'to (;) awry; Rep. 

F. and cohabited with him, whereupon B. fued' 4. in the Court of 

Audience, and: proved:the contract, and* Sentence' was there pro» 

nounced; that” ſhe ſhould Marry the aid B. and eohabit with him, 

which ſhe 'did;/and they: had Tffue C.B; andthe Father died : Ir was 

argued: by the Civihans, that the Marriage betwixt B. and' A. was 

void, and that C. Bi was'a Baſtird! But it was reſolved by the Fu- 

ftices, that C. the Iſſue was Legitimate and no Baſtard (4). (4) Mich, 26 
(22.) The Caſe was wherein-a Man was Divorced cauſa Frigidi- and 27 Eliz. 

rats and afterwards took ancther Wife and had Iffue; it was Ar- A : Calc, 

guetl by the Ciwvil4ans, and allo by the Juſtices, whether the Iſſue CITI 

were 
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$ were 'Baſtard or not,/ it was' adjudged that the Iſſue by! the» ſe- 
cond Wife, was, not a_'Baſtard; 'For: that -by the -Divorcs the 
Marriage was diſſolved @ vinculo Matrimonij, and each of them 
might Marry again : But admit that the ſecond Marriage' | was / 
voidable, yet . it ſtands good till it be diffolved > and ſo\by 
© .. __ » «, Conſequence, the .. Iſlue ; bom, during ! the Coverture lis a'!lawful 
,b\ Mich. 28 Ifae(b). \ tan boazogh =p F 
A, 30 Car, (23.). Upon an.Information in the Ca##le-Chamber in Irelent 
Wardor.Morris againlt the Biſhop:of 'K. and C.B. and others, that by Practice and 
and webbers Combination,and by undue courſe of proceedings they endeavoured 
Caſe. we s - to prove the ſaid C.B. (who was ever before reputed a Baſtard ) to 
JorEnleCourr be the legitimate or lawful Son and Heir of G, B. Eſq; to the diſ- 
de caſtle-cham- heriſon and defamation of E.B. who was the ſole Daughter and Heir 
bcr en Ireland, of .thedſaid G. B.. And upon Oyer of this Cauſe the Caſe | 
Devis Rep. * to. be this, iz. About twenty fix years before the exhibiting of 
this Bill, the faid G. B. had Iſſue the faid C.B. on the Body of one 
F. D. who during the lifg of G. B, was not reputed his Wife, but. 
his Concubine 3+and the faid C. B. for all the time aforefaid,was on- 
ly accounted the natural Son of G. B. but not for legitirnate. :. Aﬀeer- 
wards, - viz.  {1xteen years after the Birth of G, By( his Mother be-: 
ing then living ) G.B. took to Wife aLady of good Eſtate and Re- 
putation, with the aſſent of her Friends, by whom he had Tflue the 
faid E. B. and died. After the death of the/ſaid G.B. the faid:C.B; 
his reputed Son ( nor his Mother who was yet living) faid nothing. 
by the ſpace of nine; years, .but at laſt they praRticed atid combined 
with the aid Biſhop of K. being of their Kin, and- with tnary 05 
thers to prove the legitimation of the faid- C. B, by an (irregular 
and undue courſe, to the intent to Baſtardize and dilinherit the faid 
E. B. according to which practice and combination, the Biſhop 
' without any Suit commenced or moved in any of the Kings Temporal 
"Courts, or any Writ directed to him, to certifie Baſtardy or Legiti-' 
mation ,in that Caſe, and (which, is more )) without any Libel 
;exhibited in his Eccleliaſtical Court,touching that matter,of his own 
will and pleaſure, privately, and not convotatis conmvecands, nine 
- years after the death of the faid G. B. took the depoſitions of many 
witneſſes to prove that the ſaid G. B. twenty nine years before had 
lawfully married and took to Wife the faid. F. D. Mother of the 
faid C. B. and that the ſaid C. B. was the legitimate-and lawful Son 
and Heir of the faid G.B,. And theſe depoſitions fo taken, -the ſaid 
Biſhop cauſed to be engrols'd and reduced into the form of a ſolemn 
AQ; and having put his Signature and Seal to that Inſtrument, de- 
livered the fame to C. B. who publiſhed it; and under colour of that 
Inſtrument or A declared himſelf to be the Son and-lawful Heir- 
of the ſaid G. B. &c. And for this practice and miſdemeanour =_ 
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4aid Biſhop of: 'X. and others were cenſured.3: and thereupon theſe 

points were Reſolved (1.) That although all Matrimonial cauſes 

(rom of a long, time been determinable in theEccleſiaſtical Courts,and 

are now properly within the Juriſdiction and Cognizance- of the 

Clergy, yet ab initio non fuit fic.' For cauſes of Matrimony as well 

as.cduſe Teſtamentary 'were heretofore civi]. Cauſes and appertain- 

ing ito the Civil Magiſtrate, as is well known to all Civilans, until 

the Chrittian Emperors and Kings, as an honour to the Prelates 

of the Clergy, did grant and allow unto them the Cognizance and 

Juriddiction of theſe Caſes. And therefore the King of England, 

who.:is, and of right ever was .the Fountain of all Juftice 'and 

Juriſdiction in all: Cauſes, as well Ecclefiaſtical as Civil, within his 

own Dominions, although that he allow the Prelates of the Church 

to exerciſe their ſeveral Juriſdiftions in thoſe Caules which properly 

appertain to their Cognizance, yet by the Rules of the Common 

Law , he hath a ſuperintendency over their Proceedings, with 

power of direction how they ſhall proceed; and of reſtraint and 

correQion, if they do not proceed duly in fore caſes; as is evident 

by the i Writs of ſeveral natures directed ro Biſhops,” by which the 

King commarids them to certifie Baſftardy , Excommunication, Le courſe del 
Profeſſion, Accouplement en Loyal Matrimony, De admit. Clericas, Trialde Legi- 
de Cautione admittends, &c. 2s allo by the Writs of Probibition, 92/99 * 
Conſultation, and Attachment upon a Prohibition. (2.) It was Re- Ye 
ſolved, that the Queſtion of Baſtardy or Legitimacy ought to be 

firſt moved in the Kings Temporal Court, and-thereon Iflue ought 

to be joyned there; and then it ought to be tranſmitted by the 

Kings Writ to the: Eccleſiaſtical Court, to be examined and tried 

there 3 and thereupon the Biſhop ſhall make his Certiticate -to the 

King's Court 3 to which Certificate being made in due form of + X 
Law ſuch credit is given, that the whole World ſhall be bound | 
and ſtopt thereby. But on the other fide, if 'any Suit to prove 
Baffardy or Legitimacy be firſt commenced in the Eccleſiaſtical 
Court, before any Queſtion of that matter hath been moved in the 
King's Temporal.Court, in that Caſe Prohibition lies to reſtrain 
ſuch. Suit, To this: purpoſe was Corber's. Caſe cited, 22 Ed; 4. 
Fitz..Conſultation 6.Sir Robert Corbet had Vſue two Sons, Robert and 
Roger, Robert the e|deft Son being within the Age of fourteen 
years, ; took to Wife Matild, with whom he cohabited till he 
came of full Age, and they.publickly known and reputed for Huf- 
band Wife ; yet. afterwards Robert the eldeſt- Son doth diſmiſs 
the ſaid Matild,.and the living, doth Marry one - Lettice, and 'ha- 
vitig Wfue a Son; by the faid Lereice; dies; | after his death Lettice 
doth 'publiſh and. declare. openly, that ſhe is the. lawful Wife of 
Rotert, and that his Son was a Mwlier and legitimate, © Where- 


upon 
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upon Roger the younger Son of Sir Robert Corbet doth commence 
in the Eccleltaſtical Court to reverſe the Marriage between Lettice 
and Robert, and to put Lettice to filence. &c. 'wherefore Lettice 
doch purchaſe a Prohibition 3 whezeupon Roger {ets forth the whole 


was to Baſtardize the Iflue between Lettice ard Robert, and" to 


prove Roper to be the Heir to Robert; and the Qriginal Afton 


of ſhall not | be firſt moved in the Ecdefiaſtical Court, 
but in the Temporal Court, &c. ea Frauen 


baryd in Aﬀze keoughe by him againſt 4. he 


cere now debuit, as Bratton there faith, and therefore Prohibition 
was granted to ſtay the Suit, ſhewing the whole matter, Et quod 
prediftus B. ad deceptionem Curie noftre, & ad 


Judicium in curia noſtra fattum, trabit ipſum A. in placitum 


coram wvobs in Curia Chriſtianitatis, authoritate Literarum Domi- 
9 Pape, ad prediftum legitimandum, 8c. Et cum non 


 Poſſine Fudices aliqui de legitimatione cognoſcere, niſi fuerit _ 


prize in curia noſtra incepta per breve, & ibi Baſtardie obje 
poſes ad Curiam Chriſtianitats tranſmiſſa, wvobis probibemus, - 
» placito illo ulterius non procedatis, &c. And in the ſame Chapter 
Bratton hath the form of another Prohibition, which makes the 
difference before put more evident, Rex talibus judicibus,&c. Oſt en- 
ſum oft nobis ex parte A. Kc. quod in cauſa ſucceſſionis, & Here- 
— petitione, debet moveri placitum in curia neftr a. 
Lok fuit Baſtardia, tunc deinde tranſmits debet —_—_ 
loquel 2 &* copnitio Baſtardie ad curiam ore gory ut ibi ad 
-mandatum noſtrum de legitimate inquiratur; quad quidem in hac 
_ non eſt obſervandum. Et cum hoc ſit manifeſto contra Conſue- 
udinen j-noſtri,$CC,uobis her war Larter it is very evi- 
7 that it the Eccleſiaſtical Court proceed to the examination 
.of Baſtardy or Legitimation . without direftion of the Tempo- 
ral Court, it is to be- reſtrained by a Prohibition. (3.) As the 
Eccleſialtical Judge may not enquire of Baſtardy or LE 
tion without ſpecial diretion or command of the King 3 ſo when 
he hath received the Kings Writ to make fuch Inquiſition, he 
ought not to ſurceafe for any Appeal or Inhibition, but ought to 


proceed until he hath certihed it into the Kings Court 3 and = 
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alſo appears by Breen in the forecited place, c.14. Cum autem Fu- 
dex Eccleſiaſticus Inquiſnionem fecerit, non erit ab eo appelandum, 
nec a petente nec a tenente © @ petente non,quia talem Furi{diftionem 
& talem judicem elegit > @ tenente non, quis ſic poſſet cauſam in in- 
finitum protrabere de judice in judicem uſq, ad Papam, & fic poſſet 
Papa de Laico feodo indiretfe cognoſcere. See allo to this purpoſe 
39 E4.3. 20.4. in a Wrie of Dower, where Ne unques accouple en 
loyal Matrimony was pleaded, and Iſſue thereupon joyn'd, the Writ 
iſſued to the Biſhop to certifie, who certified that he could do no- 
thing by reafon of an Inhibition which came to him out of the Ar- 
ches. This return was held inſufhcient, for it was there ſaid, that he 
ought not to ſurceaſe from doing the Kings command by reaſon of 
' any Inhibition (4) Laſtly, it was faid, that the very cauſe and reaſon 
why the Eccleſiaſtical Judge may not enquire of Legitimation or 
Baftardy, before that he hath received direftion, or a Mandate out of 
the Kings Temporal Court, doth conſiſt in this, that the Eccleliaſti- 
cal Court never hath Jurifdition or Power to intermeddle with 
Temporal Inheritance, directly or indire&ly 3 It being obſerved 
that Chriſt her —— —_—_ with a cauſe of that nature, 
when upon requeſt made to him, 12. Magifter, dic fratri meo 
ut Ntvidet mecum hereditatem, he a6 wa Da 6g ituit 
judicem aut diviſorem ſuper 0s ? and therefore in the time of King 
H. 3. when the farped Jurifdiftion of the Pope was elevated much 
higher than ever before or fince in the Dominions of the King of 
England,Pope Alex. the Third having granted a Commiſſion to the 

iſhops of Vincheſter and Exon to enquire de Legitima nativitate 
of one Agatha, the Mother of one Robert de Ardenna, and if ſhe 
were found Legitimate, then to reſtore to the ſaid Robert the poſ- 
ſeſfion of certain Lands whereof he was diſpoſleſs'd, _ informed 
that the King of England was greatly offended at the ſaid Com- 
miſfion, he revoked and countermanded it in the point of the reſti- 
tution of Poſſeſſion, knowing and confefling that the eſtabliſhment 
of Poſſefſions belonged to the King,and not to the Church. Which 
Caſe is reported in the Canon Law, Decretal. Antiq. Colle&.1.11b.4. 
tit. Qui fili ſunt Legitimi, capt: cap. 7. where in the 4th Chap. 
the Commiſſion, and in the ſeventh Chap, the revocation or coun- 
termand appears in expreſs terms. 
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CHAP. 


CHAP, XXXVI. 


Of Divorce ; as alſo of Alimony. 


1. What Divorce is, the cauſes thereof; the difference between the 
Civil and Canon Law touching the proof of Impotency, Frigi- 
dity,or Diſability; and what manner of proof the Law requires 
thereof. 

2, wh time of abſence in the Hushand may cauſe s Di- 
VOrce. 

3. Whether Divorce by reaſon of Adultery diſſolves the Marriage 
a vinculo? or whether the innocent Party may re-marry altera 
exiſtente ? 

4. What the Canon in Concilio Arelatenle provides in that 
Caſe. 

5. The Opinion of ſome eminent Common Lawyers in this 

omt. | 

6. The different Opinions of Divines and Lawyers, and of each 
among themſelves touching this matter. 

7. The Opinion in ſumma Hoſtienl. as alſo of Suarez, touching the 

' Legality of ſecond Mgrriage after Divorce. 

8. The Canon of the Council of Trent congerning Matrimony ;, alſo 
the Opinics of fome of the Ancient Fathers, and a De- 
cree of one f the Pepes teuching ſecond Marriages after a 

' Divorce. 

9. —_ and Hiſtories of great Antiquity relating to this Sub- 

pk "tl $6 | 

10. What the Pontifical Law, what Juſtinian, what Baldus, end 

what Grotius ſays in this matter. 

11, Opinions in this Point take their diverſification much from the 

cauſe of the Divorce, as whether ex cauſa precedenti vel ſub- 
ſequent. 

12, Tudgmtnts at the Common Law, that a Divorce for Inconti- 

. mency is only a Thoro & menſfa, non a vinculo, 

13}. What the Law intends by Alimony, and what Elopement ſigni» 
fies ; no Alimony due to her that Elopes. 

14. {n what caſes the Law will allow Alimony, or not. 

15. How the Civil Law provides in that Caſe of Alimony. 

16, The Eccleſiaſtical Court 1s the proper Court for Alimony. | 

17. Whether the High Commiſſion-Ceurt had Power of Alimony, cr 

not 2 
18, Pro- 
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18. Prohibition denied to the Hushand ſmed in the Ecclefiaftical 
Court by the Wife for Alimony in cauſa fevitie. 

19. Whether the Eccleſiaftical Court may take Bond for Alimony, 
or Impriſon for non-payment thereof. 


(1.) Divorce is a Sentence pronounced by an Eccleſiaſtical 

A Judge, whereby a Man and Woman formerly Married 

to each. other, are ſeparated and parted (4). The word (a) Co. par. 7. 

Divortium or Repudium is often taken promiſcuouſly, both for a Kab's Cale, 
Total and Perpetual Divorce, & a winculo Matrimonij 3 as allo for 
a Partial and Temporal Divorce, or Separation s Cobabitatione, wel 
&@ thoro & men(a. The cauſes of this Divorce, whereof ſome are 
precedent, others ſubſequent to the Marriage, are many in the Law 
Thomas Aquinas reckons up no leſs than a dozen of them, and 
thinks he hath Poetically comprized them all in four Verſes, viz. 


Error, Conditio. Votum. Cognatio. Crimen. 

Cultus Diſpariras. Vis. Ordo. Ligamen. Honeſtas. 
Si fis Afﬀanis. $4 forte Coire nwequibis, 

Hec Socianda vetant Connubia, Fatta retratant. 


(b). But the Cauſes of Divorce in the Law as now commonly (b) Aquin. ſup. 
practicable, may be reduced to theſe few : (1,.) The Levitical plem. 3. par, 
Degrees within which it is prohibited to Marry. (2.) Precontratt, 3:2{crijm in 
An o if a Man marry one precontracted, and have Wiue by her, 4.Dift 24. qr. 
it is the Fathers Child until there be a Divorce upon the precon- 4+ un. 
tract , and then it is Nulius Filins, a Baſtard (c). (3.) Impu- ©.<2: w- 
berty or Minority, And lo it two be married infra annos nubiles, ,.. "_ 
and after full age Divorced for the fame, the Woman may 
bring an Ailize againſt the man for Land given her in Frank- 
marriage (4), which proves that the Divorce is by that Law from (4) Lib. Af. 
the very Bond of Matrimony (4.) rigidity in the Man, or Impo- 1g, Ao. pla. 2: 
rency in the Woman, termed Ar#itudo in the Law; but the word 
| Impotency | is promiſcuouſly uſed in both Sexes, for it is faid that 
it ako a Man be Divorced for Impotency; he take another Wite 
and have Children by her, theſe ſhall not be Baſtards, becauſe a 
Man may be babilis & inhabilis diver(is temporibus (e). But in /4) co. par. 5. 
this Caſe the Civil Law hath made other provition, for that Law $3. & Dyer, 
in cauſa Frigiditatis requires three years Cohabitation for Trial of #9. 173. 
the Diſab'lity before it doth upon other legal Evidence and Proot 
conclude any Married perſons either Frigid or Impotent ; Indeed 
the Canon Law expects preſent proof, and in caſe of ſuch Impotency 
or Frigidity, not Accidental but Natural and Incurable, concludes 
that the Matrimony was never a Matrimony, The evidence of 

Eece2 which 


Of Dinorce'z #s tf | 


_——— 


wh Dijk drpeads os: the Oaths of able Phyſicians, a5 atfo 


of in fuch affairs; ror is it to 
Be a rear cnpulns of chokes Ma- 
es) Conſummatum:; and is a juſt caule of Dovoreg, that 


it fruſtrates one of the chief ends of Marriage, viz. otra of 


— Triennial rae Us CA cap. Frater- 
nitatis. De Frigidis &r Maleficijs, & Panon we. 11. Pope Sixtus 
5th in his Bull, An. 1587. declared that Matrimonia cum ſdadoni- 
bus, wel caches us 4-2 "hy pe eu utreq; tefticulo carentibus, 
cum qui _ predittum ignorantibus, 
ſeu ng s, eſſe famrerqs fo ſe irvitas Aavoning Diane reſolutic- 
nes morales, Trath: 4. Miſc veſol.75. 75. 199. 

( 2.) There are alſo other = uſes of Divorce than what 
are forementioned 3 for the Civil and Coven Law do allow of 
Divorce after a Jovg abſence, but are not agreed touching the Time 
of. that Abſence tor in one place it is aſtex Two years Abſence, in 
another after Three years 3, in another after Foxy, Cod. 1ib. 5. tit. 1, 
bt _— bienminm,.: tit. 27. poſt tres An. 1. 2/7. peſt Quatuor An. 

d, That the Civil Law requires Five years Abſence before 
= may be a Divorce on that account. In the Counall of Lateran 
a Sentence was allowed by the whole Council, which was given by 
a Biſhop, pronouncing a Divorce for a Woman, complaining that 
her Husband had been abſent Tex years, giving alſo leave to the 
Woman to Marry again. In Concil. Later. par. 50, cep.23. But the 
truth is, no nn, be it for any time whatever, doth properly 
cauſe a Divorce in Law : Indeed Seven years Abſence without any 
tidings or- intelligence of or from the Abſent Party, will fo far 
operate in Law towards what is equivalent to a-Diworce, as to in- 
dempnifie the Woman from the penalty of Poligamy, if in that caſe 
ſhe Marry again. Alſo the Canon Law hath decreed, that if the Wife 
refuſe to dwell = her Chriſtian Hasband, he may Lawtfully leave 
her. Cauſa 28. q. I.c. 4. And ſome of the Imperial Laws allow 
Homicide, Sacriledge, Theft, Man-ſtealing, &c. for cauſes of Di- 
worce, Cod. lib. 3. tit. 17. l. $. But the Canon Law decrees other- 
wiſe, In the time of Ed. 1. William de Chadworth was Divor- 
ced, becanſe he carnally knew the Daughter of his Wife before = 
Marte 
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Martied her Mother (s). | The Stat. of r Face cap. 22. is the firſt 
Ac of Parliargent that was made againit P « Polygamia ef 
plarixon. ſimul w1rorum, nxorumnVe cConmunun. ho diiprate io- 
tween any 7h ry/ ery P is, Qui4 _—_— 
mw Trigamus, Cc. eff, qui Lempors ve duas 
Jo KC. mares babutt. ay wage pr. = 
WXOTES. RO ION 
his Age of Confemt) and the Woman the ' Age of twelve 
(which is her Age of Confent) though they be within the Age of 
twenty one, yet they are within the danger of the Stat, of | Fae. 
cap.r1.,--—Co. Intt.Por.3.Cap.27. vid. lnſtis.per.1. Seth. 104. 
Lon end dentatins nnkig fc drtgeretae 
tes Cercations as W 
a Divorce by reaſon of Adwltery in either of the' marvied Parties, 
doth- fo diffolve the Marriage « wincu/s , as that it may be 
hwful for the Innocerr Panty to Marry ap aim during, the others 
life? By the 107:bþ Canon, Kk is ded, that m1 all Sentences 
for Divorce, Security be giver-and Bonds taken for not Marrying, 
ing; each others life (#). By cnjoyning fach' Security to he 


ſinont duxit Co.toft. par. 
(which is —— n 


given, and ſach Bonds to be taken, this ſeems to-be a penal Canon, gqjr, 1603. 


viz, pecuniarily Penal ; whoever therefote breaks the Law incurs 
the penalty, and whoever ſuffers the ty doth anſwer and ſatisfie 
the Law which before he had inffing'd; 2 penalty expreſſed or 


implied, ided for' in, and unto 4 Law that is 1 it 
probibirory, ſeems to create fome qualification of that legal 
prohibition, Probibicro wim ſuam exercere poteſ# pev vel 


oxcpreſſam vel arbitrariem * Ex hoc Loges et} as -vocat 
Ulpianus, que fieri quid witant, ſod fathun non reſcindunt. So 
Grotius de jure Bel. Or Pack, lib, 24 cap.5. Sec.16, But to = 
a tcele nigher to the point in hand, it is Grotins again in the t: 

place, Ss Lex humana conjugia mtey cert as perſonas contrahs probi- 
beat, non ideo ſequitur irritum fore Matrimonium, fi ve ipſa con 
rrabatur : ſunt enim diverſs probibereg& irritum quid facere. The 
Laws whether Eccleſiaſtical or Temporal are not of any private in- 
terpretation 3 yet to ſpeak herein only bypotberically, if this be inter- 
pretative as a penal Canon by vertue of the faid Security and Bond, 
then appoſite and obſervable is that which Gyotius hath in another 
place, in Caſu Lsgis Panalu, his words are theſe, wit. Rex qui eſt 
Auttor Legs, & ubi Regni ipſius perſonam &* auttoritatem ſuſtimet, 
qua tals eſt, poteſt legem etiam totam tollere, quia Legis humans 
natura eſt, ut a volumate bumana pendeat, non in Origine tantum 
ſed & in duratione. Sicut autem totam Legem tollere poteft, itu 
& wvinculum ejus circa perſonam aut fattum ſingulare, manente de 
c&tero-lege Det ipſins exemplo,qui (Lactantio reHte ) logews cum pone- 


res 
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ret, non uti79, ademit (ibs omnem 'poteſt atem, ſed babet ignoſcend; 

' Aicentiam.\ Imperatori, inquit Augultinus, Licet rewcare ſemtintian, 

& Reum mortis abſolvere & ipſt sgnoſcere : Cauſam exylicat, Quia 

non eſt Subjettns Legibus, qui habet in poteſtate  Leges ferre. Grot, 

ibid. de Penis, cap.20.Setti24. How far the Power of Princes may 

, -extend it ſelf in this-matter, is not before us 3 But clear it is, that 

all fuch. as acknowledge rhe Regal Supremacy, will withall confeſs, 

that his Majeliy hath more: right to diſpence with Canons within 

-his own Dominions ex plenitudine poteſtatis Regalis, than was here 

Aormerly Exerciſed ex uſurpatione  poteſtatis Papalis. In all Laws 

that are both Probzbitory and Penal, as they are of the more force 

[by reaſon of their Probzbitory quality, fo they ſeem to abate ,of that 

force by reaſon -of the @&nnexed penalty 3. for he that ſuffers the 

Penalty, ſatishes the Law, though he tranſgreſs the Command. The 

Statute of prime Facebi hath a Proviſo or exception to ſecond Mar- 

() St. 1 Jac,” flages by perſons legally Divorced 3 (4) no Canons or Conſtitutions 

cap. I1, prevail or are executable, in repugnancy to the Kings Prerogative, 

(t) Ste 25 H.8. of to, the Laws'or Statutes of this Realm. (Ce). That Statute of 

DP.) primo Facobi prohibiting ſecond Marriages during the Life of each 

other, doth not only not extend-to Perſons legally Divorced, but 

as to ſuch it is-with an exception, limiration- or provsſo as afore- 

. laid. Sir Ed. Coke taking notice hereof in Porter's Caſe, reports 

 _ - that that Statute extends only to Perſons which are Diworted by 

C7) | _ 5 Sentence in the Spiritual Court (f) 3 And that diſtinRion of Total 

6.0, NP» and Partial Divorce, Or that el @ winculo wel a Menſa &r Thoro, 

will, not-it ſeems. ſatistie all Judgments, ſome alledging that #b4 lex 

-non-diſtenguit, nec-nos diſtinguere debemus, applying that Rule ad 

Evangelium alſo; and thence will not be per{waded but that the 

innocent Party in Cauſa:Divortij ob Adulterium may Marry again, 

..altera'parte exiſtente, becauſe though they know it to be otherwiſe 

by Text Canonical,: yet know not where to find it ſo by Text 

Scriptural and ſpecially becauſe they find a Proviſo in the ſaid Sta- 

tute of primo Jacobi, that the Parties Divorced by Sentence, it he 

take another Wife, or ſhe take another Husband, ſhall not be within 

the danger of the Statute 3 .And that this extends to every manner 

| \of Sentence of Divorce, and not to any particular cauſe of Divorce. 

| Cajetan, though of the Roman-Church, yet on the 19th of Matthew 

| faith, Intelligo ex bac Domint Feſu Chriſti lege, licitum eſſe Chriſti 
S ano dimittere uxcrem 0b Fornicationem carnalem ipſius uxoris, 

poſſe aliam ducere : and ſoon after adds, Non ſolum miror ſed ſtupeo, 

quod Chriſto clare excipiente cauſam Fornicaticnis, torrens Dottorum 

non admittat illam Mariti libertatem. This Queſtion, Whether 

-after Divorce for Fornicatior it be lawful to Marry again during the 

Lives of the Parties Dzworced, is at large ' handled by the _ 

or 
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Door Hammond in his Treatiſe of Divorces 3 where he fays 
that Mat.19.9..and Mark 10. 6.are two places of ſuch perſfpicuiry 
( one Cauſe of Divorce allowed the Chriſtians, that great Breach of. 
the Conjugal Vow, and whoſoever Divorces and Marries again, 
lave.in that one Caſe punQually named,” committeth Adultery ) that, 
as-110 Parapbraſe can make them more intiUigible, fo there is but. 
one Queſtion that can reaſouably be ſtarted in them, wiz. Whether 
he that puts away bis Wife on this one Autbentick Canſe, be ſo per- 
fedtly freed from the Conjugal Vow and Bands, that he may Law- 
fully Marry ſome other Woman, and ſome other Man Marry that 
Dzworced Adulterons Wife ? In Mat. 19. 9. The words ate, That. 
whoſoever ſhall put away bis Wife, ſave for Fornications' and ſhall 
Marry another, committeth Adultery 3 and.he.thas. ſhall Marry ber 
that is put away, committeth Adultery : Which-words ( fays that 
learned Author in Se#. 22.) are favourable to the afhrmative, that 
it is Lawful tor him in that one excepted Caſe to Marry again. 
The nature of a. Divorce among the Fews was. the. reſcinding. of 
the Conjugal Bands, and by one ſuppoſition common to Fews and. 
Romans, viz. That they, who were duly Divorced might 
4in , So of the Fewiſh Divorced Wife, Deut. 24. 2. tis —_ 
ad, ſhe may marry another and of the Man, this was his only 
End of putting away hi Wife in that place, that he might Marry 
another : Accordingly the F.ym of Divorce in Miſna, tit. Gittin, 
Behold, thow art free, or at liberty for any man, and this i the Bill 
of Divorce between me and thee, ſo that it u free far thee to mi 
to any man thow wilt. 1dem. Set4.27, yet on the other fide ( fays 
that Learned Author ) it may be argued, that although in the 
Moſaical Law, Divorce was the reſcinding the Conjugal Bands, to 
which it was conſequent, as long as the Few:ſh polzty laſted, that 
they who were duly Divorced (as im the one Caſe of Fornication ) 
might freely Marry again : yet in the acceptation of Gur Chri/tian 
Courts, Divorce appears riot to be any more .than'the Solemn Fu- 
dicial ſeparation from Conjugal Society, as that it ſeems to be ra- 
ther the Feeing the Husband and Wife from the Obligation to mu- 
tual Conjugal Duties, than the utter reſcinding and diſſolving the 
Bands. For if it were (0, then that Husband and Wite _, ne- 
ver come together again without a new Wedlock, which was never 
heard'of in the Church, That Adultery,the efficient cauſe of Divorce 
(though a Breach of the Conjugal Vow) is yet. no attual diſſolution 
of the Conjugal Bands, among, us Chriſtians, ſeems probable (ſays 
Do@or Hammond ) by. thele two evidences (1.) Becauſe Adultery 
committed by the Husband, diſſolves not Marriage, which yet it 
equally (hould, if that feu/s committed, and; not the :Senrence of 
Druorce zeſcunded the Comugal Band&c. In this a —_ is = 
ervable 
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ſervable between #3; and - the Fews 3 for in caſe of Fornication, 
the Jews expected no — but the Man 
might put her away, give her from himſelf a Bill of Divorce, 
' which was never allowed or praGtiſed among Chriftiens. 2. Be- 
cauſe if this were {o, if Aduſtery m the Wife diffolved the band, 
then the Husbind, that aftet the Wifes 4dulrery continued to live 
with her Conjug olly, thuſt be conctaded to commit Formication with 
her, the walzdety of the Bands beirig it ( and nothing elſe ) which 
- makes Conjugal Society Lewful. Kcordingly hath the Opinion of 
the Church been anaently, as in Cay. Apoſt. 48. If any Laick put 
away bis Wife and Marry another, or Marry a Woman which hath 
been put away by another, let him be Excommuricate. So likewile at 
the Councilof Arits, An;-314; Cam. 10. De bs qui Conuges ſuns 
in Adulterio deprehendunt, & tydem ſunt Adoleſcentes Fidules, & 
-prohibentur nubere , placuit wt in quantum poſfit, concilium ijs 
deter, ne viventibus uxoribus ſuit, licet Adulterss, alias accipiant. 
Likewiſe in. the Milevitan Council, An. 402. at which St. Aw 
. £uſt:n was. preſent, it is decreed, that /tcumdum Evangelicam & 
Lpoſtolicam Doltrinam, neq, Dimiſſus ' ab uxore, neq, Dimiſſa « 


© Aorito, alteri conjungantur, ſed its maneant, aut ſibimet reconcili- 


enter. So alſo in the Codex Can. Eccl. African. Can 102. met 
Toy Toes dvdexs 1 mts yoratings &mdubyour Ive S195 welewey, That 
they that are Divorced from Huthands or Wives, ſhould remain 
unmarried, And what thus been defined by thefe Canons, is 
evidently received into. the Eccleſiaſtical Conſtitutions of this 
Church, which therefore hath decreed, that when Divorces are pro- 
nounced, Monitio & probibitio fiat, ut a partibus ab invicem ſegre- 
gatis cafte vivatur, nec ad alias Nuptias alterutrs vivente comvole- 
tur. Conftit. Eccl. An.15 97 Upon thele Arguments pro & con, Dodtor 
Hammond in the forecited place doth concrive, that the Reſolution 
may be made by theſe three Propoſitions: (1.) That by the force 
of Chris words in all the'Evangeliſts, he that Marries again after 
any 'kind of Divorce, but that one for Fornication, doth com- 
-mit an Unchriſtian ſin. (2.) That by force of the Arguments firſt 
produced, for the interpreting Mark and Luke by Mat.1 9.5. vid. 
Doctor Hammond of Divorce}, fo.452,45 3. it may be probably con- 
cluded that in that one caſe of Divorce for Fornication, the 
.of the Innocent Party ſhall not be Adulterous. (3.) That although 
this be granted, yet the words of St. Mark and Luke, eſpecially 
the words of St. Paul, 1 Cor.7.39. do give ſuch prejudices againſt 
Marriages after Divorce indefinitely, that the ancient Canons of the 
Charch, and the Conſtitutions of our Engliſh Reformation, have 
'thought fit not to permit ſuch iberty in any kind, and therefore 
that this may-be the better obſerved, the decxee of ſeparation ſhall, 


not 
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not- be ed, till they that demand it, ſhall give ſufficient Se- 
curity they will do nothing againſt the Admenition and Prob; 
bien, for our Conſtitution adds, Deniqs quo illud firmins obſervetsr, 
ſententia ſepar ationuw non antes pronunciabitur,quam qui eam - 
verint, Cautionem Fidejuſſoriem » IT imterpoſuerint fe contre 
monitionem & prohibitionem mbil commyſſuros, if not obſerved 
by the Judge, he is puniſhable, and the Sentence of Divorce for ſuch 
defe&t declared void. Conſftit. Ecel. Am: 1597. Innocent the fixk 
Biſhop of Rome faith, Qui interveniente repudio, alij ſe Matrimonio 
copularunt, in utraq parte Adulteros eſſe manifeftum eſt &c. But the 
(aid Judicious Author couceives, that of this and the like TefFinvo- 
nies it may be obſerved, that moſt of them belong not to theſe 
Divorces, which arc in caſe of Fornication, but (proportionably to 
Chriſt's words in St, Mark) to thoſe which according to the Fewiſh 
or Imperial Laws wee allowed in other Caſes, than what either 
Chriſt, or the Primvgenial Inſtitution of Marriage had allowed of : 
And further faith, that it is evident and confeſſed by all Chriſtians, 
that of Theſe, that is, the Marriages ( after ſuch Divorces by the 
Tewiſh and Imperial Laws ) are Adalterons, but not fo of thoſe 
other Marriages of the innocent Parties after thoſe other D5vorces 
in that owe Caſe of Adultery.” Yea and forme Canons have” been 
made with this Temperament expreſly ( except in the caſe of For- 
nication ) {0 in the Canon of the Council of V/annes, eos qui 
relidis uxoribus furs, ficut in Evangelio dicitur, excepta cauſa For» 
#ications, fine Adulterij probstione. alias duxerent, f} atwirnas,” &c. 
They that bave left their own Wroes, as it u ſaid inthe Goſpel, 
except for cauſe of Fornication, and without proof of Adultery [hall 
have married others, we judge them, &&cs Notwithſtanding which, 
the Law tells us of other Caſes than that of Adultery or Fornica- 
tion, wherein the! Man after a Divorce may ve-marry during the 
Life of. the Wornan Divorced, as m the Caſe of 4r#itide, which 
you, may find 'in Summs Afenſi, Lib. 8. De Diwvortjo propter- ins 
potentiam, Tit. 37. fo. 233. Si arftatio alligetur ( ſubaud; quant 
c1ung; impotentiam Famme ) ftatim potefF Divortium Fieri hoc 
ts when wocabunter Matrone fide digna, & in Nuptiali opere 
expertae— Ar. F. de Ventr. infpett. L. 1, verb. igtur,&c, Er fi Ma- 
lieres aſſerant eam non poſſe fieri Naturaliter Matrem, tune tations 
prieſt Divortiums firri, & dabitur wire Licentia cum alia tontrabew- 
&;. It will not be denied, but that in all 'Caſes where the Mar- 
fiage was «þ initio Null, there it (hall, after a legal Divorce, be 
free for either party convolare ad ſecundas Nuptias altera parte ex- 
iteme, which tniftly and properly cannot be faid to'be a ſecond 
marriape, becauſe precedent to-it, there was duly and legally none 3 
nor therefore can they be properly _— be Diyorced, Separated,” 
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Polygamy, + Bury's Caſc he reports it to have been adjudged, that by a Divorce 


ſeveral kinds of theſe Nall Marriapes may be computed that which 
Parnormitan (peaks of in his Fourth Tract de $ acramentis.Reſol.20x, 
zmina (lays he thete) ſi commode non foreſt aptam ſe reddere wiro, 

mentum cenſendum efſe perpetmom, & Matrimonium decls- 


- randum Nullum \ which holds true vice verſa, and therefore it is 


likewiſe ſaid, that Firmina per contrattum Matrimoniq jus ſuum tra- 
dit wviro apto, non inzpto, ate) lo ns nullum transfertur jus. 
The Canon Law is expreſs -in protubiting theſe ſecond Marriages 
after a Diyorce, although Ex cauſa Fornicationis. So Toftatus verb, 
Matrimonium, ubi'voluit nullam eſ[eCauſam Repudy, nift Fornica- 
tionem > Et iſtam non quidem ſimplicittr ad Dirimendum' Matrims- 
nium, ſed ad tollendam Cohabitationem,ut patet,Extra."de Divort.c. 
Gaudemus. The Lawyers and Divines (ſays Adam Tannerus) are of 
different opinions in this Point, Furiſte Divortij voce utuntur pro 
Diſſelutione Matrimenij etiam quoad vinculumy ut conftat ex toto 
tit. F, De Diwvortijs. Theologi tamen ea voce Divortij ſolum ſignife 
cant ſeparationem inter conjuges,aut quoad Cobabitationern,aut quoad' 
Thorum, Adam. Tannerus, Tom. 4. Diſþut. 8. de Marrimonio, q. 5. 
Dub. 5.nu-74. de Dioortio. 5711 


(4.) Is concilio Arelatenſi, which. was held in A». 314. at the | 


Command of Conſtantine the Great, under Pope Silveſter in- the 
firſt Year of his Papacy, it was Canoned, Ut is enjus uxor Adwlte* 
revit, aliam illa vivente non accipiat. Six Hen. Spelman gives the 
words ofthis Canon: thus, viz... De bis qui comuges ſnas in Adul- 
ferio deprehendunt, & 5jdem ſunt Adole{centes Fideles' & probibtn> 
tur Nubere > placuit ut in quantum poſſit, Concilium ifs deter, we 
viventibus uxoribus ſwis, licet Adulterss, alias accipiant (p). If this 
Canon be \not dire&ly prohibitory , and agai ſecond Marriage 
after- Divorce in Caſe of Adultery during the Life of the other 


Party, yet it provides that Counſel or Advice in- the "Cale. 


be given againſt it, and the Parties moniſhed to the'con- 


trary. 

(5-) Mr. Attorney Noy in Dame Powels Cafe reports, that a 
Divarce cauſa Adulterij is but a. menſa & thoro, & non @ wvinculd 
Matrimonij 3 and the reaſon he gives is this,viz. Becauſe (fays he) 
the offence is after the juſt and lawful Marriage (4), if for this 
Opinion of his any Anticanoniſt ſhould dream, that he died in the 
Catholick Faith of Matrimonial Sacraments, let him conſul Sir- Ed- 
ward Coke in the' Third part of his Inftitutes, where he doth not 
only allow of that"Member of the forefaid diftintion, but withall 
fays, that in the Caſe of Divorce a Menſa &+ Thoro the fecond 
Marriage is void, living the former Wife or Husband (3). Yet in 
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the Marriage is dillolyed 2 Vineulo. Matrimenij ; and alfo reſolved, 
that admitting a ſecond. Marriage to be voi ei inehpgiged 
that the ſame doth remain-in force yntil it be diflolved; and 
the Iſſue bora during ſuch ſecond Covyerture is lawful Tue to in- 
herit the Land (&). , | (HD Bury'sCaſs. 
6, Touching the kinds and effecty of Divorce,whether Divorce @ Co. 5. par. 98. 
wincula Matrimonij, ox {eparation only 4 Menſa & Thoro, with the 
cauſes thereof 3, the Divines and Lawyers are of different Opini 
and each of theſe divided among themſelves ; ſome conceive, that 
as there be Divorces Ex Cauſa pracedente, (o there are ſome Ex J7 
Cauſa ſubſequente, as Cauſa Adulterij, and that Adultery diſſolves 
the very Bond of Matrimony, which conſiſteth in their being, one 
Fleſh. | And whereas it is written, That whoſoever ſhall Marry ber 
that « Divorced, committeth Aduſtery (1), they will have it to be (! Mart. 5.32. 
meant only of ſuch: as ſhall marry her who is Divorced for any 
other cauſe or reaſon, than for Fornication 3 which they infer from 
the former part of Matth. 5. 32, That whoſoever ſhall put away bis 
Wife,ſaving for the cauſe of Fornication,cauſeth ber to commit Aduls 
tery\ ſo that forthe cauſe of Fornication it is lawful to put her = 
' away, and whoever ſhall marry her that is ( fay they.) Divorced 
for my+ other cauſe, committeth Adultery 3 whence they would 
inferr, that a Remarriage after Divorce for the cauſe of Fornication 
is not forbidden 3 And as for that. Divorce -or Separation @ T hero 
& Menſa, they look: on it as no current Coin, not having ( as 
they pretend ). Czſar's Image or Superſcription thereon, but ſeem 
very politive 'in afhrming that Phars{1i interrogabant Chrilium-de 
dimiſſione quoad winculum, & non quoad Thorum & men/am. It 
is true indeed, by the Fudaical Law a Woman Divorced her 
Husband in cauſa Adulterij might be another mans Wife (m) ; (#) Deut.24. 
which is no contradiction to Matth. 5. 22. if the Divorce there 7» 2+ 
mentioned be 4 winculo. But that which ſuch as are Poſt-repudiary 
Marriages axmch inliſt on, is that which the Reverend Mr. Beze Btze in Luke 
hath on che. like place. Qui binc colligunt (lays he) poſt Repudium 15+ 19+ 
Nallum eſſe ſecundo Matrimonio locum, alters parte exiſtemte, inepte 
colligunt ; loquitur enim Chriſtus de Repudijs apud Tudo uſitatis, Levit.20 12. 
inter que numerari non poteſt Repudium ob Adultermum, cum Adul- and Deut. 22. 
terog ex lege oportet Capital or pletti, 22, © 
(C7. ) If imgreſſus in Religionem be (as ſome underſtand it ) a 
kind of Mers Civilzs,then it thould ſeen it might be for that reaſon 
that in ſuch caſe it was lawful for the other Party conwelare ad [e+ 
cundas Nuptias, tor by the 118 Canon of Egbert Archbiſhop of Terk 
' An.J50. called Canon Africanenſis, in exceptionibus ſuis e Canonibus 
Patrum Concinnats, it was lawful ſo to do, the words. of the 
Canon ate, Si wir five Mulicr ex conſenſu Religionem ceperit, licet 
] f 2 allerum 
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rum ſtecunds poſt ſententiom Divortij, valet, provided it be 
ria 1 A wrong as the Canon Law requires, Se 
impotemtice.|' Naverr. Concil. 1, 4. Concil. 1. de Frigids, na.3-9.414- 
But it ſeems ſtrange that Sanches a fre, nd one of the bigheh 
form, arguing the Queſtion againſt the Hereticks, as they are 
plras'd to call us, ſhould 6 ingeniouſly confeis.that ex rp/ir Carbolicis 
aliqui exiſtimarunt, omnino diſſolys Matrimonium quoad vinculum 
ro fropter Adulterinm alterius Conyugss ſeparato : _ its hicere 
whad Marrimoninm inire, priori Conjuge ſuperſtite. Sanch. de Aa- 
mim. Tom. 3. 1. 10. de Divor. Diſp. 2. m4. 1, & Navar. lib. 4. 
Concil. 1. tu. 3; p 12.8 | 
(8.) This, ww ob Adulterinm alterius 'Conjugis diſſoſBatur 
Aatrimonium quoad wincuinmgta ut integram fit mnccents ad alias 
Nuptias tranſore, alters parte ivente ? was a queſtion long fmce 
rontroverted by Bellarmin,and by Valentia, Bellarm.l.1. de matrins. 
& 15, Valet. lab. wnic. de indifſclubiltate matrim. cap. 3. And by 
ther adrqitted us difputable with a Nov obſtante to he Coundl of 
Tremt : whereby Matrimony is highly Sacramentiz'd, as appears by 
that which the faid Tridents! Council declares concerning it, wiz. 
Matrimonium eft Sacramemum, quod ex operato confert gra- 
Ham (coun dum Communem © veram ets cedar — wil 
Avticulo Fidei teneiduen efſe, aut Conciimm Trident. & declaravit 
Navar. lib. 4. Cencil. 1.nu.3, Yet the forementioned Sanchez, doth 
rite S7xtus Senenſis bringing in Origen Afſerentem ſai tempors Epiſ- 
vopos permiſiſſe alias Nuptrns uxoribus ob virorum Adulteria ab yſis 
drvertemtibus: Sanch. ubi ſupra Sixt. Senenſ. lib. 6. Bibliothec. Of 
which Judgment alfo was St. Ambroſe ( as he affirms: ) allo Tertul- 
kan, Eraſmus, Cajetan and Cathermus. Tertul. lib. 4. comra Mar- 
ion. Eraſtn. Arnot. ad 1 Cor. 7. Cather. 1. 5. Annot. contra Caje- 
raw. #n fin. Cajetan. in Mat. 19. in ilud, quicung, dimiſerit. T his 
alſo, ſfanth Saenches, was the Judgment of the Greek Church, as 
Guido the Carmelite reports 3 and of this Judgment are both the 
Latherans and Calveniſts ; yea, it was the Judgment alſo of a 
Pope, Pope Zacharias the Firſt, who expreſly Decreed in theſe 
words, viz. Concubwiſti cum ſorore uxorts twe,Neutram babeas \ Ev 
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# ils qua wor tua fucrit, Conſcia ſceleris non fuit 5 fi ſe comti- 
"mere non -oult, . Nubat in Dommo cui velit. Cay. Comembuiſt i. 2 7. 
queſt. 7. And as to the Husbard St, Ambroſe is expreſs in the Caſe, 
wx0r a iro non diſcedat niſi cauſa Fornications ; quod fi diſceſſerit, 
aut maneat inmpta aut reconcilietur. Ideo, non ſubdit de wire, quod 
de nxore pramifu, quia Viro liceat ducere aliam. D. & « ad 
1 Cor. 7. & refertur, cap. uxoy. 32. q.7. So likewiſe Ex concilio 
Vermerias, it is expreſs, that Maritus (nxore conciliante moy- 
tem ejus ) poſit ipſum nxorem dimittere, & fi volnerit aliam ducere, 
tr c. fi qua Mulier. 31. 9. 1. 

(9.) In the Firſt Year of Lotharins King of Kent, An. 683. In 
Concilio HerudfordieVt was decreedthat Nullns Conjugem impropri- 
x64 (at /erwhon Evangelinm docet ) Fornicationts cauſa rel mquar. 

ud [i qtiſquam projriam exyulerit Conyugem Legitinmo fibi Ma- 

Plone © unttam,' $1 Chr: Finmus oforite ferro or alteri 7 


copuletur : {ed ita remaneat, aut 4 reconcilieter Conjugi (y). 7 
rs days it ſeems he was ſcarce a Chritien, that being Vas pr | 
{ſeparated from his Wife preſuarned to Marry another. And above Concil. He- 
two hundred years before, in St. Patricks Synod, wiz. In Symodo \4iord. art. 
Santi Patricij, aliorams, Epiſcoporam m Hibermia Celebrata, circa 

An. Chrifti 450. wel 456. It was decreed, that the puniſhment of 

a Woman departing from her Husband, and joyning her ſelf to ano- 

ther Man ; ſhould be Excommunication (z). In the time of HM. 3. (s) Idem de 
and in the Caſe of$imomd de Mimntford,between him and his Wite, Synod. Sandi 
the Pope ratified his Marriage, after he had difpenfed therewith Parricij Sc&. 
contrary to the Laws and Canons (a). King Fob being Divorced 1s: ; 
from the D. of Gloceſters Danghter, viz. the third of Fane, 1199. (2) Mat. Pals 
ſoon after, viz.. before the rb of Ofober.then next following, was p, 45s. © 
Remarried to 1/abel, fole Daughter and Heir to the E. of Engoleſm. 
Likewiſe Alice Daughter of the E. of Sevoy, and King Fobr's firſt 
Wife, was Married to him after m_ been the wr” wa Wife of 
Henry de Lyon, D. of Saxony. Speed Chron, in wita Foban. R. Angl. 
Alſo King Hewy the 87h alter had been Divorced from A 
therine, his Brothers Relic, and after above twenty years cohabita- 
tion with her,Married again (during her Life) the Lady Amne Bullgn, 
by whom he had Q. El;zaberh. Theſe are Prefidents of Fa#, not 
of Law , For, 

(10.) Alceat afferts, That bodie Fare Pontifico permittitur ſolum 

Jeparatio ex certss cauſis, nec interim licet aliam ducere,etiam (i, ſepa- 
rationi uxor cau{am dederit : yet withall he ſays m the fame place, 
Aliter tamen aliqui ex Amiquis Patribusolim obſervavere,inter quos 
Ambroſius, qui ex juſta cauſa Marito jus divertendi atq), aliam du- 
cendi,8&c. Non enim bos homo ſeparat, ſed Dens,quando ita Optimss 


Amiftitibus propter males Famine mores videtur. Alceas. de — 
, 101, 


Of Divorce ;' as alſo 
L, 101, inter- ftuprum. Seft. Divortium. In which place the fare 
Author further adds, It is no wonder that . the Emperor. Tuſt inzan 
bimſelf was ſomewhat ſparing in this Point, when the Pontifical 
Canon paſſim tempeſtate ſua obſervatus fuiſſet : ut forte credendum 
[it, - Licere Panties eos Canones tollere, ©; jus Reomanam obſervart, 
/# welit. Grotius lays, Cum ea alteri Nupta eſt, Matrimenium haud 
dubie irritum lege quidem Naturali, niſi vir prior eam dimiſers. 
Grot.de jur.bel.l;b.2.cap.57 ſe&F.11.And in the Matrimonial Councils 
It is expreſs, That Mulier @ primo Matrimonio per ſententiam ſcpa- 
rata, cum eo, cum quo ſecundo nupſit cum Autheritate Eccleſia ma- 
vere debet. Concil. Matrim. Concil. Baldi-3. vh. 3. Where the judg- 
ment of the famous Baldus is, Fhat Contrabentes Matrimonium cum 
Authoritate Eccleſia, & wigore ſententiae Divortij, preſumuntur 
eſſe in bona fide, nec Adultermum committent. ibid. nu. 47. 
_ C12.) Alchough the D. D.. axe much: divided in this Point of 
ſecond Marriage, whilſt the Divorced Parties are alive 3 yet the Law 
generally ſeems much more to incline to favour ſuch ſecond Marri- 
ages, where the Divorce is ex cauſa precedents, than where it is, ex 
cauſa ſubſequenti, For when it happens, ex cau{a pracedenti, 2s 
when the Degrees prohibited are violated,  Precontra& , F rigidity 
4n, the Man, Impotency in the Woman, or other perpetual Impe- 
.diment, the Marriage was void and null ab initio, it being a Rule 
and a truth in Law, That non minus peccatum jungere non Conjun- 
 gendos, quam {oprve non ſeparandos , But where the Divorce hap- 
Toy ex cauſa ſubſequents, there the marriage was once good and va- 
'Jid in Law, and therefore (as ſome hold) 3ndifſſoluble 3 and that ſuch 
ſubſequent cauſe can have no influence quoad vinculum Matrimony, 
but only quoad ſeparationem a Menſa & Thoro,which is but a Partial 
or Temporal, not a Total or Perpetual Divorce. 4. was Divorced 
from his Wite for Incontinency, heafter took another Wite, living 
the firſt Wife, Adjudged, the ſecond marriage was void, becauſe the 
Divorce was but « Menſa &- Thoro, and not a Vinculo Matrimonij. 
Rye and Faliamb's Caſe. More's Rep. Zanches lays, that Quotes 
Matrimonium diſſclvitur, ſi id fit ob utriuſq, Conjugs perpetuum * 
impedimentum, utriqz alia Nuptie interdicendz ſunt : Si wero ob 
alterius tantum impedimentum 1illi interdicuntur,conceſſa non impedi- 
to Licentia ad alias tranſeundi. Sanch. Matrim. lib.7.Diſþ.93a.37. 
And again in the ſame place, Viro ratione Frigiditatis ſeparato, con- 
ceditur Femina Licentia Nubendi alij, ea wiro denegato : Et Fe- 
mine ob impedimentum ſeparate interdifto alio Conjugio, id non di- 
wegatur ſed conceditur viro, ibid. &c. Laudabilem de Frigid. & 
C. 2, in fin.334 4. 1. Kc. ex literis, ead. tit. Likewiſe the Summa 
Aſtenſis hath the ſame in ſubſtance, / Art#atio alligetur ( ſubaugi 
.quameun) impotentiam Femine) ſtatim peteſt Divertzum frers oy 
modo 


of Alimony. 
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modo : vocabantur Matrone fide dignz, & in Nhptiali gpere exper- 
14, ar. ff. de ventr. inſþeft.1. 1. verb. igitur,&c. Et fi Mulicres afſe 
rant eam nn poſſe fieri Natwraliter Matrem, tunc ſftatim poteſt Di- 
wvortium fieri, & dabitur viro Licentia cum alia contrabendi. Sum, 
Aſenſ. in h 3, de Divor, propter Impotent. tit. 37. fo. 233. as afore- 
faid : yet Toſtatus on the 19th of Mar. faith,that Fernicatio non wa- 
let ſimpliciter ad dirimendum Matrimonium.ſed ad tollendam Coba- 
bitationem Toſtati Index. verb. Matrimen. as appears alſo by the Ca» 
non Law. Extre de Divor., &c. Gaudemus,&c.Quare fatto Divortio 
(lays Toſt atus again) non tranſeatur ad alind Matrimoninm, Toftat. 


ibid. for which he there quotes St. Hierome (0), who in this Point is /41 p, aiwoen, 
oppoſed by St, Ambroſe (p). Polibly the different conſtructions that in Mar. toms. 


Divines and Lawyers do make of this word | Divorce | may not be 
the leaſt reaſon of the different Opinions in this Point 3 for Adam |, 


Tannerus (as aforeſaid) tells us, That Furiſte Divorti woce utuntwr (p) D. Ambrol,. 
pro Diſſolutione Matrimonij etiam quoad winculum, ut conſtat ex ubi ſupra. 


zoto tit. ff. de Divortijs. Adam T annerus. Tom. 4. Difp.8. de Matrins, 
q. 5+ Dub.5. de Divortzo Col.22 32, nu. 74. & varijs de cauſis ſolvi 
poſſe, ut videtur in 1j[d. Legib. & apud Greg. Syntag. jur. par. 2. 
lib.g. cap.5. Theologi tamen ea voce Divortty ſolum ſignificant ſepa- 
rationem inter Conjuges, aut quoad Cohabitationem, aut quoad Thos 
rum. Tannerus ub! 7 . 

(12.) F. being Divorced for Incontinency of the Wife, he after- 
wards marries P, the Daughter of R. living the firſt Wite, By the 
whole Court that is a void Marriage 3 for the Divorce is not, but 
a Menſa & Thoro, and does not diſſolve winculum Matrimonij. 
And by Whitgift Archbiſhop of Canterbury, So allo is the Opinion 
of Divines and Civilians ( q). As alſo in Dame Powels Caſe againſt ( 
Weeks formerly hinted. In Dower it_was reſolved, That a Divorce El 


Caſa 4Adulterij is no Bar of Dower, becauſe it is but a menſa & Fulcombe in 


zhoro, and not « Vinculo Matrimonij. And it was faid by Daniel,that 
an Elopement is not a Barr of Dower ad oftium Eccleſia. And 
Judgment for the Plaintiff (r). 


(r) 

Agar of King ſton upon the Thames was ſued in the Eccleſiaſtical — 
Court for beating his Wife, and for calling her 7#/hore, and was Sen- Rep. « Noy 
tenced there to pay his Wife three ſhillings a Week for her Alimony, (;) 4gar's Caſe + 
ande#vers Fines were impoſed upon him for not performing thereof, 1o Brownl. 
and a Prohibition.was granted, and allo a Habeas Corpys, to deli> KEP: P4 2+ 


ver Agar out of Priſon (5). 


There. was a Caſe, of late. years; where a Man married the relict ger. 2042. 
of his great Uncle, he married his Grandfathers Brother's Wife by Herrifon verl. 
the Mothers ſide, and it was held awful, it was the Caſe of one Po&or Burwel 


Harriſon againlt Dr. Burwel (t), But wheie a Man marcied his 
Wives Siſters Daughter, it was held un'awful, and after a Pcohibici- 
| tion 


Vavgh, Rep. &- 


Of Divorce'; 'as alſo 
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T_T tion a Conſultatiofrin that Caſe was granted («). But Marriages 
{G) 228. 53* with Cozen-Germans aze in the faid caſe of Herriſon agai 
Mann's Caſe, Burwell reported by Sir Fobn Vawghan to be la 3 in which Caſe, 
' vid. di&.Caſe. as alſo in the Caſe of H: agamtt Good, likewiſe by the faid 
Harriſon, & | Sir Fobw Vaughan Chief Juttice, the Reader may find what Marri- 
verſ. Good in 28S are Lawful.and what not, what Marriages are prohibited within 
Vaugh.Rep. _ ts ns degrees, and what 'Marriages are by Gods Law other- 
prohibited. | 

In the Caſe between Webfter and Bury in an Ejedtione Firms, 2 

ſpecial Verdi&t was given upon Divorce between Burie and his Wife 

On. g. Baries cauſe Frigiditatis, and =_ his Wife for three years after his Marri- 
y remanſit virgo mmtatta, Fd fan 1 entiam gener a- 

40 Eliz, C. B, cowis in viro, & vir Air Korres 6s wakes: d in this 
ſpecial Verdid all the examinations of the Witneſles,upon which the 

udge in the Ecclefaſtical Court was moved to give his Sentence,by 
which the perpetual diſability of Burie ad Generandum was manifeſt, 
were read; and by which it was pretended, that the Iſfue which he 
had by a Second Wife was illegitimate, and this was the doubt of 
the Jury; and it was adjudged that the Ifſue of the ſecond Wiſe was 
Lawtfal, for it is clear that by the Divorce (canſa Frigiditatis) the 
"Marriage is diflalved # vinculo Matrimenij, and by conſequence ei- 
ther of them might Marry after 3 then admitting that the ſecond 
Marriage was avoidabie, yet it remained a Marriage until it was 
Diſſolved; and by conſequence the Iſſue that is born during ſuch Co- 
wertwre'( if no Divorce be in the Life of the Parties ) is Lawfal, Er 
homo poteſt eſſe habilis & mbabilis diverſis temporibns, and Judg- 

meyt affirmed in Error, 

A. was indicted upon the Statute of Primo Facobi for having, 
two -Husbands. It was formd that 4 was Lawtully Married to V. 
and before the Judge of the Awdience ſhe fued a Divorce againſt 

Paſch, 12 Car. P. proprer ſawitian : whereupon it was decreed that pri : 
B. R. Porter's yjam of her Husband:ſhe ſhould be ſeparated s Menſa &- Thoro, and 
_ it was expreſſed in the Sentence, that ſhe ſhonld not marry any other 
+0 Pil+3 during the Life of P. ſhegfterwards (P:Living, and ſhe knowing 
thereof) took to Husband F. S, The Queſtion was, whether / that 
were Felony within the Statute, It was faid in this Cafe, that this 
being a Drvorce Cauſa Sevitie,- was but 2 ſeparation a Menſi &- 
Thoro4 and not a Diflolution a wmculo Matrimoniy, and therefbte 
that the Marriage continued between them. The Court dovbted, 
whether the Proviſo in the faid Statute did extend to every manner 
of Drvorce ;, but inclined to be of Opinion, that ſhe was not within 
the Proviſe ; for if this ſhould be ſuffered. many would be Divorces 
upon ſuch pretences, wherefore the Court advited the Woman, to 

- procure Pardon to avoid the danger-of the Statute, n . 
| cbt 


of Alimony. 


| Debt. againſt Husband and Wife, as- Executrix of her former -H—— 
Husband 3 the Defendants plead by Atturney, that” they were Di» 3,414, cafe, 
vorced before the Writ brought 3 It was Adjudged, that the Writ Cro. par. 1. 
ſhould abate 3 for it ſhall be preſumed, the Divoce continueth, if 
the contrary be not ſhewed, © In another Caſe, being for Debt upon 
ah Obligation, where the Defendant ſaid, that at the time of the 
making, of the Obligation ſhe was Wife to Fa $8, who is yet is Mich. 43 & 44 
wits, and ſo nom of fattum.;,, The Plaintiff faid,; that after the E!iz. B.R. xed- 
making of the Bond, there was Suit in'the Eccleſraſtical Court be- 11 & #+- 
tween the faid FS, and the Defendant, for that the faid F.S. had Croperet, 
another, Wife alive at the time of the Marriage betwixt them, fo as 
the Defendants Marriage was adjudged. void.. It was the opinion 
of the. Court, that this Divorce: was 'but Declararive, for it'was 
void «b znjtio, and.fo the Defendant fole always, * md%*djudged for" 
the Plaintiff. | Hf ob!” 

The Wite Libelled againſt the Husband in the Eccleſiaſtical Court 
for Alimony, becauſe he beat her ſo as ſhe could not live with him , 1,0". cole. 
a Prohibition was prayed, but denied by the Court 5 and*it' was More's Rep. 
held in this Caſe, that the Wife might have the Peace againſt her 
Husband for unreaſonable correRtion. | 

By the Statute of 1 Fac. cap.11. it is Felony to marry a ſecond 

Husband or Wite, the former Husband or Wite living ; out of the 
generality of which Law the Lord Coke makes hve exceptions... 
(1.) It extends not ( ſays he) to any perſon, whoſe Husband or ©.;5 vid. E. 
Wife is continually remaining beyond the Seas by the ſpace'of ſeven 4.Conſulration 
years together 3 and notice is not- material,” in reſpe& of the com- $5- P4ins Caſe 
morancy beyond Sea. (2.) It extends not; when the Husband or 119-9-19-72- 
Wife ſhall abſent him or her ſelf, the one from the other, by the 
ſpace of ſeven years in any parts within his Majetties Dominions, ' 
& one of them not knowing the other-to be living within chat 
time ;- here notice js material, in reſpe&t the Commorance is within 
the Realm. (3.) It extends not to any perlon that at the time of 
ſuch Marriage is divorced by any Sentence had in the Eccletnftical 
Court. (4.) Nor to any perſon, where: the former Marriage is by 
Sentence in the Eccleſiaſtical Court declared to be void and of no 
effect, (5.) Nor to any-perſon, for :or by reaſon of any former 
Marriage made within the age of Conſent, 

If the, Man-be above fourteen, and the Wife under twelve, or if 
the Wite. be above twelve, and the Man under foarteen;yet may'the 
Husband or Wife ſo above the Age of Conſent, diſagree to the 
Eſpouſals,. as well as:the party that is under the age of Conſent : for 
the advantage of diſagreement mult be Reciprocal. - And fo-it was 
Reſolved by the Judges and Civilians, Trim. 42 Bliz*B. R, ina Cg,uvi ſupra. 
Writ of Error between Babington and Warner. $0 as if either 
C888 party 


Of Dizerce; as olſo 


Co, ibid, 


(s) St, Weſlm, 


2. Cap. 34- 


(b) Ror. Clauſ. 
An. 7 H. p. 1. 


M. 3. 


(c) Supra verb. 
Adultery verl. 
fin, 


- inthe Aft aforelaid. 


Party, be. within Age of Conſear, it s no former Mardiage with- 


-is commonly as well as forrherly faid, thats there are two: kinds 
of Ons FROM EI Mari "ut Meatr ;- 
2% > 35 tor Precontract, Confauguinity, dc. & 4 Menſa 
+. T hors, as. far Adultery,i becauferthac Divorce by reafon' of Few 
tery cannot difſolve the Maniage- 'a/ vinowld Autrimeniq, for that 
the. offence is, after the juit | and [lawful Marfiage. And the faid 
Statute of | 1 Fgg,'cag- 115: doth in reſpe# of the generality of 
the words, priviledge the Qffender ('in caſe of fecond Marriage, 
where the foures Husband: or Wite\is living ) from being a Fy/on, 
a5,Well in-the Gafe of Divor.@ Mina & There, as where it js a 
Yiu64 Matrimony. 3. aud yet inthe Caſe of -the-Divarce a Mynſz 
er Thorre the ſacoped Mazrage' is void, living the former Wife or 

usband. And if there be a Divorce @ winculo Matrimonif, and 
the adverte party appeel, which: is a continuance-of the former Mar- 
riage. and. 2 ng we Sentence, yet after {ach a Divorce the pax- 


. ty. Marrying is no Polow within the faid Statute, 8c. akhough the 


Marriage be not lavefal. | 
(13.) Alimony, although it. properly fignifies nouriſhment or 
raalntenance, 4 ſieiftly taken; ' yes now. in} the common, legal, 
and. praQtica) ſenſe, it: ſignifies that proportion of the Hugbands 
Eliate, which the Wife ſues 'in the Eccleſiaſtical Court, to have 
allowed her for hes: preſent fybſifience and livelyhood; according to 
Law, ypon; any.ſuck ſeparation from hes Husband, as is-not cauſed 
by, hex awn E/eperent or. Adultexy. By this Blopement is here un- 
derſiood, meant; and intended that voluntary departure of 'a Wife 
from her Hysbagd to live with an Adultezer, and with whom ſhe 
does live in-hreach of the. Matrimonial Vow, whereby ſhe (incurs 
the fortziture of her Dower, unleſs hex Husband upon her free and 
voluntary ſubmiſſion {iallthink fit by way of reconciliation to re- 
ceive, her again, and;readmit her into the former conjugal- relation 
(a). In which fnſe a | Woman thus deſerting and forlaking her 
Husbang, is faid to Elppe, whereby the Law will not compel him in 
this caſe to allow her. Alimony; on which word Mr. Blunt in his 
Nom Lexicon makes mention of an aricient Record (bh), wherein 
the ſame thing is called rationabile eſtoweriuwm 5 This Alimony the 
Wife that Elopes or departs from ber Husband with an Adulterer 
(though ſhe departed with: her Hasbands conſent )' yet loſes, together 
with Dower or Fointure, 2s appears by that remarkable Cafe of 
Sir Fobn de Camois before recited (c). And the Husband, from 


whom) his Wife departs, and lives with an Adulterer, ſhall not be 
compelled to allow her any Alimony. 


(14.) Not- 


TR — 


of Alimony. 


_ 


(14.) Notwithſtanding the Premiſſes, regolatly the Hlusbahd is 
obliged to allow the Wife Alimony prxdenre Iite,arp.Lff weger. ff. de 
lib. agmſ. & $ anch.de Martdib.2.Diſp. 41.ns.51.20d afterwards ih 
moſt caſes of ſeparation not occalioned by Elopemtent or Adultery as 
aforelaid; nor-in caſe of a total Divorce by 'teafon of Tottie lepy 
impeditment, whereby the Marriape wes Null aid 'void 46 initic di. 
Santh. Tom.2.lib.7.Diſp. 93. '##. 22. This Alimony in firiftnels of 
Law is a duty properly due fiom the Husband to the Wife whilft 
ſhe cohabits with him; for by the Canon Law if without any de- 
fault of his, ſhe dots of. her 6wn accord depart from hit, he is 
not obliged to allow het 4/;mony duting fuch her wilful deferting 
of hirts, though (he be ot charged of Adultery. :.bzc image 33.4.5. 
It being a rult'in Law, Qui non! fatit quod Aebtt, non recipit quod 
porter þſi ea Co de Condit. inſett. e& 'A 1a $, _ . PP att, 
ept. But if ſhe depart by reaſon of forne default in him, 45 be- 
cauſe of Grutlty or the like, in that caſe he ſhall be compelled to a!- 
low het M_ - the Law — _ her as -—_— Wife,> 
as it is attributable to him and no way to her, 
ts 5 conſtrained to Ce otherwiſe arp: Live tioiliF.Me Cand. 
& dimonſt, & Lyndn lui 'in axorew$ r.te —_— & D. D. 
Conmmunirer, But if ſhe depart of her own default, the Huband is 
not obliged to allow her Alimony, albeit he had'a conlidetable 
Dowry with her : and of the other fide; if the Hudhand be in the 
fault, and the depart fromhirh, he is obliged to allow her. 4l;mony, 
though he had nothing with her. Fo. Lapin cpro ve/tras.de Denat. 
intvvir bo boſe gens ſoltt hizt##e.2.3." And in caſt it he 
doubtful, through whoſe default it is, that they live afimder, the 
Law in that caſe concludes, that the patty that was aft in fault, 'is 
not Jeaſt in fault Jillmd. 17 f: de peric. & consimod,vei vendit. And 
thereforeif the Wife, who by her own default did volgnratily de- 
part from her Husband, ſhall after repent, and fubmiring Her elf to 
hich, ſhall defire reconciliation, -#1d to be admited tb cohabitation 
with hitn, he then refuſing her ſhall be obliged to allow het 4/5 
ory, ave in the Cafes aforeſaid. Gloſc.c/ipnificaſtioerb. materiam 
in fide Divort.ubi Hoſt. 1.2. verb:reſtitati. Fo. Andr.#u,7 . f.& D. 
D. Cothihwhiter. On the other ſide; if by reaſon of th truclry of 
the Hugband the Wile (hall blameleſly flic from hit, and the Hus- 
band ſhall offer ſafficient ſecurity of caution for His futute good Be- 
 haviodr to her, atid her fafety and peace with him, and the cruelty 
or j1! uſage not ſuch, bat that by ſach caution the Wifes peace and 
ſafety may be undoubtedly ſecured, and ſhe  promgens. refuſe 
to return, in ſuch caſe the Law will not compet him to allow her 
Alimony, Quia ultima ea culpa uxori tycet.” Fet yer. concile34.$u.18. 
Barbos.2.p.ff. ſolut. matrim. nu. 44. 
Gggg 2 (15. By 
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(s) Mich. 8 Car. 
C.B. 7ob. Owens 
Cale Httley 's 
Kep. 


(153) By. the, /Civil Law , if 'a Dowry or Marriage-Portion 
with a Wife be promiſed and not paid to the Husband, he- is 
not obliged to allow, her Alimony 3 Glaſs. Auth de non eligend. 
ſecundo Nubentes. The reaſon whereof is, becauſe- ſuch Portion 


\ quaſi in pretium datux ;, I. pro oneribus, c.\de jur. Detium. But if 
y. reaſon of ſame misfortune, her Parents or ſuch as undertook for 


the Payment thereof,. do after become inſolvent, ſhe ſhall notwith- 
ſtanding have Alimony, even by that Law, which in other re- 
{pets ſeems ſomewhat ſevere in this Point, unleſs you- can affect 
them with Fraud in promiſing what they knew they could not per- 
form, . Barbos. ff. ſolut. Matri.nu. 71. Or.in caſe two perſons lay 
claim to the ſame Woman, each pretending ſhe is his Wife by Mar- 
riage, and the one-of them move to have her kept under Se- 
queftration till the Caſe be decided ; in this cafe ſhe ſhall. have 
Alimony pendente lite of that Perſon at whoſe motion or. inſtance 
ſhe is ſo ſequeſtred, /. ſi pro luſorio. ff. de appellat. But if the. con- 
troverlie- be only between a Man and a Woman, touching the vali- 
dity of a Marriage, as whether a Marriage or not : in ſuch Caſe. no 
Alimony is due, till ſome Matrimonial Proof appear, or that it doth 
{ome way conftare de Matrimonio but wherever a Marriage doth 
appear, there Alimony ſhall be due pendente lite ; arg- 1.. fi neget. 


» de lib. Agnoſc. | | 

(16.) No Owen lived apart from his Wife : And upon Peti- 
tion of the; Wife to the: Juſtices of, Aſiſe for Maintenance, they 
referr'd. it to-the Biſhop of- Bengor, who ordered that he ſhould 
Fay to his Wife 19 J. per An. which was. afterwards confirmed by 
Decree in the Council of Marches of 'Wales. And becauſe that 
'Fobn Owen dilobeyed that Decree, and did not pay 10 /. per Amn. 
the Council ſent a Meſſenger to apprehend his Body, and cauſed his 
Goods and the Protits of his Lands to be Sequeſtred, And Henden 
prayed 2 Prohibition;:, For that Alimony was not within their In- 
ſtrutions. Richardſon demanded of him, if they could grant 
Pxohibicions,. if they -meddle with a thing which belongs to Ec- 
cleliaſtical Power, where they themſelves have Power. Harvey 
was of the ſame opinion,for this Court ſhould preſerve other Courts 
in order. Telwerton ſaid, for the Sequeſtration of the Lands, they 
could not do that. Richardſon, they have not any power to {dl 
the, Goods. The Eccleſiaſtical! Court is the proper Court for Ali- 
mony 3 and if the Perſon will not obey, they cannot but Excom- 
municate him. And by Yelwverton, when that comes to them from 
the Biſhop to be confirmed, they cannot but walk in the Steps of 
the Biſhop and a day was given to ſhew why a Prohibition ſhould 
not be granted: and fo it was ruled (5). 


(17.) Dame 


of Alimony. 
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(17.) Dare Sherley Wife of Sir Henry Sherley ſued in the High 
Commiſſion Court for Alimony, and Hitchem moved for a Pro- 
hibition 3 and faid that Alimony is not within the Juriſdigon of 
the High Commiſſion 3 for the Court of High Commiſſion is to-try 
Ardua Regni, which are not triable by the Common Law. Richard- 
ſon, the Power of the High Commiſſion is not de Arduis Regni, 
but of Hereſies, and ſuch other things Ecclelaſtical 3 and he aid, 
that the Court of High Commiſſion had ſpecial words in their 
Commiſſion, but not in the Statute of primo; and that the Sta- 
tute de primo had no Prerogative in that; and fo the Queſtion is, 
if the King nay by the Common Law grant ſuch a Commiſion. 
Hutton (aid, that by the ſame reaſon as he may grant ſuch a Com- 
miſſion, they may grant Commiſſions for all other things. Yelwer- 
ton, I marvel how that came within their Commitlion :; he faid 
that in tempore Facobi, upon a debate before him, Six Edward Coke 
{o fully fatistied the King, And this matter of Alimony was com- 
manded to be put out of their Commithon. And upon that R;- 
chardſon aid to Hitcham, move this again when the Court is full, 

for we may adviſe of this — Et adjurnet. &c.(t) One Broke was 
committed by the High Commiſſioners to the Fleer, becauſe he re- 
fuſed Alimony to his Wife, and that being returned upon an Ha- 
beas Corpus, he was delivered. — Broke's Cale. More's Rep. 
(18,) The Wife complains againſt her Husband in the Eccleſi- 
aſtical Court Cauſa ſevitie, for that be gave her & Box on the Ear, 
and ſpit on ber Face, and whirl'd ber about, and called ber damned 
Whore: Which was not by Libel,but by Verbal accuſation, after re- 
duced to writing, The Husband denies it, and the Court ordered the 
Husband to give to his Wiſe 4. /. every week, pro expenſis lits and 
Alimony. Barkley and Henden moved for a Prohibition. The Suic 
is originally Cauſa ſevitie, and as a Caſe wherein they Aﬀeſs Ali- 
mony. And now for a ground of a Prohibition, it was faid that the 
Husband chaſtiſed his Wife for a reaſonable cauſe, as by the Law of 
the Land he might ; which they denied and faid, that they had 
JarifdiQion in theſe matters de ſ@vwitia,&c. And afterwards that the 
Wife departed, and that they were reconciled again. And then 
that reconciliation took away that Sevitia before, as reconciliati- 
on after Elopement. Richardſon, it was ſaid here, that the Suit was 
without Libel, but that is no ground of a Prohibition, for ſhe pro- 
ceeded upon that matter reduced in Articles, and we cannot grant 
a Prohibition if they proceed in their Forms; For we are not Judges 
of their Forms, But if they will deny a Copy of the Libel, a Prohibi- 
tion lies by the Statute. You ſay, that an Husband may give rea- 
ſonable chaſtiſement to his Wife, and we have. nothing to do with 
it : But only that the Husband may be bound to his good —_— 
Y 
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by the Common Law. And the Sentence in cauſa [wvitie is a 
Menſa & Thoro, and we cannot exatnine what is Crwe/ty, and what 
not. And certainly the matter alledged is Cruelty; for ſpitting in 
the Face is puniſhable in the Srar-Chamber. But if the Husband 
had pleaded a Juſtification, and fet forth a Provocation to him by 
his Wife, to give het a reaſonable caſtigation, then there would be 
fone eolonr-of a Prohibitim. Hewden, we have made ſuch anAl- 
legation, and it is abſolutely refuſed, Hutton, pethaps he is in con- 
rerwpt, and then they will not admit any Plea; . as if one be Out- 
lawed at Common Law he cannot bring an Attion. But they ad- 
vided the Plaintiff to tender a Juſtification, and if they refufed it, 
(#) The Wife then to move for a Prohibition (' ). 
of vir. Clobery (19.) B. was ordered by the High Commiſſion Court to gire 
againſt her. Alimony to his Wife, and was bound in an obligation of gov /. to 
Hitly's Rep, One of the DoRors there, to give her Alimony, and to uſe her as 
his Wife And now he is ſued there again, and it is alledged againft 
him that he had committed Adultery with divers Wornen, and 
that he had not given Alimony to his Wife, and thereupon B. was 
to his Oath, who anſwered, that as to the point of Alimony 
was not bound to anſwer, for that he was bound in an obligation 
to perfortn it, and alſo that he was ſued to difcover his Oath 
the Forfeiture of the Obligation, and for that the Defendant would 
make no other anſwer, he was committed to Priſon, and being 
brought hither by Habeas Corps, the Court was prayed that he 
right be releafed for the reaſon aforeſaid. Coke, Gawens Caſe 
which was ruled hete in 1/ays time, was the fame Caſe in effec, 
and it was ruled that the Ecclefiaſtical Court may not exarnine him 
upon his Oath in ſuch Caſe, and per Curiam B. was Bailed till the 
next Term, for that that was the laſt day of the Term. Coke, 
or that there is an obligation taken in this Caſe, 1 wilt grant a 
Prohibition for taking, an Obligation for that, if it be moved, and 
it was hot well done to take the obligation to one of the DoFors, 
but we uſe to take the obligation in the Kings Name, 1Mirhb. 5 E. 
4-B.R.Rot.143, The Statute of 2 H.4. gives Authority to Biſhops 
to Fine and Impriſon for Hereffe 3 and where one Reſer had given | 
a Legacy to Biſhop Stephens, for which he ſited the Executor, who . 
—_ for not payment thereof Excommunicated, faid that he was 
"not Excotnmunicated before God, although he were before Men, 
-for his Corn grew very well ; for which words he was after Impri- 
*foned, but he was Bailed here per Curiam upon an Habeas Corpus, 
for that it was not Hereffe, becauſe that Court had Autho- 
'rity to examine fach things which are given by the Statnte of 
'10 H.7. One faid thatthe Tenth partof Tithes was not due Fu- 
"re Diwino, for which words he -was 4rnprifoned, whereupon Ne 
, Habeas 
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Habeas Corpus was brought, and that depended till 14 H. 7. at 
which time it was adjudged that is was,got Here/ie, and that the 
Court had Juriſdiction to examine that, it being given by Statute. 
And it ſeems to me that the High Commiſſion Court had no power 
to Fine or Impriſon for Alimeny. Hi 12 Fgc. upon an Habeas 
Corpus by one Cod, the return was that he was Impriſoned by the 
High Commiſſion by that Warrant, wiz, We command you to take \,; FIT IE 
him aud Imprifon bim for manifet Conterapt of tha Count, for t.x, wales 
that he being ordered to receive his Wife, and to enter inte amobli- Caſe. RollsRep. 
ation-to uſe ber as bis Wift,' be refuſes ſ@ to dc. Cobe, be balk 

Bail*d, for that he could not be impriſoned by them for Alimno- 
ny, nar taks obligation to pertorm theis order, 

Sentence was given in the Eeclefialtical Court, that the Wife Hill. 12 Jac.B, 
ſhqujd be ſeparated: from, hex Hughaed, __ [@vitiane of the R Hyats Cale, 
Husband, and Alimony allowed hes thee; the kixband: prayed a ©'*P: 2+ 
Prohibition, ſetting forth he dried a Cabatirerion, and pofered 4 
Caution. thereby to uſe her figly. "The Cours denjcd it, becauſe 
- Court of the Ordinary is, the pxopes Court far Allowange of 

lmgn I 

A Libel was before the High Commiſſioners, which fappoſed 
divers cruetties ufed by the Husband againſt the Wife 3. for which 
ſhe was enforced to depart from him, who would not allow her 
maintenguce, nor ther nn ſued before them for Alimony 3 Bus 
becauſe it is a Suit properly ſuable before the Ordinary, wheveir if 
there be wrong, the party may have an Appeal; and! although ts 
be one of the Articles within their Commiſſion to. determine of ; 
yet becqule it is not any of- the Clauſes within the Statute of 1 E. 6. 
for which Cauſes the Commiſſion is exdained, the Court awarded 
a Prohibition, 
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Of Defamation. 


1. What __ is; bow many ways it may be; and where 
Cognizable. 

2. Two ways of proſecution at the Civil Law in Cauſes of De- 
famation. 

3. Prohibition for ſuing in the -—4 EY Court upon the words 
{ Drunkard ad Drunken Fellow. | 

4. Several differences in reference to the Cognizance of the Tem- 
poral and Spiritual Courts in point of Slander, 

5. Whether Action lies for calling one n? 


6. Prohibition for ſuing in the Eccleſiaſtical Court for words tend. 


ing to the obſtruttion f a Marriage. 

7. Matters determinable at Common Law, not Cognizable in the 
Eccleſiaſtical Conrts. - __ 

8, Whether theſe words | Thou haſt taken a falſe Oath ] be A3;- 

* - -onable, aniin what Court ? 

9. Whether Attion vies at \ Common Law, for ſaying Thou art 

1a Whore, '&c. | 

10. Words of Slander to the hindrance of Marriage, are Ationa- 

ble at the Common Law. 

Ii. Defamatory words | Thou art a Bawd and keepeſt a -Bawdy 
-Houle: ] whether and where Ationable? 

12. To ſay A. is a Cuckold, and that B, had hin wich the Wife 
of A. is a Defamation ſuable in the Spiritual Court, 

13. The difference as to Cognizance between the words | Thou art 
a Bawd, and I will prove thee a Bawd |] and the word; [ Thou 
keepeſt a Houſe of Bawdry. | 

14. To ſay | Thou art a Drunkard or a Drunken Fellow ] whe- 
ther ſuch words are ſuable in the Eccleſiaſtical Court ? 


15. The-words | he is-a Cuckoldy-Knave | are ſuable not in the” 


Temporal, but inthe Eccleſggftical Court. 

16, Whether the calling of Pimp, Common Pimp, be Afionable, 
and in what Court ? 

17. Welch Jade, expounded to be Welch Whore, and copnizable 
in the Eccleſiaſtical Court. 

18. Whether the words Quean or Baſe Quean, be AF;onable in the 
Bclpſiaf ical Gourt ? 
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. 16. Aion in that Court for Scandalizing & Parſon. 

20, Whether Attion lies in the Eccle aficet Court, for ſaying of 
= 74 kept a Vitualing houſe, that ſhe - a Houſe of 

wary. 

21. Whether the words | Thou art a Pander] be afionable at 

1 the Common Law ? 

22. Church-wardens preſentment of a Femme Covert upon aCom- 
mon Report for Adultery, an Attionof Defatnation broug be in 
the Eccleſiaſtical Court thereon. 

23. Whether Aion upon the Caſe for words lies againſt an Infant 
of ſeventeen years of age? 

24+ Several other Caſes at the Common Law pertinent' to this 

, ſubjef# of Defamation z what ' of them cognizable m the 

... Eccleſiaſtical Court ; and wherem the Prohibition lies or 


70t. 


(1.) EFAMATION, properly fo called, is the utter- 
|. rance of reproachful Speeches, with intent of rai- 


ſing an ill Fame of the party © KEes 3 a- 
mare, eſt in mala Fama ponere: Bartd.turpia. ff. de-Legat. > 
extends it ſelf to H/ritmg, as by. defamatory Libels ; as alſo to 
Deeds, as by reproachful Poſtures, Signs and Geſtures; Lind. c. 
authoritate. verb. quicunque. in gloſſ. de Sent. Excommunicat. And 
as for the moſt part it proceeds of malice, implying matters ci- 
ther of Crime or Defe#, 1o- it generally aims at ſome prejudice or 
damage to the party defamed. Whatſoever Cognizance the Tem- 
pln is Realm do take of Defamations by vertue of Pro- 

ibitions and Actions upon the Caſe; yet it will not be denied, but 


All ARions of 
Defamation 


ſuppoſe in 4- 


that the Cognizance of Defamations, where they are duly proſecu- dity quam pro- 


ted, doth properly belong to the Spiritual Law, ſpecially where the 
matter of the Defamation is only Eccleſiaſtical, fg 
_...(2.) Inall cauſes of Defamation the party 'defamed had his E- 
IRtion by the Civil Law, whether he would proſecute the Defa- 
mer ad Vinditam publicam, or ad privatum intereſſe \ the former 
whereof was made choice of, where the defamed aimed more at 
the Defamers ſhame, than his own Intereſt; and choſe rather to 
reduce him to a Recantation, than augment his Caſh by his own 
Credits diminution 3 /. in con{titutionib. $. wlt. ffs L. Cornel. The 
other,viz. ad privatum intereſſe, was choſen by ſuch defamed ohes 
as valued their Credit at a certain Rate, and choſe rather a Pecuni- 
ary Compenſation , than an unprofitable Recantation 3 aiming 
more at their own private fatisfaQtion ,, than at the Defamers 
publick diſgrace, /. ftipulationem. $. plane. ff. de werbor. obli- 
gat. & |. ſi quis ab alio. ff« de m_ But, both of theſe = 
C- 


palavit, Kc. 
Caſe Barrow 4» 
gainſt Lewel- 


ling, Hob.Rep. 


_—_— . 
bo » 
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Defamed could not haves "—_ determined his Elton, he 
was therewith 'to reſt fatisfred 3 only obtained-aSerttence a- 
gxinftthe Defamer, forhis recuntaction vr publickdifgrace by proſe- 
cuting him ad publicam vindittam, he might poſſibly have in Lieu 
thereof aprermiary Recomperce by way of Commuration, ' The 
Proſecution ad publicam yindittam was left t6 the determination of 
the Pecteſiaficdl Jarſaittion, the other to the Cogniztnce of the 
Sectilar : Mtchin conformity to whatithe Laws of this ReAm in 
Caſes of Defamation ſeem to Tay, iz. where the Proſecution is 
rectly for the puniſhtnent-of Sin, and Mony notdernanded, there 
the Spiritual Court ſhall have the Cognizance 3 But where Mony is 
— fatifa&ion of the' , "there the Tertiporals Tpe- 
yYf the Deſarnet'undertake*tb Juſtitre the matter, or the words 
—_ expreks or imply a -crime belonging to the Cognirance of the Com- 
E-2-c. 1, Ton Law. Theſe Actions of Defamation are of a higher Nature, 
than they ſeem primo intuitu to be (a Mans good Name being E- 
quflibrious with his Life 3 ) and therefore the Law calls thenn 44+ 
ones prefudiciales, that's, fitch, as Utaw Tfſet Cankes t.thed, but 

thaikieives ate Bweon of tice. 1046{hagh; 1K, "wp 
(3,7 One fibelled zpairiſt-mother inthe Ecdeſaftical Coort, for 
Faying That bras « Druikard, br a Drunken Fellow, and av illle 
Þ akrs Fellow, and by the opmion of the whote Courta Prohibr 
tion was granted, and for fach words'a Prohibition was granted in 

(e) Mich.g, CB. 'n eTaſe of Martin Calthorp (te). OY 

Car. B.R. (4. One'moved ar'the Bar for a Prohibition 'to-the' Ecttetin- 
£x-howes Cale Micat Conrt on'a Sutt' there Feperiding for calling one Bawd. Fores 
Jonts Rep. Jiitice conctlyed, that thele Differences onght 'to "be '6bſervel, 
where a Wan calls a Woman Whore, or fuch like Stander, for 
which 'Suit 'lies in the Ecclefiaftical Court againft the party (if 
the matterappear) in that "Caſe Suit lies for Slander there, and 
no Prohibition lies 3 e come, if a Man be called Thief, Trane, 
or the like, whereon no Suit liesfor the Pringpal in the Ecdeia- 
fticaFConrt 3 but at the Common Taw, if one be fued'for fach 
Slander 'in the Ecctefiafticat Court, a Prohibition lies. If a Man 
call one Bawd, for which Suit lies at the Spiritual Coort and allo 
at the Common Law 3 there if the Snit be for Shnder in the Ec- 
cletiaftical Court, in that caſe no Prohibition lies, for rhe party 
hath Eleftion to ſue in which Court-ſhe pleaſe : Soif a Woman be 
"Slandred in 'her Reputation, whereby ſhe is hindred in her 'Mar- 
riagez the may ſte either at the Common Law or in the Spiritual 
Court for Slander. And laſtly, if a Man ſpeak any words, 'for 
which no Suit lies at Common Law, nor are fuch as concern any 
thing whereof the Eccleſiaftical Court takes Cognizance, it ſeems 
that in fuch Caſe f Suit be in the Spiritual Court for S/ander, as 


for 


(5) A Suit was commenced inthe Eccleſiaſtical Coors, where © 


the Libel was, that he called the Plaintiff Queax, or words to 290ymus. 


that 'effe&, or importing the ſame Senſe 3 in this Caſe a Prohibi- 

tion was granted : (1) Becauſe no Action lies for that Word Queas. 

(2) Forthe uncertainty thereot (g). (e 
(6): The Defendant faid to ane Anthony Elkock ( who was 


+ Saiter to: the Plaintiff , and with whom there was near an NP- 


Agreement of Rag ) I know Davies Daughter well , ſhe 
did dwell in Cheaplide, and a Grocer did get ber with Child, 
and. the Phintiff declated, that by reaſon of theſe Words, Ekork 
refufad to take her to Wife. Adjudged, that the Action would 
lie at the Cammon Law, and the Sait was not to be in the Spirt- 
tual Court for Defamation, but at the Common Law, for that 
ſhe is. prejudiced in that which ſhould be her Temporal' advance- 


ment. andthe ground of the Action: is 7! +» Thetruth of 
the: Caſe was. this:s an Action upon the 

brought- by Ann. Davies againſt Foby Gardiner : That whereas 
there wasa Communication of! a the 


appeareth to be meerly Spiritual, and ce not determinable at 
Common Law, but to be proſecuted in the Spiritual Court. But 
\Cruriam, the: AGtion lies heze, for a Woman not married cannot 
intendment have ſo great advancanent as. by. her Marriage, 
whereby ſhe is ſave of maintenance for her life, or during her Mar- 
riage, and Dower and other Benefits which the Temporal Laws 
give by reaſon of her Marriage 3. and therefore by this Slander ſhe 
is greatly prejudiced in that which is to be her Temporal advance- 
ment, for: which it isreaſon to: give her remedy by way of Action 
at Common Law: as if a Woman keep a Vidtuali to 
which divers of great cxedit repair, whereby ſhe hath. her lvely- 
hood; and one ſhall fay to her Gueſts, that as they: reſpect their 
Credits, they take care how they uſe ſuch a Houſe, for there the 
Woman is known to be a Beawd, whereby the Gueſts avoid the 
Houſe, to: the loſs of her Husband : ſhall not ſhe in this Caſe have 
an Action at Common —_— It is clear —_— 
Hhhh 2 . 
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ſhall have her AGtion for this at Common Law. So here upon theſe 
collateral Circumſtances, whereby it may appear that ſhe hath mere 
| perjudice than can be by —_— one Harlot, and the like. And 
(b) Davis ver. judgment was given for the P mtiff (b). . 
Gardzer.Poph.' (7.) Touching Defamation, -for which Suit is in. the Eccleſiaſti- 
—: i a cal Court. Reſolved, the matter; muſt be meer Spiritual and de- 
= Uh _ terminable only there 3 for if it concern any matter which is deter- 
25 Eliz.. minable at the Common Law, the Eccleſiaſtical Judge hath not the 
@) 25 Eliz, Cognizance thereof (5). S 
_—_ and (8.) Action was for thele words, Pierce hath taken a falſe Oath 
, ops Cale. 5,5 the Court of Conſiſtory of Exeter. It was objected, that for mat-' 
Co.4.par.:0. | egy x 48.4 -Q.: : 
ters'in the Spiritual Court, an Action will not lie: And the'Stat.. 
of 5 Eliz. of Perjury, doth not extend to thoſe Courts : But it was 
reſolved, that the Action did lie for theſe words, and that the 
Statute doth extend to ſuch and the like Courts 3 as the Court- of 
Star-Chamber, &c. And-the words; that he:bath taken a falſe Oath,; 
ſhall be.-intetided actively,/and ſhall amgunt: to. theſe words; He « 
forſworn. 'In-this Cale it was ſaid by: Prideaxx,that theſe wards, -are! 
aQionable, although the Perjury be: ſuppoſed to be committed in 
the Spiritaal Court ;' for -he ſhall be” Excommunicated--if he will 
not" appear, and he ſhall do Penance/ ina white Sheet, which is as 
great a-diſgrace as to be ſet upon the Pilloxy. And it was ruled in 
k an Aion upon the Caſe betwixt)Dorr; and Dorrington, upon 
þ” theſe words; Thou art a Baſtard, that an Aion licth, and yet Ba+ 
Hard is a Spiritual matter, and there 'determinable;/ ſo for theſe 
words, 'Thou art a Pirate, an Action lieth, and yet-. Piracy is not 
paniſhable by the Common Law, but in the Court of Admiralty. 
And theſe words, He hath taken a falſe Oath, do amount to thele 
words, He '# forſworn. Wray conceived, that the words are-not 
aCtionable," for there .is a Proviſo in the Statute of Eliz. cap. 9. 
that the faid AQ ſhall not extend -to any Eccleſiaſtical Court, but 
that every ſuch Offender ſhall be and may be puniſhed by ſach utual 
and ordinary Laws asheretofore have been, and are yet uſed, and 
frequent in theaid Ecclefiaftical Court. Gawdy, upon theſe words, 
an AQion-doth not/lie, for they.are. not pregnant of any Pergu- 
Jy in the Plaitmiff, -for he may be:micer pative in it : for if one of 
the Maſters of the Chancery Miniſter an Oath to any perſon, or any 
Commiſhoners, ec. 'and the Plaintiff fweareth falſly, a Man may 
lay that the Maſter of the Chancery, or the Commiſſioners have taken 
a falſe Oath ; and yet he is not guilty of fallity, - And afterwards 
Alutats Opinioue Wray, that the Provida. in the {aid Statute'ls = 
this 


(hall. * So if ori faith, that a Woman is a Commoen S: umper, and' 
that it is a Slander-to them to come to her Houſe, . whereby ſhe lo-\ 
ſeth the advantage that ſhe was wont to have by her Guefts, ſhe: 
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this intent, ;{uch-an-offence may, be enquirable-and exaniingd in the 
EcxleliaſticaÞ. Court in fach. manner: asi was ; before, but the ſame: 
doth not take away or reftrain-the [Authority of the Common Law, 
but that ſuch an-Offence may be ; here examined, &c. And as to 
the later exception upon thele words (be. hath taken a falſe Oath) 
it; ſhall. be-intended - Actively, . and: not. Pallizely 3 and if; , the- 
Defendant ought to-have ſo: pleaded it : ; And afterwards Judgment 
way given-for the Phintft (A). oo 1 go | 2/41 3D) Hill. 32. 
-(9.):Pollard and his Wife brought an Action againſt  Armſhaw,] Eliz-Ror. 434- 
for theſe words, wiz. Thow art a Whore, for ). S.'Gold(mith hath _ + nn 
the uſe of thy Body, and the Cart #-t00/good for thee. Per.Cariam, LevnoBnp. 
the yAion will not lie 3 for the Common Law cannot define, who: 
is a hore 3 but where if, one keep. a Victualing, houſe, it be fait! -. > - .;- 
ſhe keeps/a Houſe of . Bawdry;/ an Action will lis. (2). /. (105 (458 BR. 
(10,) Aﬀion upm the Caſe for words of Defamation-,!- Wherer 1,97 : 
as the Plaintiff was a Perſon of good Fame, .and always free from vi. 
Adultery and Fornication, 8c. And after the death of Briaz her late Gold. 172. 
Husband, was in Communication with one,Gowley ;for a Marriage. 
b-twixt them 3- That the: Defendant to deprive her;of her; Fame, 
and to hinder her from the (aid Marriage, ipake of the Plaintiff theſe: 
words, vi& ſhe u« a Whore,. and'ber Children (innuendo hes, Chil-: 
dren which (he had by the ſaid Brian late her Husband) are Fram- 
biſhes Baſtards (innuendo one Nicholas Frambiſh.)After Verdict up- 
on Nt Guilty, and found for the Plaintiff, it was moved in Arreſt of 
Judgment by Grim/ton, that thele words are.not aFtionable:, For, for: 
calling.#hore, there lies not any Actian , 'and to fay that ber Chuil- 
dren by her former -Husband are F rambiſhes Baſtards, is-xepagnant” 
in it ſelf; for they cannot be Baſtards; which were born in the tare 
of her former Husband : But all the. Court held thas the; Action 
well lies. - For to ſay of a Widow who: is in Communication of 
Marriage with another, |that {he-plaid,,the-* Whore in her former 
Husbands .time,,/is a. great- diſcredit : And: to, fay, that her Chil- 
dren axe Baſtards (alchough in; truth, thay, . cannot be Baſtards in 
Law, yet in Repatation they may- be (o) is cauſe of loſs of her 
lage, and that none- will Marry - with her 3 wherefore it was 1 
adjudged for the Phintiff (mw), ng 
. (14.) Aion upon the Caſe, Wheyeas he keepeth an 'Alc-houſe thy Brian verſ. 
Licenſed by | Juſtices of the Peage,, that; the Defendant to ſcanda- cocknan Cro, 
lize the Plaintiffs. Wife, - ſpake theſe. words of her, . Hang the Bawd; N<P- 
Thou art worſe than @ Bawd : Thu keepeſt a Houſe wotſe than a 
Bawdy Honſe, And thou keepeſt 4 Whore in thy Houſe to pullout my. 
Throat,, Upon not guilty pleaded, found for the Plaintiff, © Stone 
moyed ia Arrcligf Judgment, ,that theſe words.are not aRiqnable 3 
but agreed, that for- ſaying, Oe is.4 Bawd, and  ketps 8 YA 
Hou e, 


"Tf Defamation 


P 
| 


* (0) Paſch. 4. 


his Wife, Cro, 
Rep. 


Car. C.B. Eaton 
verſ. 4yliff and | 


CT TOI, for which he 
ſs, AGE 


farther ſpeaking Fkkion ls rr rn 
 aut' farther an hot; "tho more than to call one 
Whore. But it-is a Defamation puniſhab puniſhable in the Spiritual Court. 
And'to ſay, That be keeps wioes. vin turf re a Bawdy Hiuſe bath 
noo any i > inert wha he herefore the Action 
Hes not And'-if it' Be intended; pray words thould' hinder- 
'Gueſts from coming thither, being as Alehouſe, the Husband 69-- 
ought to have brought the Action. And as toithat, the Court 
FE Nruh Richardſon)\ agteed; But for the other words, they held 
the Action lies by the Husband and Wife, for the ſlander to his 
tc and" #t is-as much as if he had” ſaid; thar ſhe: keepeth-# 


prayed, becauſe 4. and his Wife ſhed 

CY dre Peter Defamation, and\petking theſe words 

of the Plaintiff, He was a Cuokold and a Wittal, which x *& worſe 
than aCuckold. #nd that Aylſworth bad loyen with Aylofs hn' 
Ae for theſe! Defamatory words he ſued theres, and becauſe it was 
6d; *that-for theſe words, bring but | words of Spleen, Probj- 


cap BS « SRL} AGE whetefore it was adjudged for the Plainciff Os). 
Iz 


ola; "ther uſually granted, oy ny nd Until 
not 


this Tam, to Abacus, why a Prohibition 
and divers preſidents were: ſhewed, that for calling one Ctto or 
Whore, Prohibitions-have been granted: Bat now upon advertiſe- 
ment all- the Court agreed, that' no Proh5b4tion ſhould be 
bue that the Eccleſiaſtical Court” ſhould: have Juriſdiction 
For alchough they agreed; that there ought not-to have been. ko 
Suit for the fint-wonde they- being too general'; yet being coupled 
with 2 particular, ſhewing'that the Wife committed ſuch an Of- 
fence with ſuch a particularperſon, they be: not now general words 
of ſpleen in common and uſual diſcourſe and parlance; But they held 
it was 2 Defarration ſirable in the-Spiritual/ Court 3 w the 
Probihition was denied oo ——— Brownmow chief Pr ary 
xdnoed on that occaſion ſeveral preſidents, where Prohibitions had 
to ſtay Suits for fack words, Ui%. Trin 15. Face rot 
2260, Purchas vet(.' Birrel' for that he- was preſented at ſeveral 
Inqueſts within his Paxiſh for being a Drunkard, and a Bavretor. 
And Paſch: 6. Fac. Rot. 397: Prohibition to ſtay a Suit for calling 
a Parfon x. y'> And Mech. 21. Fac. Barker veil. Paſmore-: 
Shew a is tainted Quean. Prohibition-granted. 

(13.) yn rm to Ray a Suit in the Spiritnal'Court 
for Defamation for ſpeaking theſe words,7hoa art a Bawd,and'] will 
provetber a Bawd. yr) uſe theſe are words properly determi- 
nable ih the Spiritztal-Conrt, and for which-no Aetion lies at the 
Common Law, a'Prohibiton was denied. But for —_— 
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there for - | 

vr 's Drunken fullow.And/by theoginion of Croke, Fore: and Borklgy 
a Prohibition was prantad cFor:thrlz | words do 1wot':@@ngera. ay 

xmatter, but meerly J 

Temporale, and a common Phraſe of brawling, for which thee 
not to bea Suit m'the Spiritual-Comt and foit was held in 
Martin Calthory's Cale, in C.B. but Riahardas doubted thereof, 
becauſe the Spiritual Court -as well -as the Ferpparkl may  meddic 
with'the ne'of DranketneG; folio mercy Fotaqonit; 
But he to the. grant of ;a Prohibition, ani] the panty.may 
x he' wil) - emuar thereto whereupon a Prohibition was [grant- 


+nthe Court'for 
* 6 CuckdHly Knave, end 'Titet og thabfor faying, Hex 
irrhe/Spirvitual Court, 'a 
Prohibition was printed: hn 3.aand: ahe Qoure 
faid, that preſident is not like to this Caſe, for there was not .(any 
offence wherewith the' Spiritual Court to. meddle, bur in this 
ET EIIInTY i is-propexly to he examined and; parithed 
There pr pon worum ; {dr it is a difpzace to theiHhualgral 25 
well-as to/the'Wite; PER Tr WW nr 
(bjemte Riohurdlſon): -the;Prohibition \was denied; 
moved, that-this fhould: be gramed-uponthe' reorder ren 
becauſe he was ſued inthe" Court of the Arches, which is -in the 
Archbiſhops Juriſditon, and the enat Thitleworth 
in London Diocels, as appeared by the.Libel. [But "Foxes laid that 
he was informed by Dr. Dack Chaneeltor-uf London, that theze 
hath been for long time-a compolition--beewixt Gelihaprotafed- 
don and the Archbitho iſhop of Canterbury, tharrfany Suit, 
fore the Archbiſhop, x ſhall be always pennicted-by the Bi of 
London, fo as it is quaſi a general Licenſe, and ſo-not fucd there 
but with the Biſhops aſſent 3 and for that reaſon the ——_ 
"never makes any Viſitation m Landon Dioecls. Ag Rees 
the Prohibition (was: denied (Cr). 

(16. A#innifor that the: Defendat had laid ofaniles thePlain- 


el (9). Mich: 
(15. Prohibition was prayed by BulSrow for Gabdet;to flay a Suit a 


jon, in \thele words, He Cxcho verl. 
Starre. Cro. 


Rep. 


(r) HIM. 9.Car. 
B.R, Gobbets 


tif, 'being of good fame, 'and one who had (erved: as Captain in Caſe. Cre.Rep, 
the Wars bzc verba in London, Thou art @ Pimp, _—_— that in Par+ 3- 


London that word was known to be intended a Bawd, further 
faid, That be was @ common Pimp, and notorions, whichbe would 
Juſeifie 


_— 
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Alter Verdi for:che Plainitiff, Littleton (the Kings 

WEE, | h Lavlem da Kwon 

7 .->''1 4) mable 3 for it is a meer Spivitnal Slander,as Whore or Heretick, and 

7 / © / puniſhable in the Spiritual Court, and-not:at the; Common Lav ; 

py and he faid, thatdiverstimes Suits have been .in the'Spiritual Court 

 Worſuch Prohibitions' Oo 

8-14. But:torfay” that he keeps'a Bowdy hoaſe, is 

«the Leer, and puniſhable at [the Common Law. dy «Contra 

£ tecauſe it is ſpoken'of one; of \an [Honourable Profelſion, wiz. a 

3 Souldier, and trenches-on-his reputation. to: be taxed with ſuch a 

: baſe Offence 3 and he arr a an db Offences devs er divers 

irnes:panithed in; Londas'by. corporal puniſhment, but it, was ans 

-Imerp ſme, tht ws by Cato and there the , calling one, Fhore is 

Faves Falls uftice held-that the Adzon-lay not1, and all 

the Ja Jaices that-the., expolition /aud  ayerment. ( that 

is known to be a Name for a Common Bawd) is £ 

and 'Berkley agreed, 'that the words are very flandrous, and 

Ge thanif he call'd him: .Adv/terer or E_ &. 

ax .ibe indicted -:and, ;puniſhed, fop..jt —_— 

D bs: the” breach of. the; x and:xule was \given... that 

| Jabra ſhould: be-\cxitred, » Gre. But: Was Aa 
(5) Mich. ro. (8), 310 5-7 2 

— w a0? 7). Sat being th Eclatc Counk rolling ahh Vit 

Y Welch Rogue, ence ce in;the Arches, 

- ——p4 —_ dh tn to the Court of wp and. in. the 

vthe former words, and ini the Libel; was  inter- 

Fug Cs Wetcb Thiefs: :and hereupon.a Prohibition was pray- 

<d'and - unleſs;cauſe were ſhewn hy ſach 4 day.to the con- 

*trary': -Forit was held dearly, that forshe word [Welch Thief ] 

Action'lies'at the Common Law, and chey-ought not to ſue in the 

:Spiritual Court: And'for the other words, it was concerved- up- 

on. the-fiz(i motion, they-ought not'to ſue inthe Spiritual Court, 

Taiahioqdmivibeds ouly.of Heats and no Slander. - But it was after- 

- wards >maved.and thawn,' that the ſaid words [ A Welch Thief ] 

?were/nSt inthe firſt Libel, ;nor in the Appeal in-the time of the Ap- 

ypeal 4; but ' were interlined by. a falſe hand without the privity of 

theiPlintiff in : the Eccleliaſtical Court, and that upon Examina- 

tiointthat Court, it was | found. to be fallly inſerted, and order- 

- 11-1 7. <d to be expunged. And that the\ words Heleb: Fade were ſhewn 

..v 3 inthe Libel tobe expolunded andifo known to be a Welch Woore 3 

which being a | Spiritual Cauſe and examinable there, it was there- 

fore prayed that no Prohibition thould be granted 3 and if it were 

granted, that a Conſ#ltation ſhould be awarded. And of this O- 

«pinion was allth Court, that .the words: [ and @ Helch Thief ] 

being 
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being, unduly interlined, and* by Authority of the Eccleſiaſtical 
Court expunged.and in that Court Fade is known and fo expound- 
«> for a Whore, our Law gives Credence to them therein, and 
eſpecially being after two Sentences in che Spiritual Court. This 
Conrt will not middle therewith. Wherefore Conſultation was 
granted, if any Prohibition was iſſued forth quis-improvide 3 and 
Rute given, that if a Prohibition was not » that none ſhould be 
d (fr). (t) Paſch. 12 
(r8.) It was moved for a Prohibition by Harris Serjeant to the (47+: B: Fow 
Court of Audience, becauſe that che Plaintiff was ſued there for lay- yerc, 7,fooes. 
ing to. one,Thow art & common I hore and a baſe Quean : and Har- Co. on 
ris aid, that a Prohibition had been granted in this Court, for 
laying to 6 poder Pump] = (le 1 And it was the Caſe 
of Mar againlt Huckſler : Finch faid, though the words are 
not Ationablein our Law, yet they are puniſhable in the Spiritual 
Court, for the word Quean in their Law implies as much as hore : 
But Hobert faid, that this word Queen is not a word of any certain 
Senfe, and is to all" intents and purpoſes an Individuum Vagumand 
lo incertain (a): (9 Trin. 19 
(19.) In an Action upon the Caſe 3 that whereas he is Parſon of 3*< - . 
D.and a Preacher,che Detendane Slendered him in hec verbs ,Parere **** KeP- 
is alewd Adulterer, and hath had two Children by the "__ S 
I will cauſe him to be deprived for it. By the Court the Action 
doth not tie; For the Slander is to be puniſhed in the Eccleſiaſtical 
Court: 'And fo awarded Quod Qu « #iÞ cap. per bill. (x). (x) Caſe. 
(201): D. had fied T, ur the Ecc Court for this, viz, Parett verſ, 
That whereas ſhe was of good Fare, .and kept.a Victualling- Houſe Carpenter. 
in good Order 3 that the faid T. had publiſhed that D. kepe an houſe 9 N*P+ 
f awdry, T. now brought a Prohibition, and by the Court well ; 
or D. might have an Aon for that at'the Common Law ; eſpe- 
cially where ſhe a Vidualling-Houſe as her Trade. Note, 
27 H.9.' 14. And by the Juſtices, that the keeping of a Brothel- 
boufe is inquirable at the Leet 3 and ſo a Temporal Offence, And 
ſo was the Opinion of the Court, Tr. 7 Car. B. R. Mrs. Holland's 
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Caſe (7). | (0) Yerus 
(20.) I. ſued I. in the Eccleſiaſtical Court for a Defamation,and 757" ns * 


had Sentence; 7. Appeals, and depending the A comes a Noys Rep. 
Pardon, which places to th Offence, and Slows apr L. de- y 
fers his Appeal, and for that F. had coſis taxed him : And now L. 
prayed a Prohibition, becauſe he defer'd his Appeal becauſe of the 
Pardon,which had taken away the Offence. And by the Court in that 
Caſle,after the pardon the inferior Court cannot tax coſts 3 but it was 
urged" rHrar the” ſaperior Courts might tax coſts upon the deſertion 
of the Appeal, which is an Offence after the Pardon. But _— "> 
s Iiii were 


hi. 24 
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© ſwered on the other (ide, that it was in vain to proſecute the Ap- 
peal, when the Offence it ſelf is pardoned. The words were, Thow . 
art a Pander to Sir Hen. Vaughan : And there was much debate if. 
they were ACctionable at Common Law ; yet it was agreed, that a 
Suit may be brought for them in the Spiritual Court, as for calli 
one Whore, Bawd, or Drunkard. But otherwiſe by Fones, if he 
faid, That he was Drunk for then a Prohibition lies. And it was 
ruled in 6 Fac. B. R. in the Caſe of Cradock againſt Thomas ; a 
| Prohibition was granted in a Suit for calling one #boreſon. And in 
(4) Cafe rewes Wecks Caſe, a Prohibition in a Suit for calling one Knave (z). 
againft whit- * (22.) E. and A. being reputed Church-wardens (but they never 
20%. Noy's Rep. took any Oath, as the Office requires) preſent a Feme Covert upon 
| a common report for Adultery, &c. And the Husband and Wite 
Libel againſt them in the Eccleſiaſtical Court for that Defamation. 
And when Sentence was ready to be given for them, the Church- 
wardens Appeal to the Arches, where the Preſentment was proved 
but by one Witneſs , they Sentenced the Baron and Feme. But now 
Ward Serxant moved for a Prohibition, but it was denied by the 
© 4... » Court} for they were Plaintiffs firſt. And allo it is a Cauſe, which 
(4Y Eon and this Court had not any Cognizance of (a). 
_ # LO, (23.) Note, upon evidence to the Jury, Reſolved by the Court 
(b) or — that an Aion upon the Caſe for words, lies againſt an Infant of 
pber Hod[mas Seventeen years of Age. For malitia ſupplet #tatem (b), And it is 
verſ. Jobs aid at the Common Law, that if. a Man Libel in the Eccleſiaſtical 
_=_ # N0Y' Court againſt one for ſaying; certain words of chim, which he will 
*) Hill, 4 Jac, maintain in an Ation-upon the Caſe at Common Law, a Prohibi- 
({ R. ivter tion hes (c). : , 
Turnain and (24-) If a Man Libels in the Eccleſiaſtical Court againſt one for 
Toorne per Cur. (715g that he is a itch,or the Son of a Fitch 3 although no Action 
& Mich. 38, 39 ,. per 
Eliz. BR. Bat. Jies for that at the Common Law, yet no Prohibition ſhall be grant- 
ler and Bartlet ed, for peradventure he may have ſome Spiritual prejudice thereby, 
Adjudged. if he fhould be the Son of a Witch, as that he cannot be a Prieſt or 
(4) Rep. 1 4 the like : ( for it ſeems all the force of the words conſifts.in the laſt 
judg. vid. Rol, WOTds, they being ſpoken in the disjunCtive) (4). 
Abr.pag 2956, If a Parſon of a Church call 4. B. Drunkard, upon which A. B. 
nu, 2. anſwers thou lyeft ; it the Parſon ſue A. B. in the Ecclelialtical Court 
(e) Mich. 7 fox giving him the He, a Prohibition lies, for that the Cauſe for 
jac.'B. jpter \ , +> . 
Sinpſor and which he gave him the /ye, is not Spiritual, but depending on a 
waters, per Cur, Temporal thing precedent (e). But if a Man call a Miniſter Kzave, 
| he may be ſued for that in the Eccleſiaſtical Court, and no Prohibi- 
# An og tron lies (f*). If one man ſays of another, that he will not hear Ser- 
(g) HEL. 9 Jac, Ons made by thoſe who have been made Miniſters by Biſhops 3 he 
per Curiam Ad- My be ſued for that in the Eccleliaſtical Court, and no-Prohubition 
zudg, {hall be granted (g).” ie 
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: If a'Man fays of another, that he keeps a Bawdy-Honſe, and is 

fued for it'in the Eccleſiaſtical Court, al he might have an 

AQion at Common Law, yet the Ecclefiaftical Law hath a concur 

rent Juriſdiction in this, and the words are mixt, for which reaſon 

no Prohibition lies (4). And if one fays of another, that he is a (4) 27 1 8.14; 

Pander, he' may- be fued in the Eccleſiaſtical Court, for that the 6. per Fitgher- 

Egnification of that word is 'well known, and ſounds to a Spiritual #:. 

Defamation (i). Or if a Man fays to another, Thou art a Cuckoldly (908 any 

Knave, and for that he and his Wife ſue him in the Eccleſiaftical - z,wes ans 

Court for - a Defamation, no Prohibition lies, for that theſe words whitley, per 

amount to a Spiritual Defamation, viz. that his Wife was inconti- Poderiage and 

nent 3/ in this Caſe a Prohibition was denied (&). A. 
' Husband and Wife were Divorced for Adultery, a menſa & thoro, (4) wins Car. 

& mutug cohabitatione (and as one- of the Council ſaid, De o-mmibus BR. incec 1fles 

Matirimonialibus obſequijs, but the Council of the other party de- 22d Cobbet per 

nied that ) and after the Wife ſued in the Ectleſiaſtical Court a ©****: 

Stranger for Defamation, and Sentence there given for htr, and Pe- 

nance enjoyn'd to the party Defendant, and colts of Suit afſeſſed for 

the Plaintiff 3 and afterwards the Defendant appeals, and after the 

Husband of the Wife releaſes all AQtions, and that Suit and all ap-' « 

pertaining, thereunto, and the Defendant pleaded that Releaſe, and 

they remitted back the Suit to the inferior Court again 3 and now 

Coventry Recorder of London prayed a Prohibition, for that not- 

withſtanding the Divorce they continued Husband and Wie, and 

therefore the Releaſe of the Husband ſhould Barr the Wife from 

having Execution of the Sentence, jand of the Coſts 44 E/. In this - 

Court between Steevens Adminiſtrator of one Steewvens, and Totre, 

the' Caſe was, That after Divorce for Adultery of the Husband 

@ Menſa & Thoro, the Woman ſued in the Eccleſiaſtical Court for 

a Legacy, deviſed to her by the Teſtator, and the Defendant pleaded 

a thereof from the Husband, and thereupon a Prohibition 

was granted, and he ſhew'd that Preſident in Court, but the Pre- 

fident'did not comprehend the Divorce 3 But Doderidge (aid, He 

well remembred when that Caſe was Argued,and the parlance then 

was about the Divoree. Wentworth, it ſeems that no Prohibition 

ſhall be granted, H;ll. 7 Fac. in this Court. A Suit was commenced 

in_ the Eccleſiaſtical Court by two Church-wardens, and the De- 

fendant there pleaded the Releaſe of one of them, and thereupon a 

Prohibition was here granted, and-after a Conſultation was granted, 

for that they ſhall try that, having Cognizance of the Principal, 

and in this Caſe the.Releaſe is after the Appeal, and therefore it 

may not be pleaded upon the Appeal, for the Judges in the Appeal 

have no Power but to examine the former Sentence, and not 

any collateral matter. ' Coventry, I agree the Caſe of the Church- 

liitiz wardens, 
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wardens, for that the Releaſe of one is not any Barr in Law ; | for 
38 Eliz. it was bere reſolved between Metbon and Wins, -that a 

ift. of the Church-wardens without the Aﬀent of the. Sidernen or 

eſtry is void + but it is otherwile here, for here the Releaſe of the 
Hugband is ſufficient to diſcharge the Execution of that Sentence. the 
which is all that we demand, 10 E. 3. ſuch Divorce is mot any\Bart 
of Dower. The Court ſeemed to: incline that po Pxobibition ſhould 
be granted, for that the Wife in (ſuch Caſe may. be ſued alone-with» 
out the Husband by the Eccleliaſtieal Law, and:this is matter meexly 
Spiritual, viz. Defamation, and therefore we have nothing to do 
therewith, and the Releaſe of the Husband ſhall not diſcharge the 
Suit of the Wife, which is only to reſtore her to her Credit and 
Reputatian -which was' impeached by the other, and-the Coſts of 
Suit is not for any Damage, but meerly for the _— the Suit, 
and therefoxe the Suit being not diſcharged, the ſhall remaia 
alſo 3 and this Caſe*is not like the fore-cited Cafe of Stephens, for the 
thing for which that Suit was, was originally a Legacy due to Hub 
depiand Wile, and therefore there the Releaſe of the Huhaud was 
a good diſcharge, but here was noduty in the Husband originally, 
Ergo, &c. Curis adviſere wilt (hb), | 

In Palmer and T borgs Gale jt was reſcdved, that Defamation in 
the Egclefiaſtical Court :ought to have three Incidents. (a.) That 
the matter be meerly Spiritual and degerminable in the Eccleftaſtical 
Court, as for calling one Heretick', Schiſmatick , Adwowrerer, 
Forwicator. (2.) It ought to- concern matter meetly Spiritual only 3 
for if jt concern any thing detexminable at Commen Law, the Ec- 
cleliaftical Judge ſhall nat have Cognizance of it.” See for this-22 E. 
4. 20, the Abbot of St. Albans Cale. ' (3). Though thething be 
meerly Spiritual, yet he which is defemed, cannot ſue there far 
amends or damagrs,. but the Suit there ought fo be for puni 
of the offender, Pro ſalute anime + For this fee Articalis clers, & 
Circumſpette agatis, and Fitx.5 152,53. but yet the Plaintiff {ball 
recover Colts _there, and there if the Defendant to redeam his Pe- 
Aance agree tO pay a certain ſum, the Party may ſue for this theze, 
and no Prohibition lies in that Calc. 

In a Cafe of Prohibition between M. and A. in the Ecdeſiaſtical 
Court z the Cale was, a Suit was there for Defamation, by the Wite 
of the party, a Sentence there given, and Cofts pro expenſes litss, the 
Husband did releaſe theſe Coſts, which they would not theze allow 
of 5 upon @ Suggeſtion here that the'Husband was Divorced cau/# 
Adulterij, a Prohibition was prayed 3 and for which it was urged, 
that the Releaſe by the Husband was good, the Suit being there for 
Defamation, Sentence there given, the Wife Divorced a Menſ# & 
T boro, which doth not diſſolve Vinculum Matrimonij, but that = 
notwi 
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notwithſtanding they may come together again when they will ; 
and ſuch a Divorce is, no Baxr of Dowesx. pPageridge, They are only 
to reſtore the Party to her pood Name, iti of Defamation : The 
Point here only is,the Husband and Wife ate Divorced, Cauſa Adul- 
zerij, The Wite ſues in the Ecdeliaſtical Court for Defamation, and 
there recovers, and Coſts —_ the which the Husband did 
xeltaſe 3. Whetber this Releaſe thus mate! by the thusband;thall Batr 
the Wife of her Coſts. And if they wilknot allow of 'this\ Re- 
leaſe there, whether 'a Prohibition ſhall -be or not. \ The 
whole Court clear of Opinion, That no Prohibition ig this Cale is 
| 4 10g And {o by the whole Court, the: Prohibition wes - 
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.. Of: Sacriledge. 


bit biieyzuts 31 nanw 3 112 It 

7, Hbenct thei wiord Sacriledge :& derived, what it import 5, and the 

.» 1 ſeveral kinds thertofe (1 | © | LE 

-2.''1t x token properly ani ftritly, or improperly & in ſenſu largo ; 

T « of 4 mixt' Cognizance. 

33+ The ſeveral ways wheaby Sacrled ge'may be committed. 

4- Who are intended by Perſons Sacred, againft whom Sactiledge 
may be committed ; the diviſion thereof. 

5. Bartol's Definition of Sacriledge 3 ſeveral ſevere Puniſhment: 
thereof Recorded by Hiſtorians, 

6. The ſeveral Puniſhments inflited on Sacrilegious Perſons accord- 
ing to the Civil and Canon Law 3 The Civil Law more ſevere 
therein than the Canon ; how puniſh'd anciently in this Realm 
according to the Eccleſiaſtical Conſtitutions thereof. 

7. The dreadful Curſe anciently and ſolemnly pronounced in Parlia- 
ment againſt Sacrilegious Perſons. 

8. A remarkable Judgment that happened to a Biſhop of Bangor for 

— Sacriledge. 


(1.) CUACRILEDGE, from Sacro & Lego, or a Sacru 
Legends,'that is, ſuffurands, for that word Lego fome- 
times ſignifies fwrars or rapere : T/idor. 116, 1. Orig. lit. /. 

Sacrilegus qui ſacrs legit, h. e, furatur. In the Greek isggovaie im» 
porting as much as to ſay ovatly me i229, that is, predari vel wiolare 
Sacre, for Sacriledge is the violation or uſarpation of ſome thing 
that is Sacred,Glof. in cap. omnes Eccleſie .17. 9.4. and may be com- 
mitted three ſeveral ways: As (1.) either in reſpe& of the Perſon, as 
when a Man doth wound or ſtrike an Eccleſiaſtical Perſon in Holy 
Orders: Or (2.) in reſpeR of the Place, as when one violates the 
Priviledges or Immunities of the Church or Church-yard : Or (3.) 
in reſpect of the Thing, as when a thing Sacred or Cunſecrated or 
deputed or dedicated to ſome Sacred uſe is uſurped upon and taken 
away, and this holds true, whether auferatur Sacrum de Loco ſacro, 
wel non ſacro, wel non ſacrum de ſacro. Linw, de Offic. Archipreſ. 

c 1. gloſ. in verb. Sacrilegium. 

(2.) Sacriledge is taken either fri&ly and properly, as when a 
thing facred is ſtoln out of a facred place; fo it is held according 

«© the Law generally, but either will amount to Sacriledge accord- 


' ing to the Canons : or in a large ſenſe, and improperly, and (o it - 
tends 
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per.totum. As "infringing 


tends to other Grimes, L ſe quit 6. de poiſe & ths ice de pw 
fe Church's Liberties, invading Becker. 


Co io Crime of Sacriledge is not 66h. x Eccleſiafiical; becauſe 


Hoſtienſis himſelf doth confeſs as much qhoad. —_—_ 

lem ; je - it is as to the cenſures pr dun 6 roar m 
fulminandas. ® WIR IP 00 vi 
(3.) There are many ways whereby Sactiledge' may be commit- 
ted, as by invading the rights __ of the Church,” by unjuſt 
and illegal vexing and moleſting the Church, by waſting -and de- 
ſiroying the Church, by violating : Ecclefiaft ics, by a con- 
ſulting with Scorbſayers, and Diviners, by:violating -Church-Pri- 
viledges and Immunities, by (triking a Clerk. Lindw. de immun. 
Eccl. c. ſeculi glo, in werb. auſu Sacrilego. Church-burners,Church- 
breakers, Church-robbers, by ſtealing the Church-Bible, the Cha- 
lice, or other thing out of the Church, by violating the Church- 
Porch or ng Og Doors thereof, by ſiriking in the Church, : or 
apprehending and taking any one” there, by obltruting the Juris 
diction of the Chuzch, or hindering any of that free acceſs whichrhe 
ought to have to the Church, by uſerping-the Guardianſhip os 
cuſtody of a Church that is void, aud uxder that pretence poſleſs 
themſelves of the Goods and Revenues thereof, by ufurping; and 
occupying the Oblaticns and Offerings. of.the Churchz but+to ox-+ 
plicate the Crime of Sacriledge to its, full atitude, its requiſite in 
order. thereto, to diltinguilh arighrof things Sacted which are vio- 
lated thereby 3 far as Habits are diſtinguilh'd, ex ebje&#z, fo Vices 
by the matters about. which they are converſant 3 now the matter 
of Sacriledge is «ves ſomething Sacred, and therefore Sactiledges 
are diſtinguiſh'd accorging, to, the, diverlicy 6f:Szcred things3 whence 
Aquinas infersgthat as there axe Three kinds of things Sacred, wiz. 
Perſans,Rleces and 1orhe other, Things: So there.is a Threefold kind 
of Sacnledge,viz againſt 'Per/cys, againk Places, and agamit othen 
Things conlecrated and dedicated to Divine Warhip, - Which di- 
ſtincon the Canoniſfts do generally hold in ezch Member thereof : 
As Sacriledge,( 1.) Againit, Ecclefiaff ical Petſens, cap, fiemt, & cs 
quiſqys.17 4-4. inc. fi quiz deiiceps u[ſqz ad cap.ſi quis ſnadente. 
ad; Gan p g, (2,) Saciiledge "aginh lacred places, cop. Adiror &c. 


Frater 


one. of. 10ugh there-rmray be divers 
other hinds ob Sacriledges-mnoreparticuterly fabdifhmguiftfd.. + 
(1. 44) By Perfarle Sacredis here wndarfiood fach; as in-# peculiar 
Danner arc and \dedicared- to Divine peblick Wonhip' ac- 
cording th Saczed Ordination 3' and the principa? kind of Sacriledge 
comwlable againtt fach,” is the laying of went hands' on them, 
which ts a. violation-of their Iryumunities or Priviledges, cap: /i qua 
c $7.59: 4nd as to -Sacriledge eechenitted again Places 
the'Canonis,Dhat Sacrylegiuns Commititnr auferendo Satrum 
de ſacro, wel non ſacrum de ſacroaut ſacrum de non ſacro,cap. quiſ 
quis 17<9x.4. Ot which Three Menibers the 7hird doth not 
to. this cucumftance of Place, And:as to the ſerond Member thereof 
the Civil Law:determimes otherwiſe than the Canon, for in that 
Caſe the > Law fays, That Res Prevatorum:; [# in A oy" 
fot ur wevint:furts attronem'non ſacrilegiq efſe, I.Div. f. 
ph pra, ho Canoniſts it'is —_ opinio, that 
frirtum inloco:facrileginm eft. And where the Canon Law ſpeaks of 
Churches,it fays, ſi que depofita, vel alia quelibet exinde abſtrahunt, 
welut Sacrilegs Canonice Sememie ſubjaceant. But every Offence 
done: in the © is not Sacriledge 3 yet it is held,that'jt is in the 
Power of the Eccleliaſtical JariſdiQtion, foto prohibit the doing of 
fone. certaiw-things and aGtions in the'Chnrch, that ſuch as offend 
againſtthe Prohibition,ſhall be reputed Sacrtlegious,though the _ 
in themiclves are not Sacriledge. The Canoniſts alſo do hold,that 
perverting;of the Holy Sctipture; to uphold, maintain, or confirm Er- 
rars,1s graviſſimum S acvileg ium. Suarez. lib.3.de Sacrilegio c.7 nul. 
\65- ——— has been faid, - Barto! defmes Sacris 
ge to.be the taking away or ffealing ſome ſacred thing out of ſceme 
Pablich ſacred Few, this Ae yunLer itt Sand Lie to 
Bartol. Bart. i# }. SnovMegij-prnam. ff. ad Leg. Ful. Peculat. t0 
which it may nov be irmpertinent or ſuperfluqus to add | cum ani- 
mo: firaudi.''\ The Cw Law punifld/itwith death, Bart. ibid. & 
qr Ds. Ev. in diffi Memecht Ne Arbiti Fud;1. 2. Cont. 4. Caf: 
359. nw'2. So the ZHtbivans" put 'a' Boy to-death for fealing a 
Plate of Guld'out of Dians's Temple whith fell from her Crown. 
efflianlib.5. de vari Hiſt.'tap. 16; Arrong, the Grecians the Sacri- 
tegious Perſons were not to have the common humanity of a Grave, 
but were:caft out unburied: DioZ: Sicul. [ib, 16," Biblic. in 6. An. 
Philipps.' + Philip: King, of Macedon'in his holy Wer-again(t the Pho- 
cenſes, having. taken; their General Qnomarthus and —_— their 
rmy 
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Artny;commanded the Generat to be hanged, the reſt to be drowned 
like Sacrslegiour perſons. Idem dit. lib. ann. 8. Philip. Alexander 
the Great in the Olympick Games cauſed it to be by an 
Herauld, that all Exiles and baniſhed Perſons, except for Sacriledge 
and Murder, ſhould be permitted to return to their own Country. 
Idem. lib. 17. An. 9. Alexandri & Gemiſt. Plethe. lib.2. de Geffis. 
Graec.poft pugnam Mantineam. Pleminins Ermbaſlador from Scipio 
to the Senate of Rome, having robb'd the Treaſare of Proſerpina, 
and being now nigh dead by a moſt fearful and horrid kind of diſcaſe 
vr gs rr. to his Trial, the Roman Senate notwith- 
him in double the ſum to Proſerpina. Liviur 

lib.g. Bel.2. Punic. & Valer l.1. cap. 2. Domitian, it w3s re- 
to bim by the Flamens or Fupiters High Priefts, that one 
creed a Monument for his Son with Stones delign'd for the 
Tempe! or Cepitol, commanded the Monument to be pulled down, 
and demoliſhed, the Bones and Aſhes of the Party to be caſt into the 
Sea, and the Stones to be reſtored to the Temple : Sweron. in 
Domitian.cap.8. Xenophon relates out of the Laws of the Athenians 
againſt Spcrilegious Perſons in theſe words,viz. Fudge,O Athenians, 
in thi matter according to the Law made againſt Gcrilegious Per- 
fons and Traitors,” That if any hath committed _— or Theft of 
things Sacred, let bim be adjudged to death, and let Sentence be 
that be be not buried in Athens, and all bis Goods confiſcate. Xenoph. 
de lege Athenienſ. Another Law againſt Sacrilegions perſons apud 
inum Harmenopulum, in bc verbs, = any 


thing Sacred out of @ Sacred place Jet him have bu Eyes pluck'd out. 
Conſt. Harmen. lib.6. Prompt. fur. car. 5, Guntfranus King of the 
Parifians and Galls, with his Nobles and Bi aſſembled on the 
Feſtival . of Symphoryanus , made a Law that their Armies or 
Souldiers ſhould not on pain of death, either in their March or on 
a Vidtory, ruſh violently into any Churches or rob the ſame. Greg. 
Taron lib. 8. Hiſt. Franc. c. 30. Claarchus and Scitacles, Souldiers 
under Alexander the Great, being accuſed by his Army of robbing 
and ſpoiling Churches and removing ancient Monuments , were 
commanded to be put to death. Orxyes, who ſucceeded Phraſaor- 
tes in the Kingdom of Per/ia, being accuſed and convicted of rob- 
bing and waſting the Temples, Churches, and the Monuments of 
the Kings, was by Alexanders command Crucified to death. Arria. 
lib.6. in fin. de expedit. Alexand. The Law in ſome caſes doth 
leave the Penalty of Sacriledge Arbritrary, eſpecially where any 
Churches are notoriouſly and violently broken open, and the Ot- 
ferings or ſacred Veſſels thence ſtollen away by night, in which caſe 
the Puniſhment is Capita! and fo practiſed in the Kingdom of Na- 
ples Boerri Deciſc25 4-num.13. It _ uy "—_ of the thing ay 

, | k that 
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that cauſes this crime of Sacriledge to be (o ſeverely puniſhed, but 
becauſe there is more of audacity and iniquity -in/this:kind of Thefe! 
than of others of inferjor circumſtances ; and- therefore: Califtratus' 
accuſed Menalopus that he had. robb'd Templi. Cuſtodes, Anglice: 
Churchwardens, and had thence ſtollen away 3 very ſmall Veſſels 
minimi ponderis, yet even this was punithed as Sarriledge of a v 
criminal nature, Innumerable are the Preſidents of this kind found” 
amoug, Hiſtorians.z to which might be added that of.Famous.or ras 
ther Infamous Remark, touching Charles Martel, King of. France, 
cuſus animam (lays Tritemius ) viſam deportari ad Inferos, quod” 
multas Eccleſias ſpoliaſſet, dums bellis inimicos perfequeretur. Tri- 
rem. in Breviar Hiſt. Franc.in fine Jt 
(6.) Touching Sacriledge as diverſified in reſpett ' of Per/ons, 

Places, and, other things Sacred,” the. Canonifts enumerate: ſuch 
kinds thereof, as would ſeem ” very |uncouth and firange for--us to 
hear of in this Kingdom, as the Conſtitution of. Eccletiaſtical State 
thereof is now molt proteltantly. eſtabliſhed 3 they are therefore here 
purpoſely omitted. The penalties likewiſe inflicted on Sacrilegious 
perſons vary according to circumſtances, and as the kinds og de 
of the Sacriledge are and herein the. Canon and the Civil Law 
have provided very different penalties} which at, the Canon Law 
are a pan kind, and at. the Civil Law of another : But according 
to the ancient Ecclefiaſtical Conſtitutions of this Realm, Sacriledge 
of what kind ſoever, regularly incurr's the Penalty of Exccom- 
munication,. which admits alſo of diſtintions: For as there is the 
greater: and the: lefler Excommunication 3 ſo there. is Excommu- 
nication. zpſo fas, in-ContradiCtion to that which is only". ipſo 4«- 
re; alſo the Law even in this. point of Szecriledge doth diſtinguiſh 
between Excommunication latam, and ferendam ;. for iF- it be 
Sacriledge. committed againſt an Eccleſtaſtical-Perfon, then accord- 
ing to the Canon Law,and as heretofore practiſed in this Realm the 
penalty was Excommunicatio lata; but when it is in reſpe& ot ſome 
things pertaining to the Church, in that caſe: the puniſhment was 
Excommunicatio ferenda. Lindw. de immun. Eccl. c. 1. Glo. in ver. 
omnibus penis. And ſometimes a pecuniary puniſhment was inflict- 
ed for Sacriledge. 17. q. 4c. qui/quis &- co fiquis comtumax. The 
Eccleliaſtical Law. doth not puniſh Sagriledge with that aulterity and 
ſeverity as the Civil Law doth, }. Sacrilegio ff. ad Leg. Fu. peou- 
lat,, whereby the puniſhment ſornetimes is. Damnartio - ad beſtias, 
ſometimes the Sacrilegious perſon is burnt alive.ſometimes hung on-a 
Fork, ſometimes condemned to the Mines, ſometimes banithed, and 
{ometimes, ſentenced to death in the ordinary way of Execution. 
He that is guilty of Sacri/edge againſt an Eccleſiaſtical perſon is by the 
Canon law Excommunicatns ipſo fatto, 17.9. 4c. ſiquis Jugs 

ut 
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But if he be in rebxs Eccleſie, he is by that Law Excommunicandus 


de Foro compet.t.conqueſtus, If it be committed in the Church, and 
that by firing or breaking it open, in that Caſe the Sacrilegions 
perſon, is ipſo jure excommunicated, de ſent. Excom. c. conqueſt; If 
it be without burning or, breaking it open, as when a thing being 
left iri the Church, is taken away, in that caſe he ought to be excom- 
municated. De furtib.c.fin. And this ( ſays Lindwood) may ſtand 
as a rule in Law, that wherever you find that regularly the Sacrile- 
gious perſon is not ipſo jure excommunicated majors Excommuni- 
catione, it hath thele ſeveral Fallentias, that is, it doth not hold in 
caſe of burning, violating, ſpoiling and waſting of the Church, nor 
in burning or breaking open the Church door, nor in —_— 
againſt an Eccleſiaſtical perſon, nor in'caſe of ftriking or violently 
apprehending any man in the Church, nor in any forcible or violent 
taking away any thing out of the Church, nor in any that were ex- 
communicated before for the like offence, nor in ſuch as pull down 
or demoliſh the Body of the Church- or any part thereof, and the 
like, Lindw. de immu. Eccl. c.ut invadentib.glo.in ver. Excommu- 
nicati. All which is likewiſe expreſly fet down in F.de Athons Glofs 
on Cardinal O:hobon's Conſtitutions, de + ET ns, Ec- 
cleſ.c.ad tutelam glo.inwver.Obſeruariand feems to have an adequate 
affinity with what Solcmon ( who, as in other thingy, ſo eſpecially in 
matters of the Temple, had the beſt experience ) ſays, It is a ſnare 
to the man, who devoureth that which is Holy. Pro.20.25, 
j} (7.) The dreadful Curſe denounced againſt Sacrilegious Perſons 
appears in that remarkable paſſage in Parliament about Four hun- 
dred years ſince, where the Priviledges of the Clergy, and Franchi- 
ſes of the Church, were (with the Liberties of - the People) grant- 
ed, confirmed, and ſetled by the King in full Parliament, Anno 
1253. in ſuch a ſolemn manner, as no Hiſtory can parallel ; The 
King ſiood up with his Hand upon his Breaſt, all the Lords Spiri- 
tual and Temporal ſtood with burning Tapers in their Hands, the 
Archbiſhop proneunceth as followeth, viz. By the Authority of God 
Ommiporent, of the Son, and of the Holy Ghoſt 8&c.We excommunit- 
cate, Anathematize, and ſequeſter from cur Mother the Church 
all thoſe,who henceforth knowingly and maliciouſly deprive and ſpoil 
Churches of their right,and all thoſe that ſhall by any art or wit raſb- 
ly wiolate, diminiſh, or alter ſecretly or openly, in Deed, Word or 
Counſel, thoſe Eccleſiaſtical Liberties,&c. Granted by our Lord the 
King, to the Archbiſhops, Biſhops,Prelates, &c. For _— me- 
mory whereof, we have hereunto put our Seal. After which, all 
throwing down their Tapers, extinguiſh'd and ſmoking, they all 
ſaid, So let all that ſhall go againſt this Curſe, be extintt and ſtinck 
in Hell, And Efhelwolphus, the ſecond ſole Monarch among the 
Kkkk 2 Saxon 


vid. The Pre- 
ſent State of 
Eng. Þ. 229» 
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Saxon Kings + having by advice of his Nobles, granted- for ever 
to God and the Church, both the Tithe of all Goods, and the 
tenth part of all the Lands of England, free from all ſecular Ser- 

Vid. the Char- vice, Taxes, or Impolitions fs un concludes the ſaid Grant 

ter of Donats- or Charter of Donation in thele words, VILe hp _—_ 

m_ _ noſtram Donationems, augeat Ormnipotens Dens 

Authors, =/iquis vere mutare wel minuere preſumpſerit, woſens Fu a Tribunal 
Chrifti rationem redditurum. 
(8.) Dr. Heyiyn in his Eccleſia Reftanrata relates a remarkable 

a 204e235- pulls touching a {ad Jadgment, that in the time of Queen Mary 

Buckly Bilhop or, An.1541. for the Sacrilegions ha- 
wack. the. wade eh and Patrimony of that Church, who 
not contented to alienate the-Lands, and weaken the Eſtate thereof, 
refolved to rob it alſo of its Bells ( for fear perhaps of having any 
knell rung out at the Churches Funeral 3 ) and not content to fell 
the Bells i — in number, _ o_ _— ſatisfhe himſelf 

with ſceing them con on Shipboard, an rce given him- 

{cl that ſatisfaction, but was immediately ſtruck blind, and fo cor 

tinued from that time to the duy of his death. 


CHAP. XXXIX. 
Of Simony. 


I. The ono end Deſcription of Simony 3 © the Penalties 
theres 

2. The difference between Simoniacus and Simoniace Promotus 3 
the latitude of that word Simony. | 


3- How the annual value of a Benefice is comput able" upon the Yor 
feiture of by reaſon of oy, 

4 Whether a Clerk Simoniacally preſented, but not privy to the Si- 
mony, be d, _— for that turn to be preſented by the King to 
the ſame Church ? 

5- The diverſifications of Simoniacal Comrat?) , of the 1 Various 
ways of committing Sunony. 

6, An Obligation to preſent one upon confirie of refnationd; » may 
= be Simony. = Sn 

7. To promiſe one a Sum of Mony to beſtow his endee-vonr to 
procure one to be weft fo s _ , iy a Simoniaca} Con- 

_— 


8, Several ways of contraBfing, pong and axeemng; "Uobicb 
will amount to Simony. 1 

9. 4A Clerk may oblige to his Patrow to pay 4 Sum yearly, and 
yet no Simony. 

Ew Pha of Simony 1: « god Bay 0 the Paefovs _—_ US 

ithes, 

11. Whether the Fathers free Covenant web bit Son Low! 
the Marriage of 'bis Dangbrer to preſent ' him v6 "ſuth's Living 
when it falls, be 'Sumony ? 

12, Whether a Simoniacal Uſsrper ſhall prejudice the rightful Par 
tron, by giving the King the priſemation? \- 

13. Whether an Incumbent that 1s m by Sinpay;" whey may y aficr # ge- 
neral Pardon be removed? 

I4. The grand Caſe of Calvert and Kitchin at thi Common Law 
rowebing Simony. 

15. To convey a corrupt gift by an innocent hand, will not axaſi it 
from being Sirmony. 

16, The Kings Caſe againſt tbe Archbiſhop of Canterbury, Sir 
John Hall, and Richard Clark rouching Simony. 

17. The Proof of Simony in a Parſon 55 ; good to bar him of Tithes. 


1s. 4 


28, A Patrons Preſentation upon the Preſentees Obligaticn to make 
# Reſignation within Three Months after the Patron (o pleaſe, 
may amount to Simony within the Statute of 21 Eliz. cap, 
16, 
119. A corrupt contratt for an Adwoſon may make the ſubſequent 
Incumbent Simoniacal.'. "7, 
20. To plead a Simoniacal Contrat againſt a Bond, it not ſo ap- 
 pearmy, is no admiſſable Plea. | 
21. _ of Chancery, why ſo called, and what they were an- 
OE] gnome Ya | | : 
22, Probibition to the High Commiſſioners, that would have put 
'8 Parſon. to bis Oath touching Sunony.. 
23. In what Caſes ( by reaſon of Simony ) the Patron may preſent 
after fix Months. andthe Church ſaid to be full as to one, not 
.. Fo another, . 1 | 
24." The Injunttion of King Ed. 6. againſt Simanye.,.. >, -- 
25.7he form of the Oath of Simogy, 
26, A Simoniacal Contratt a good plea in Bar of | Tithes: , 
27. A. further deſcription in Law of the difference between Sitno- 
niacus, and Simoniace Promotus. 
28. The Simopniace. Promotus,..though ignorant, of the Simony, yet 
" 45 dermoeblens the Eeclefafical Corte... 1 ©... nn 
29. A Simoniacal Contra, to which neither -the Incumbent nor 
\,tbe ck 08 are privy, mey. get be Sumany. within. the Statute of 
31 Eliz. | 
30. Simony in it's. utmoſt latitude us properly congnizable jn the 
Eccleſiaſtical Court. 

31. \Simony worſe". thyn.Fdony. i, . 4 Bond or Obligation good , 
though entred into upon @ Simoniacal Contratt, = | 
32» \/Ybether-a;Par{0n ouſted. {or Simony,, may be after admitted 

$F0-the ſame Benefice by the Kings preſentation. 
33+ A Parſon Simoniace Promotus, and ouſted, is by the «expreſs 
words of the Statute diſabled to accept the ſame Benefice. 
34+ There Simony is pleaded. im Ber of. Tithes, the Eccleſiaſtical 
. , Cogrt ſhall. take Cognizance, and no Prohibition lies. 
35. Whether the Father may buy the next avoidance, and preſent 
. bz Soxz no\Simony-to'buy'an Advowſon. 
36. To procure a Man ( in conſideration of Marriage) to be 
preſented to @ Benefice, ws Simony. 
37. Four obſervations on the Statute of 31 Eliz, cap. 6. by the Lord 


38. The extent of the word: ( Preſent or Collate ) in the ſaid Sta- 
zure, alſo the diverſity in Law between a Preſentation made by 
4 Righttul Patron and an Ulurper, 


39. What 


T. 


Of Simony. 
39. What puniſhment by the Canon Law in caſe; of Simony and 
.; the ſtrange conctit of Rebuffus touching the [ame. 
40, The reaſons why it hath its denomination from Simon Magus ; 
how many ways it may be committed according to the Canon Law. 


others conceive, Tho; Aquin.20-2.4.4.100.4rt.1. br 40.) 
| bs according to Patormitans detinition, thereof, ſfudioſa: 
<oluntas -emendi wel. vendendi aliquid Spirituale, wel Spiritual 
annexum,. opere ſubſecnto, Panor c. Nemo extra, &c. Or it may be. 
deſcribed thus,viz. Simony is when any. perſon-is preſented 'or col- gimonia eft 
lated to any Benefice with Cure of Souls, Dignity, Prebend, or Li- vox Ecclcfi. 
ving Eccletialtical, &c. or hath any ſuch giver or beltowed on him Aſiica, 3 Simo- 
for or in any, reſpe.of any; ſum of Mony, Reward, Payment, Gift, Cats 
Profit, or Benefit directly or indirectly,. or for or by reaſon, .of- any Jonuni $pick- 
Promiſe, Agreement, Grant, Bond, Covenant or other aſſurance for rus Santi pe- 
any ſum of Many, Reward, Payment, Gift, Profit or Benefit what- cvnils emi pu+ 
ſoever, diredtly or indirectly, or for.or in reſpect of any ſuch corrupt Injuſ PT 
cauſe or conſideration, aud every Preſentation,; Collation and Gift, jy4 yeadere; 
as alſo every Admiſſion, Iaveſture and InduRion,; thereupon is by ; = pack - 
the Statute-ytterly void (c),, and ; whereby 'the. King his Heirs and 4iſtribui de- 
Succeſſors fox that one turn only ſhall preſent, : collate, &c. And x— \ Fliz 
evexy perſon ſo gjving, or taking any fuch ſum of Mony, 6c. taking, «, 6, ha 
ox making, any ſuch promiſe, &c, doth forfeit and loſe the double 
rake of one. years profit of every ſuch Benetice. Moreover, the 
perſon ſo corruptly taking any ſuch Benefice is thereupon and” from 
thenceforth adjudged a perſon diſabled in Law to hold and enjoy 
the ſame Benetice (4). The like penalty of the ſaid. double value (4) Sar. ibid. 
doth he. incur, who for any fum of Mony, Reward, &c. dire&ly 
of indire&tly '(other than the lawful Fees) or fox os by reaſon- of 
-any promile, &c. doth admit, inſtitute, inſtal, indu&t any perſon 
to,,'or in. any Benetice, with Cure, &c.. Likewile it any Incumbent 
of any ſuch Benetice ſhall corruptly refigg or exchange the ſame, or 
for or in relpe& thereof ſhall corruptly take, diretly or indirectly, 
any Penſion, Sum of Mony, or Benefit whatever, in ſuch caſe both 
the Giver and: the Taker corruptly as aforeſaid, (hall forfeit double 
the value of the Sum 1o. given, taken gr had, whereof .the one 
Moiety to; the King, &c. the other to him, that ſhall ſue for the ſame 
in any Court of Record (e). In which Statute of 31 _ EJiz. there 
is.a Proviſo, that the cenſures Ecclefialtical ſhall not be. reſtrained by Cf) 191d 
any of the Premilcs therein contained. 
(2.5 They that Simoniacally buy Eccleſiaſtical Livings are compa- 
red to Sim Magus, and they that ſell them to Gebaz: the Servant  _. 
of Eliſha (f ). It a perſon be.poſleſt of an Eccletialtical Liri 1 4 LG 9 


a.) g IMONY ( from Simon Magus, as Thomas Aquinas and 


els — - A PIR 
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by ſuch Simeny as whereanto he was not privy,” he is ſaid to be in 
only Simoniace :* but if he be-jn'any corrupt and Simomijacal Con- 
tad, to which himſelf is a party, and was ptivy and conſenting 
thereunto,in that caſe he is Si10njacus 3 both which are inhibited by 
the Canons Eccletiaſtical or Provincial Conſtitutions, as alſo are 
the (aid corrupt and S;moniacal ſelling as well as buying Excleſiaſti- 
cal Livings, Lind, c. Null liceat Eecteſiam Sc Go plerumque, 


—_ — 


C, 
and that under penalties greater than the Temporal Laws did then 
or now will atlow of; ' "And although by Simony in the-valgar ac- 
ceptation of the word, is commonly underſtood fuch corrupt Con- 
tracts for Ecclefialtical Livings as aforeſaid, yet it hath a more ex- 
tenfive lignitication and that 15a more proper ſenſe, which is by cor- 
rupt Ordmations of ' Miniſters, as for undue Licences to Preach ; for 

Dieb'$:. 21 Prevention whereof it is provided in the Statute aforeſaid (4), That 
pO duc x Fat if any perſon ſhall receive or take any Mony, Fee, Reward, or any 
omiffiones Other Profit direQly or indireRly, or any Promiſe, Agreement, Co- 
| pactlones venant; Bond, or other affurance therof ( lawful Fees excepted ) 
hey og for or to procure. the- Ordaining or making of any Miniſter, 6c. 
_ & eas ip Or giving any Orderand Licence-to Preach, ſhall forfeit Forty ſhil- 
poſterum fieri lings, and the Miniſter ſo made- Ten pound, beſide the loſs of any 
diſtriius in- Benefice, Living, -or other Eecleſiaſtical Promotion after Induction, 
hibemus. ate, that any fuch Miniffer ſhall within ſeven years next after ſuch cor- 
ers wen . rupt entring into the Miniſtry, accept and take 3 the one half of 
quia plerumg; Which Forfeitures do go to the King, &c. the other to the. Informer, 
&c. And the Patron in that caſe may preſent, &c, as if the party 

ſo inducted were naturally dead. "3103-O | 
(3-) The Forfeiture of the double value of one years profit of the 
Church by way of penalty, as is before mentioned, is-not tobe com- 
puted only according to the valuation in the Kings Books in the Firſt- 
fruit Office, but according to the juſt and full annual value-of the 

(7) To. 3.aſt. Church (5). This double value ſhall be accounted according to the 

154 very or true value, as the ſame may be let,and ſhall be tried by a Jury, 
and not according to the exterit, or taxation of the Church, Co.par. 
3.Inſf.cap.7 t. And albeit the Clerk be not privy to the Simonack 
Contra, yet it ſeems the Patron (hall pro G vice loſe his Preſen- 

{& )Co, 12,94- tation (&). But the Title of the rightful and uncorrupt Patron 

ſhall not be forfeited or prejudiced by the Simmomiacal Contract of an 

Ukurper, albeit the Clerk be by his Preſentation admitted, inſtituted 

and inducted, nor entitle the King to preſent. | 

(4.) The Church, notwithſtanding the Admiſſion, Inſtitution 
and Induction, becomes void, whether the Clerk preſented were 

a party,or privy to the corrupt and Simmmniacal Contract or not 3 

But Sir Simon Degge in his Parſon's Comnſellor pats: the material 

Qneſtion, viz. Whether the Clerk that is preſented upon a _—_— 

Cc 


- _a — — oo TO I— a. PRI PO i p——m— tan Ah —_ wo 


BS 2& BH_ *# 


Of Simony, | | 62 = : 


cal Contratt, to which be i neither party nor privy, be diſabled for 
that turn $0 be preſented. by the King to that, vn. the ſame Church ? 
In order to the. teſdlution whereot- he -acquaints us with a Caſe re- 
ported, wherein it was adjudged, that if the Clerk were preſented 
upon a S;moniacal Contract's to which he was neither party nor 
privy, that yet notwithſtanding, it was. a perpetual diſability upon 
that Clerk as -to that:Church or Living (/). | The like in another (2 Paſch. 19. 


Cale, where A, .(the-Church being »yoid.) agreed with the Patron Jac.B.R. Cafe 
to;give him. a certain, ſum-of Moy. for-the ation B.. pre» Fowler verl. / 
ſented C. who knew nothing of the Simoniacal Contra till after 542*h0m1e vid 


his Iadation 3. in this Caſe it ſeem'd by J/arbwites Juſtice, that 05 700e%s 


C., was dilabled quoad banc Eccleſiam (m), In which Caſe it was par.1.cap.s:' 

clear, that the grant, of the Preſentation during the vacapcy was (#) _ 42 

meerly void that B, preſented as an uſurper.; that C./.was in by the nd 

corrupt Contract 3 and that were it not tor) the: ſame, the Patron zugyrs. Cro. : 

would not have ſuffered the Ulſurpation. In+ further confirmation Eliz. 988. 

hereof it is allo reported to us that Sir Edward Coke affirmed it + 

hath been adjudged, that if a Church be void, and a Stranger con- 

tracts for. a ſum of Mony-to preſent one who, is not privy to the 

Agreement, that notwithſtanding the Incumbent coming in by, the 

Simonlacal Contract, is a perſon diſabled to enjoy that Benehce, 

although he obtain a new Preſentation from the King 3 for that the 

Statute asto that Living, hath diſabled him during Life (»). Not- (#) Caſe of the 

withſtanding all which Premiſes,Sir Edward Coke in his Comment —_— —o- 

upon the ſaid Statute of 31 Eliz. aſſerts it to have been adjudged ,,;., fn 

in the forecited Caſe of Baker and Rogers, that where the Preſentee $9cþer.Cro.Jac. 

is not privy nor conſenting to any ſuch corrupt Contract, there 38 5.Bulſtr. 3 

(becaule it isno Simony in him) he ſhall not be adjudged a. dif- 9+ 

abled perſon within the ſaid Act, for the words of the Statute are 

( And the perſon ſo corruptly giving, &c.) And (o (fays he) it was 

rclolved Mich. 13. Fac. Where the Preſentee is not privy nor con-' 

ſenting to. any corrupt Contract, he ſhall not be adjudged a diſabled - : 

perſon within this Act,becaule it isno Simony in him —— Coke byſt. (o) Co.z Inſt. 

par. 3. cap. 71. (0), Allo it was o relolved.in DoQtor Hutchifons 1 $4 cap-7 1. 

Cale by the whole Court, viz. That if a Clerk be preſented upon a 

corrupt Contract within the (aid Statute, although he be not privy 

thereunto, yet his Preſentation, Admiſſion, and InduQtion are all 

void within the Letter of that Statute, but not within the Clauſe of (py) C2101, 

difability wichin the ſame Statute. (p). | | oath 
(5.) The Contracts which are commonly held. corrupt and | Judges of 

Stmoniacal, ray be diverlitied almoſt into as many kinds as trans- Serjeant Ion 

ferences and proprietary negotiations are capable of ; but thoſe inFleerſtreeer, 

which have been moſt in practice (as appears by the Caſes reported _ s wy _ 

n the Law) have been by way of —_— purchaling ws neXt yi ſupra. : 


Advows 
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Advowſon by Exchange, by 'Refignation, Borids by Matrimoni- 
al compads, by contracts remote: and conceaP'd from the Prefen- 
tee, by Obligations of an indire&t nature; and- the like. To the 
purpoſes aforeſaid it hath been held Simony for a'Parſon to 'pro- 
miſe his Patron a Leaſe of his Tithes at ſuch a Rent; in caſe he would 


(4) Hill.x8.Jac. the Leafe after (q ). It was likewiſe held Simory for 2 og 


M4 # Hutr.” it 'was held Simon to purchaſe the next Advowfon, "the 
1 ; VION, 
CI es nverient being ficlt (5), - Thi ke Ari Pimebcomber Cafe agdink 
(:) Caſe Sheldon the'Bifhop of iacheſter and Piulefton, a Caſe hereafter often margji- 
verſe Gore ned on feveral accounts, where it was held S75movy in one Say, who 
(%) Hob. - was preſented upon 'a Contra&>which he-made with the Patron (the 
vid. Perſon's Incuinbent bemg then” fick ) for nmety Pound- to preſent him 
Councellor., when the Church fhould be void (w). 'And as to Refignation- 
parts1.C:5» Bonds, Sir Simeon Degpe affirms,that in the'caſeof Fones and Law- 
yerice the ſenſe of the Court was, that if a Man be preparing his 
Son for the Clergy, and have a Living in his diſpoſal, which falls 
void before his Son is capable thereof, he rmy lawfully take a Bond 
of ſuch petfon as he ſhall preſent, to reſign when his Son becomes 
capable: of the Living 3 otherwiſe, in cafe the Patron take a Bond 
abſolutely to 'xtfign''wpon requeſt without any ſuch or the like 
'-+ came; as for avvidarice of Pluralities, Non-refidence, or other 
;w) 8 Jac.Caſc. ſuch reaſonabledetign (2). The like you have in Babbrngton and 
/ __— _ -»* Wied's Cale. hereatter mentioned. - So that it feems Bonds and 
248, 224, Parſ, OE given'and/taken upon juſt and honeſt grounds to refign 
Councelor. ibid. We not” m themſelves Symonraca! > Otherwiſe, where there is cor- 
| xupvionin? the caſe; accompanied with-ſome ſubſequent At in- par- 
faance thereof. And'although preſentations made upon Simoniacal 
Bonds and Obligations are void in Law, yet ſuch Bonds themſetves, 
though corrupt and Simmoniacal, are not made void. by the Statute of 

(x) Co.3, Inft. 3x Fiz. (x). 
15g» NOJ:72+ ' "> ('6,) Bought Action aganift-C. upon an Obligation, the Con- 
' dition whereof was, That whereas the Plaintiff did intend, and was 
#bour to preſent the Difenilant to the Benefice of Stow, if the Defen- 
dant at the requeſt of the Plaintiff fhonld reſion: the ſame to the hands 
mo Biſhop of London, then the Obligation to be aid. The De- 
\dant demandedOyer, and demurr'd, and adjude' for the Phin- 
tit, for the Reſignation mrght beupon a good intention to FORE 
U- 


* Of. :Stmony. 


 Pluralities, or fome othet cauſe, and ic ſhall not be intended $;mony, 
if it be not ſpecially pleaded and averr'd ; and Aich. 37 and 38 EL. 
Between Fones and Lawrence it was adjudg'd i. and af- 
trmed an Ecror, which the Court viewed, and thereapon Judg- 
ment. was [given for the Plaintiff (a), + -- (4) Aill.g.Car. 
».(74). The Plaintiffdeclared, that the Rectory of St. Peters infra B-R- Caſe Bab- 
Turrim London-was void, and that the Defendant in / conſideration —_— _ 
that the Plaintiff would beftow his labour and endeavour to caule 7,yy Rep. 
or procure bim'to be Rector of the faid ReQory, promiſed to gi 
him twenty Pounds 3 and that after the faid Plaintiff — 
to be Rector by the Kings. Commithon, and not withſtanding that he 
had required him to pay the faid twenty Pounds, &«c. and there- 
he brought his Action upon the Caſe in the Court of the 
Tower of London, and upon Non Aſſumpſit, it was found for the 
Plaintiff, and Judgment was there given, upon which the Defendant 
brought Error, and «na woce all agreed that the Judgment was 
erroneous, for the conlideration was S:imoniacal and againit Law, 
and not a good conlideration, therefore the A ſump/it was not good, 
the Judgment was revers'd; the Attorny faid, that that Court was 
a Court-Baron; as appears by a Record in the time of King Henry 
the Sixth (6). (b) Paſch, 16. 
(8.) If 4. be obliged to preſent B. &c. and he preſents by $;- Car. B.R. Tad- 
many, yet the Obligation is forfeited (c). Or if one Gontraft with 4riferrett." 
the Patrons Wite to be ted for Mony, and is accordingly es. 
prelented . by her it is Samony within the: Staruce of 91 7) Per fob. 
Ekz.,. and makes the preſentation void (4), For the Contratt of the Caſe winch- 
Wite is the Contra of the Husband (e). Likewiſe if the Patron #995 vert-Palle- 
preſent one to the' Advowſon, having taken an Obligation of the *q711,97 ver. 
Preſentee, that he ſhall reſign when the Obligee will, after three Jac. BR, Caſe 
Months warning, this\is Sewoxy within the Stat, of 21 Blizz. cap. of the K. verl. 
16, per Curiam (f). "Alſo it one promiſe" to a Man that hath nx Lou 
a Mannor with an Advowſon appeniens, that if he will preſent him, [{5'24. 8.25. 
&c. after the then Incumbents death, he will give him fuch a cer- (F) Trio. 1g. 
tain Sum of Mony, and the other thereto, and that by agree- Jac. C.B.Rot. 
ment between them the next dds ſhall be granted to B. 8c. 1957" _—_ 
who after the then Incumbents death preſents accordingly this is 75,4 oy 
Simony becauſe there was a corrapt Contract for the Advowlon Rep. 
(g). Foralthough the next avoidance may be bought and fold $9- (4) Caſe Finch. 
ns fide without Simony, yet if it be granted to one to perform a £9 _—_— ' 
corrupt Contra for the ſame, it is otherwiſe (þ), But it the Ty Thid. ” 
Father purchiſe the next avoidance, and after the Incumbents (;) Adjudg. 42 
death preſent his Son, this is not Simony (5), Yet by Hob. Chick & 41. Fitz. | 
Juſtice it was held, that if in the- grant of the next aypidance it _—_ and Sbe:, 
k , « _—— ornt's Caſe, 
appears that it was to the intent to __ his Son or his Kink \,, rep. 
11 2 ran 
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[ uy [- * , . . . C 
(7 Jac 52.- Gin ſum of Mony, and ſo much 'certain pet: annum, if he will pre 


kinſon in Cam, ſeit: B- to the Church Quando, \&c..and B. notknowing,any thing 


(m).M.13 Jace preſentation. void (m). 
98 Celedt (9). A Patron took an Obligation of the Clerk. whom he pre- 
ſhop of Nor- {ented, that he ſhould pay ten Pounds yearly to the Son of the 
wich Roll; Ja Incumbent, {© long as he ſhould be a Student in Cambridge 
ow — in npreferr'd 3. this is not Simony 3 otherwiſe, if it had bern to have 
= pm paid it to the Patrons, Son per Cur. (n).. An Obligation was made 
Noys Rep. - by a Preſentee-to a Patron to pay. tive Pounds per annum to: the late 
(0) E.of Efſex Incumbents Wife and Children 3 the Parſon kept and enjoyed the 
by Poſer Ju Parlonage ,- notwithſtanding great oppoſition. to the. contrary 
ſlice in di, (9): ! dls. 
Bakers Caſe (10.) A-Parſon preferr'd /his Bill for Tithes, the! Pariſhionev 
Noy Rep. pleaded.that-he was preſented by corruption, &c./ and by Simo- 
| ing y5 way #y, and a Prohibition was granted, notwithſtanding: the 'Parfon 
fors Caſe cired Pleaded pardon of the Simony by the Kings and-it ſeem'd; that it 
by #erburton Was now triable by the Common Law (p). The Church maybe 
and Hutton, full or void. in effe&t, when there is a Simioniacal Incumbent ; yet 
; Ce Eac to ſay the Church, was full for liz Months is no plea, when /he. was 
achrank © it-by Simonys For a Quate Tinpedit inay be had by:the zightful Pa- 
verſ, Pulleton. tort after the fix Months-againit the Incumbent of ari uſurper, that 
is. tytby. S4mong1(gJ); And.the death of aSimmiacal Incumbent doth 
not hinder .but that the King, may preſent, for the Church was 
never tall as to the King, and that Turn is preſented to the King by 
(r) Thid, force of; the [Statute/[1)): -: | | RK. 
(s) Nay 744)» C14) bi the Statiite of 31 Elizz.there is no word of. S1meny, 
Lag Sai of for by; that means-thenithe Common Law would have been Judge, 
8 King verſ, what;ſhould have been Simony and what '\not (s) 5: by which-Law 
the Biſhop of the Simoniack' is ' perpetually difabled (r). And a Covenant to 
_ Roll. preſent ſuch a one, made under any. coulideration whatever, be it 
oP of Marriage or the-like, may be Simoniacal; but ifa Father in Law 
upon the Marriage of his Daughter, do only voluntarily and with- 
out any conhideration, Govenant with the Son in Law, that when 
(4) Cro.Car ſuch a Church, which. is in his Gift; falls void, he will preſent him to 
425. © it, It hath beenheld, 'that this.is no Simzoy within the faid Statute 
(w)H1b.167. (u). EE 
(+) Paſch17. (12,) A Simoniacal Ulurper preſenting, ſhall not*prejudice the 
Jac. rkade-; rightful Patron, by giving the King the Preſentation (w). The 
kr | proof of Simony will avoid an Action of Tithes. commenced by a 
198,177. Simoniach Parſon (x; :. who. dying, in poſſeiſion. of the GO 
- 
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the King loſes not his Preſentation (y), becauſe the Church was (3) Hob. Ibid. 


not full of an Incumbent z but remains void though the Simony or 
Penalty thereof were pardoned, Laſtly, All corrupt. refignations 
and exchanges of Eccleſiaſtical Livings, are puniſhable with the for- 
feiture of double the Sum given and received, both in Giver and 
Taker, by the faid Statute ; but it ſeems this works no avoidance-or 
diſability in the publick perſon. 

(13.) The Patron of an Adyowſon- before. the Statute of 31 
Eliz.. for Simony doth ſell proximam Adwvocationem for the ſum of 
Mony to one Smith, and he ſells to this Smirh the Incumbent : 
After which comes the general Pardon of the Queen, whereby the 
puniſhment of Smrb . Incumbent is pardoned, and of Smith 
the Patron alſo. If the Incumbent may be removed was the Que» 
ſtion : Williams ſaid that the Doctors of the Civil Law informed 
him, That the Law Spivitual was, for that Si-ony the Patron loſt 
his Preſentation, and the Ordinary ſhall preſent, and if he preſent 
not within .ſngMonths,. then the Metropolitan, , and then the King,. 
on Serjeant > This puniſhment caunot diſcharge the Foxteiture, 

hough it diſchargeth the puniſhment.  Glanvil contra; and faid 
that this point was in queſtion when the Lord Keeper was Attorny, 
and then bots of them conſulted thereupon, and: they made this di- 
verſityy iz. Between a thing void and voidable, and for . Simwony 
the Church is not; void until Sentence- Declaratory, - and, therefore 
they held that by the- Pgxdon before-the Sentence all is pardoned, as 
where a Man-commits Felony, and before Conviftion the King 
pardons: him, by this Pardon the Lord ſhall loſe his Eſcheat, for 
the Lord can have no Eſcheat before 'there be an Acttainder, but 
* that is prevented before by the Pardon : And fo here this Pardon 
prevents the Sentence Declaratory, and ſo no title can accrue to 
the Ordinary. - Walmſley contra: If a Patron 'be charged by the 
Sentence, he-roay plead the Pardon. But if a Quare Impedit be 
brought by a third Perſon, the Pardon of the King (hall be. no. Bar 
to himyfor the title appears not to him, but only che punithment.. An- 
derſon, they may- proceed to Sentence Declaratory, notwith(tanding 


the- Pardon 3 for the Pardon is of the puniſhment, but. the Sentence 


extends not to that, but only to declare that the Church is void. 
Glawuil, in 16 Eliz. a Man was deprived of his Benetiee for In- 
continency, and after he was ———— reſtored, Walmſley, 1 
doubt much whether the Kiggg.can Pardon Simory. Aud Williams 
ſaid, that the Doctors of t ivil Law faid, that neither the Pope 
nor the King could pardon Simony quoad _ but only quoad 
penam they may : And the Court at laſt fai 

would not demur, they would. hear the Doctors on. this matter 
(2). 

(14.) In 


, that if the parties (2) Hill. gr. 
: Eliz. C.B. 
Smiths Caſe, 
Owens Rep. 
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4 (14.) In Calverts Caſe againft Kirchin and Parkinſon in the 
Exchequer, where K. not knowing, of any Simoniacal agreement, 
was preſented, inſtituted, and inducted to 'the Church of D. and 
this after the Statute of 31 Eliz. cap. 6. And this Preſentation 
belonging to the Queen by reaſon of the Preſentation tor Siwony by 
force of the faid'Starute 3 the Queen preſented one B. and betorethat 
B.was admitted and inducted,the Queen died 3 whereapon the King 
preſented C. without any recital or mention of the Preſentation 
made by the Queen, and without any revocation actually made of 
the ſaid firſt Prefentation, and thereupon C. is admitted and infti- 
tuted 3 and for Tithes as Parſon he brought Treſpaſs. In this Caſe 
one of the points in Queſtion was, if withinthe faid Statute here be 
Simony in the Patron, and not in the Parſon, if this ought to pre- 
Judice the Parſon or not? In this point Hitchcock conceivedthat al- 
though the Preſentee in this Caſe, was not party to this cortupt a- 

t, yet he ſhall be prejudiced by it, although not- ſo preju- 
thereby, but that he may be le to be FR_ again to 
the ſame Benefice,but bac wice the tion of himis void 3 for as 
Littleton faith, the Preſentee ought to accept the Parſonage ſubject 
to ſuch charges'as the Patron pleaſeth; who- in the time of vacati- 
on hath power to chargeit, fo by his A& had made it ſabje to 
the forfeiture, and therefore the perſon who cometh under him ſhall 
be prejudiced, 8c. Demport to the contrary the _ and -— _ 
ger corruptly agree to preſent XK. whereypon is preſented ; 
Tt this ſhall be void A ſt K, is the Queſtion. - To this he ſaid 
that at the Common Law, if one be Simoniacally preſented, yet 
this is not void until the Prefentee be deprived 3 and if before 
the ſaid Statute ſuch a corrupt Preſentation had been made, the In- 
cumbent and Ordinary being free, then no Preſentation ſhould en- 
fue 3 and he voxched the ſaying of Lindwood to: be according]y : 
but if Mony be given by the Friends of the Preſentee, and after 
the —_— notice thereof, and affent, then it is not puniſhable, 
but pardonable at the diſcretion of the King, and now by him the 
Statute provides no puniſhment for ' the Parſon, when the Patron 
only conſents to the Simony 3 for he obſerved that after the aid 
Statnte of 31 Eliz, had appointed a puniſhment for the Patron 
then in the laſt part of this Branch, the words are, The' perſons [0 
corruptly taking, 8c. ſhall be incapable of the Benefice aforeſaid 3 
and (o it Fs ws. + that the intent of Mig Statute is not to puniſh any 
party, but he that is to the Simony, IM this is alſo explained to be 
{o, but other Clauſes in the Statute, for another Clauſe inflicts pu- 
nilhment upon the Ordinary, if there be any corruption in him, 
and another Clauſe inflits puniſhment upon him who is party to a 


corrupt Reſignation, and fo in all the Clauſes, thoſe ouly who are 
; par- 
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partakers of the crime ſhall be puniſhed, &&, And in this Caſe was 
no agreement affented unto by the Parſon 3 and this diverſity alſo 
ſcems to be good, that if 4.hbath the Preſentation,and B.the Nomina- 
tion to a Benetice,and the upon 2 corrupt aZreement makes 
a Preſentation unknown to the Nominator 3 here the Nominator 
ſhall not be prejudiced within this Statute, &c. In this caſe B. Baron 
declared his opinion,that the intent of the Statute was to eradicate all 
manner of $;zonies 3 and therefore the words are not if any Man 
give Mony to be preſented, but they are, If any preſent for Mony, 
and the Jurors here tound 20 /.to be given, and nothing tor what it 
was given, or to whom it was given 3 for if Mony be the meed, a 


Preſencation is void, and therefore it F.S. be Patron of the C. of D. 


which is void, and a Stranger faith to me, procure the Preſenta- 
tion for A4.and you thall have 100 /.and he procured 4.to be preſen- 
ted.heze ifthe Patron had notice of the Mony givento me, this Preſen- 
tation isvoid, but otherwiſe not: And in this Caſe without notice of 
the Parſon, the Admiſſion and all that enſued thereupon is void, by 
reaſon of the Sznoxy in the Patronand it is void as tothe Parſon alſo, 


and if in this caſe we arenat within the words of the Scatute,yet we - 


are within the intent clearly,&c. And Panormitas laith.that Simonis 
eff ftudio/a volunt as emendi vel vendendi alquid fpirituale,vel ſpiri- 
tnals annexum cum opere ſubſequente. Altham Baron was of the fame 
opinion, and ſaid that the words of the Statute are, that if a Prelen- 
tation be made for Mony, -it ſhould be void, and that che King may 
_ e that turn 3 IS privity oy Iacun- 

is nothing to the purpoſe, as to the | avoiding, of the Benefice 3 
but his wantof privity availeth-to excuſe him of being, Simoxniacur, 
yet he. is Simoniace prometius, and therefore the Preſentation is void, 
and the King ſhall have i by the exprefs words of the Statute ; and 
therefore as it ſeems, if in this Statute there had been an expreſs (a- 
ving, of . the Intereſt of the Incumbent, by reaſon of his innocency, 
yet ſuch a faving of Interelt had beers void and repugnant, in reſpect 
that it was exprelly given to the King before,, as it is in Nichols caſe 
in P/owden upon the Stat. of 1 H.7. &c. And to prove that by the 


Simony im the Patron the Parſon ſhall be prejudiced, he vouched- . 


42 E.3 #1.2.--—— Snzg Bon concurr'd in opinion with the former, 
and faid that as to the point of Simony by the Civil Law, it was 
puniſhable by Deprivation, and the guilt of the Patron ({bould- pre- 
jadice the Parſon, as to matter of commodity in' the Parſonage 3 
and at the Common Law if the Parſon will plead ftuch Preſenta- 
tion he ſhould be 'prejudiced, and here by the Incambency the 
words of the Statute will not be fatisfied, &c. Alſo it ſeemeth that 
M 7F.S. hath an Advowſon, and A. purchaſe the next avoidance to 
the inten to preſent B, and. the Church becomes void, and A. pre- 


{cuts 


a ot _ 
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ſents B. this is $imony by avertnent, as by good pleading the Pre- 
ſentation of B.' ſhall be adjudped: void, &c. 7 anfie/d accordingly, 
-as this Caſe is, here is Simomy by the Civil Law, and the party had 
-his Benefice by *S;mony, although he be not cogignt thereof. Se- 
condly, admit here was not Simony by the intendment of the Civil 
Law, yet the Statute hath-made anavoidance of the Benefice in this 
Caſe, although it be not »Simony, for the Statute ſpeaks not'one 
word of $imony throughout the At, and:yet by expreſs words it 
doth avoid ſuch Preſentations as thisiss andas-to the Civil Law ſuch 
'Benefice is to be made void by Sentence Declaratory, but it is not 
void ipſo faFo, as it ſeems in the Caſe where a common perſon was 
conſenting to! the Simony 3 but the Text of the Civil Law fays ex- 
preſly,chat the Church ought not to be filled Corruptive, or by cor- 
ruption, andthe Civil Law expreſſeth ſuch a perſon as in this Caſe 
by Simoniace promotas, and calls him who is Particeps Cueminae, 
Simoniacus ; and he who is Simoniacms, is by the Civil Law depri- 
ved not only of the Benefice ipſo fat#o, but allo is deprived to be a 
Minitter, andi adjudged guilty, #2 culpa & pena. Petrus Benefiel- 
das ſaith, Thatif a Friend give Mony toa Patronz to make a pro- 
mile to him; '&c. and the Incumbent pays/it, ſuch an Incumbent is 
Simoniacus by the CivilLaw 3 and ſo if the Incumbent pay the Mo- 
ny not knowing it till after the InduQtion, -yet he is Sirmemiacus 3 
and by him if a Friend give Mony, and the Parſon is thereupon 
preſented ,-' though the [Parſon knew .not of the Mony given, 
yet he{hall be deprived of. the Benefice 3. and this diffexence was 
certified by Anderſon-and Gawdy to the Council-Table a Re- 
ference made.to them by the King, touching the filling of Benefices 
by corrupt means; and this Statute of purpoſe forbeafs to uſe the 
word S:z0ny, for avoiding df nice conftruftion in the Civil Law as 
to that word, and therefore the makers of the Ad ſet down plainly 
the, words of the Statute, That if any ſhall be promoted for Mony, &c. 
So that :by theſe words it is not material from - whom the Mony 
comes; and then in ſuch caſes for the avoiding of all ſuch grand Ot- 
fences a liberal contraction ought to be made, as hath been uſed 
in ſuch caſes, &c. for which and many other reaſons mentioned in 
this Report, he commanded judgment to be entred for the Plaintiff 
{4) Trin.7.Jac, (8) 
w cheExche- .. (15,) Sir George Cary. being ſeiſed, of an Advowlon, granted 
þ or» frond the next avoidance to his ſecond Son, and died 3 and aftes the Son 
gainſt Kitchin - - 
and Parkenſon, COruptly agreed with F.S. to procure the ſaid F.$. to be preſent- 
and Kitchin a- ed to the Benefice, and the ſecond Brother knowing thereof, it 
gainft Calvert. wyas agreed that for the perfefting of the agreement, the ſecond 
<azes REP. Brother ſhould furrender his Grant and: Intereſt to the elder Bro- 


ther, which elder Brother not knowing of the ſaid corrupt agree- 
ment, 
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ment, Preſented the faid F, S. who was Inftituted, &c. all ſhall 
void, for he is here Preſented by reaſon of this corrupt agreement 
between the Patron who then was, and the Parſon, and the elder 
Brother was only uſed to convey a bad gift by a good hand, and 
all had reference to the corrupt Agreement, with the Aﬀent of the 
6 The King brought a & Archbiſhop 
16,) The King brought. a Quare Impeidit apainſt the l 
of Canterbury , Six Fobm Hall, _ Rkens Clark , for the 
Church of Af. and declares that Richard White was ſeiſed of the 
Mannor, to which the Advowſon belonged. And the 6 Fac. by 
Indenture, he coveuanted to ſtand feifed to the uſe of himfelf and 
his Wife for their lives, ahd to the heirs of Richard White. And 
after White Preſents one Boynton, and dies, and his Wife Marries 
with Sir fobz Hall, who the firſt of Fame, 6 Fac. by Deed grants 
proximam Adwvocationem to two,to this intent,that he might receive 
of ſuch a Parſon, that he Preſented, all mony as ſhould be agreed 
between Grantor and Grantee : And that this was done Bointow 
lying 1» extrems. And then the 26. Fan. 16' Fac. there was 2 
corrupt Agreement between Sir Fobn Halland one of the Grantees, 
that for 200 4. to be paid by the Clerk Blundel, that the other 
Grantee ſhould Preſent him. And the firſt of February Blundell 
pays Sir Fobn Hall the mony, and the ſecond day he was Preſented, 
Inſtituted, and Inducted accordingly. And that upon this it appet- 
tained to the King to Preſent : The Biſhop pleads but as Ordinary : 
Six Fobn Hall makes a title, and traverſes the cortupt Agreement : 
The Incumbent Pleads by Proteſtation that there was not any cor- 
rupt Agreement, as it was alledged, and not anſwers whether the 
mony were paid or not 3 but that he is Parſon Imper/onee of the 
Preſentment of ——But 16 Fac. after ſuch an Agteement ( ſcil. ) 
17. Feb. he was Preſented by the Letters Paterits of the King to his 
ch, and never anſwers to the Simony. And it was held by the 
Court to be naught 3 and only pleaded to hinder the Execution be- 
fore the Juſtices of Aſſize, if the trial went againſt the Patrou (c). 
And further in that Caſe between Hall and BJundel, it was faid by 
Doaangiet at this Parſon being Preſented by Simony,is diſabled to 
this Church for ever 3 aud cannot be Preſented to this Charch again, 
as it was adjudged in my Lord F/i»d/ors Caſe. But it was fatd by 
Richardſon if he had faid,eb/q5 boc, That he was in ex Praſentatione 
of, &c. it had been good enough, which was granted. Henden, 
two . Exceptions had been .taken. (1.) That the Incumbent doth 
not ſhew what Efiate or Intereſt the King had to Prefent him; 
which doth not need, if the King brought a Quare Impedit, then 
it is a good anſwer to ſay, that he is in of his Preſenting, Butit it 
be brought by. a firanger, then he ought to ſhew the title” in his 
Mm mm Preſent- 


(b) Glofſe and 
P ompeyes Caſe 
vouched by 
Damport in 
Calvarts C aſc 
againſt Kit- 
thin. Lants 
Rep. 


Trin. 4 Car. 
GA 
(c) The King 
againſt rhe 
Archbiſhop of 
Canterbury. 
Hetlty's Rep» 
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Cd) Hell and 
ries Caſe. 


Hetley's Rep. bit 


(&). Fowlers 
Calc. 1Þid, 


"Prelentment.. And he alledged-the Statute of 25 E. 3- which en- 


ables the Incumbent to plead by Writ of the Law. 41 Eliz. There 


. was a Quare Impedit brought for the Church of Danel/; a Preſen- 


tation by the King was pleaded, without making a title, and'it was 
admitted goed. . And in many Caſes it is more fafe not to make a 
title. (2.) Becauſe that he pleaded a Preſentation by the King, he 
is difabled, As to that he faid, that before he be convicted of Si- 
mony, he may be Preſented. But by Crook in Sathers Caſe, that 
if he be Preſented before conviction, yet it is a void- Preſentation. 


- And it was fo agreed by the Court, and they reſolved the Plea was 


nought, becauſe he anſwers nothing to the Simony 3 for the Pro- 
teſtation is not any anſwer : wherefore Judgment was given for the 
Plaintiff (4). 

(197. #, Libels in the Eccleſiaſticat Court for Tithes, and'a Ptohi- 
ion was prayed upon a Suggeſtion that he came to the Church 
by Simony. By the Court, a Prohibition ought: to be granted 
upon a ſurmiſe only, that he came to the Church by Simony, Then 
Henden,(hewed, that it was-found by Verdi&t in the Kings Bench, 
that he came in by. Simony 3- and _ that Verdi there was a 
Decree in the Court of Wards accordingly. And then the Court 
inclined to grant a Prohibition. And the Caſe here was, that F. 
being convicted of Simony, the King Preſents Claprhorn, who was 
Admitted, Inſtituted, and Inducted : And afterwards he takes ano- 
ther Benefice above the value of 8 /.- by which the-other was void. 
Yet by. the Aﬀent of the Lord Windſor Patron, F. continued in Poſ- 
{flion. And by Richardſon, he cannot be any way removed until 
Lapſe incur (e), 

(18.) It was faid by the Court in Sir Fob» Paſchall's Caſc 
againſt Clark upon Evidence, that if the Patron Preſent one to the 
Advowlon, having taken an Obligation of the Preſentee, that he 
ſhall refign. when the Obligee will , after three Months wart- 
ing, that. that is Simony within the Statute: of 21 Ez. cap. 16, 


(f) Trio. 15 . 


Jac. C. B. Rot. 
205 1. Str Jobn 
Paſcha't verl. 


Elark. Noy's 
Rep» 


(19.) 4. Seiſed-of a Mannor- with an Advowſon Appendant : 
S. comes to A. and promiſes that if he would Preſent him, &«c. at- 
ter the death of, the now Incumbent, he would give him Seventy 
pounds, to which he agreed. And upon that-it- was. agreed * be- 
rween. them , that the next Avoidance fſhall- be granted to B: 
&c. the Incumbent dies, B. Preſents $. who continues Incumbent 
from 27 Eliz. until the 7th of King Fames, Then JA. grants the 
Mannor. cum pertinent. to Winchcombe in Fee, S. the Incumbent 
dies, 7. Fac. And the King Preſents PulleFton by the Title of Sime- 
»y : And Winchcombe brought a Quare Impedit, and adjudged that 


it. doth not. lie. In which Caſe two points were reſolved : (1.) _ 
al: 
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that is Simony 3 Note,that in the Stat. of 31 Eliz. there is no word 
of Simony 3 for by that means then the Common Law would have 
been Judge, what ſhould have been Simony and what not. Secon- 
7, Alhough that the prochein Awveidance might be bought and fold 
fide, without Simony, yet it was fo granted to B. to 
the corrupt Contract, 2 Fac. was wouch'd, that if the Father 
purchas'd the prochein Avoidance, and Preſents his Son after the 
death of the Incumbent, that is not Simony, and that it was ac» 
cordingly judged in 42 and 43 Eliz, It was Smith and Shelborns 
Caſe, But by Hubbard, that it in the grant of the prochein Avoid- 
ance \t appears that it was to the intent to Preſent his Son or his 
Kinſman, and it was done accordingly, that is Simony: In the 7b 
Fac. In the Exchequer Calvert againſt Parkinſon. The Couſin of 
C. being Clerk comes to the Grantee of the prochein Avoidance, 
and promiſes him Twenty pounds, and T wenty pounds per an. if 
he will preſent C. to the Church quando, &c. C. not knowing any 
thing of the Contract, is Preſented accordingly. This is Simony, 
@ Fortiori in this Caſe where $. himſelf who was to be Preſented, 
was party to the. firſt motion of the Contract for. Preſentation. 
(2.) It was Reſolved, That the death of the Simeniacal Incumbent 
doth not hinder but that the King may well preſent, for the Church 
was never full as to the King, and that Turn is preſerved to the 
King by force of the Statute, yet it ſeems the Church is fo- full 
that a Stranger may not Preſent for uſurpation 3 for it is not like 
7 Rep. 23, where the King is: to Preſent by Lapſe. And there are 
many Caſes wherein the Church may be full or void in effect, when 
there is a Simoniacal Incumbent. Hubbard laid, That if A. be obli- 
ged to Preſent B. &c. and he Preſents by Simony, yet the Obliga- 
tion is forfeited, &c. The rightful Patron may have a Quare Impe- 
dit after the Six months againſt the —_ of an uſurper, that 
is in by Simony. And by the Court, to fay the Church was full 
for Six months, is no Plea, when he is in by Simony. Harburtors 
and Hutton cited Doctor Hutchinſons Caſe 10 Eliz. A Parſon pre- 
fers his Bill for Tithes, the Pariſhioner pleads that he was Pre- 
ſented by corruption, &c. and by Simony, and a Prohibition was 
granted, notwithſtanding, that the Parſon pleaded Pardon of the 
Simony by the King, and it ſeem'd that it was now triable by the 
Common Law. Note 7 H.7.37. and Micb..40 & 41 Eliz, Gre- 
gory againſt Ou/dbam. In debt upon an Obligation to perform cer- 
tain Covenants, which in truth were Simoniacal Contrads,and the 


Plaintiffs recovered, for it was faid that that Obligation is collateral, (# 
and the Law does not at all look upon or take notice of the Simony, F 


) wWinchcombe 
aloft Pall- 


eo nomine, for it is not once named in the Statute, but only corrupt y,y's Rep.vid, 


grving, Kc. (p ), 
; - Mmm um 2 (20,) In 


dice. Calc. 
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(b) Gregory 
ver(. Olden. 
Noys Rep. 


Maſters of 


Chanctry, why 


ſo called. 


(i) Lutey verl, 
Holland. Noy*. 


Rep- 


þ) Parſon 


Latters Cafe 
apainft Suſſex, 


Noy's REP. 


(1) Co. Lit. 
I 20s 


(m) winch- 
combs Caſe. 


(20,) In debt upon an Obligation, it was faid that it was made 
upon a Simoniacat Contraft for Preſentation to the Church, with the 
euxe of Souls 3 and ſo it was for Simony. All that was averr'd the 
Court held to be matter Jehors, and not appear'd within the Deed; 
and for that the Phintiff had Judgment. For no ſuch averrment is 
given by the'Statute-Cþ). Note, the Statute doth nat make the 
Bond, Promiſe, or Covenant veid;, but the Preſentation. And fo ad- 
padged, Paſch. 40 Fliz. Rot. 1745. C. B. Caſe of Gregory againſt 
Oldbury. Co. Inſt: par. 3. cap. 71. 

(2 1.) If an innocent Incumbent be in by a Simoniacal Contract, 
to which he was no way privy, he is not Simoniacus though Sim» 
mace promotus and as he-is not Simmmniacus, lo neither Perjurus for 
Simony ſeldom goes without ſore Kind of Perjury. An, Action.was 
brought upon 5 Eliz. for Perſury before-one Fee Maſters of Chan- 

who had'power to-take-an Oath. Adjudged quod nibil cap. per 
breve.. And the reaſon-was;becauſe he does not ſhew what the Oath 
was in Court. By Hhitlock they were called Maſters of Chancery, 
becauſe they: were Prieſts and'Clergy-mer in ancient time: and that 
was thereaſon thatthe Lord Chancellor had. the diſpoſal of the petty 
Offices. of! the King, for-the Preferment of theſe Clerks: that was 
alſo:the-reaſon that they could not Marry until they were enabled by 
the Scat. &c. (5), 

(22.): Parſian- L, was convented- before the High Commiſſioners, 
anil they would put him to his Oath touching Simony (kppoſing 
it to: be committed by him.) And a Prohibition was + that 
none-thallbe compelled to accuſt himſelf upon his Oath 3, where he 
is. to: incur a temporal puniſhment at- the Common Law, os a tam- 
poral los, as in-that Caſe of his Church ; So for Uſ4yry. Notey Dyer. 
175. in the Margin. ' And Cook Chief Juſtice, wouch'd 10 Elim, 
Imith; Cale, an-Attorney of- that Court. The High Commiſhon- 
es, would put him-to his Oath, for hearing Maſs. And a Prohibiti- 
on. was granted, for by that he is to loſe One hundred pounds 
- the Statute, and a- Prohibition was now granted by the Court 
(&). | 

(23.) If a Stranger, having no Title, preſent per tort, to a 
Church (being; void) Simniacally, and Six months paſs, yet the 
tre Patron. may- after Preſent; for the Statute hath made ſuch Pre» 
ſentatian, Inſtitution, and Induction void, and fo he is no Incumbent, 
nor 1s, the Church fall (1). Likewife, if a Man be Preſented, In- 
ftituted, and Inducted by Simony to a Church , although it be 
void. as to the King; and as to the Pariſhioners, yet it is not: void 
as\to-an-uſurper, for he-that hath no right ſhall not Preſent there» 


Hab. Rep.227. P0t0'(n ), 


£ (24.) To 


b. 1 


Of Simony. 


(2 4.) To avoid the deteſtable Sis of -Simony, becauſe buying and 
ſelling of Benefices is execrable before God'3 it is therefore ordained 
by the InjunGtions of King Ed. 6. Am1547. That all fuch perſons 
as buy any Benehces or come to them by fraud or deceit, ſhall be 
deprived of fuch Benefices, and be made unable atany time after to 
reegive any other Spiritual Promotion. And ſuch as do fell then, or 
by any colour do beftow therry for their own gain or profit, ſhall 
loſe the right and title of Patronage, and Prefentment for that time, 
and the gift thereof for that vacation ſhall appertain to the Kings 
Majeſty (=). 

(25.) The Oath of Simony is as followeth, viz. I A. B. do ſwear 
that I have made no Simoniacal Paymem, Comrath, or Promiſe, di 
ret or indireftHly by my ſelf, or by any other 10 my knowledge, or 
with my conſent, to any perſon or perſons whatſoever for or concern» 
img the procuring or obtaining of the Refory or Vicarage of A. in the 
Droceſs of London. Nor wilt at any time hereafter _ 
any ſuch kind of Payment, Contrat, or Promiſe made by any ot 
without my knowledge or conſent. So help me God, &c. 

+ (26,) p, Parſon of R. in the Connty of #. {ued for Tichesin the 
Eccleliaſtical Court before the Ordinary; and the Defendant here 


(a) Vid.Biſho 
Sparrow's Col 
leMon of Are 
ric. &c. The 

Oath of Simo« 


DY. 


pleads that the fame Parſon was — 2 Simoriacet Con- pou oe 


track, and for that his Preſeritation,, 


and Inftitution'was zrowni. Regs 


void, by the Star, of 31 Plz. the Simony was 'for that'it was par. 2. 


agreed | betweett the ſaid Parſon and another that was Brother to the 
Biſhop of L. and C. who was Patron of the fame Church; that” if 
he ſhould procure three ſeveral Grants of three ſeverat next Avoid- 
ances, to' them «{tverally granted, to furrender their faid' ſeverat 
Grants, and procure the faid Biſhop to Preſent him when the* Church 
became void (it being then full of an old Parfon being mortally fick) 
= he would make to him _ of parcel of the Tithes _— 
efory: and the Brother of the Bifbop procured 

Grantees to ſurrender their ſeveral Grants accordingly (the'Church 
being then full.) And alſo after when the Church became void; he 
- procured the ſaid Biſhop to Preſent hitn' according to the firft Con- 

trac,and then the faid P.made a Leafe tohim of the Tenths,and after 
fed others of his Neighbours in the Eccleftafticat Court for Tithes, 
who pleaded the faid Simoniacal Contraft ; and here Nichols Ser- 
jeant ſuggeſted; that the Judges Eccleſiaftical would not allow of this 
Plea there; but the Court would not give cretlit-co this faggeſtion 3 
bat ſaid; that if the Ecdefiaſtical Court make expoſition of the Scat. 
. of 31 H.8. againſt the intent of it, that then they would grant a 
Prohibition,or if they ſhould deny to allow of this Plea and for that 
adviſed him, that his Client might offer this Plea another time tg 
them, and if they denied'to grant that,they would grant aProhibirion.., 
(27+) 
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Jac. B. R. Sir 


will, Boyers 


Caſc Reſolved. 


p) Paſch. 17 
ac. B, R. Lap- 


thornes Caſe. 


Rath verl. 'Pot- 


ter Rol. Rep. 
pa. 2, 


(9) Hill.21 Jac. 
Ror. 1058.il- 
ſon 'ver[. Brad- 
ſhew Rol.Rep. 


'(r) Mich. 42 
'& 43 Eliz.B.R. 
Baber and Ro- 


.gers Caſe. 
Cro, par. 1. 


More Cafe 
1223, 


Mich. 13 Jac. 
B.R.Cro. pa.2, 


(27;) The Patron. of-a Benefice may -be {ued'in the Eccleliaftical 
Court for Preſenting his'Clerk-(who is allo inducted) by Simony, 
for the Statute of Simony-takes not off the Ecclelialtical Juriſdiction 
from puniſhing the party pro ſalute anime (0). And where the Par- 
ſon is party or privy to the, Simony,- he ſhall be perpetually diſabled, 
Alſo if mony or other/ xeward be given for the Preſentation, be it 
with or without the t or knowledge of. the Incumbent, 
yet it ſhall always difable him from -enjoying that Church ( p. In 
Wilſons Calc againſt Bradſhaw it was ſaid by Doderidge Jultice,that 
Simony is a Contra&t either with the Patron to Preſent, or with 
the Ordinary -to Inſiitate, and if it be not'one of theſe it is not 
Simony by the Common Law 3 Simoniaczs is he which makes ſuch 
a contract. or promile, and he is diſabled to take anyiother Beng- 
tice, and ſhall be deprived of the Church in. which he is : But Si 
moniace promatus, is he whole Friend (without his privity or know= 
ledge) gives mony to the Patron or Ordinary for his Preſentation or 
Iattitation, and he ſhall be deprived of the Benefice to which he is 
corruptly promoted, but not incapable of any other, nor of that, if 
he. (hall have it duly again; and every corrupt Contract for a right 
to. Preſent, is Simony (g) jag i 

(28.) In a Prohubition,the Caſe was, A. ſeiſed of the Advowlſon of 
the Church of - B. the Church being void : C. before the General 
Pardon 39 Eliz. contracted with him for the Avoidance, who for 
1001, granted it to him 3 and he by colour of this Grant Preſented , 
his. Brother to the Avoidance : This was held to, be Simony in the 
Grantee the Incumbent, athough he was not privy, to. the Simony 
at the. fixſt; and Simony was there defined to be Kgluntas five d:ſi- 
derium emendi vel vendendi (piritualia wel pritualibus adharentia 
vel annexa (x). Or thus, viz. The Church being void, B. contracted 
with the Patron for 180 }. to have the Preſentation, and thereupon 
Preſented Z/. his Brother,who knew nothing of the Simoniacal con- 
tract, till after his InduQtion, notwithſtanding he was deprived in 
the Eccleſiaſtical Court, becauſe he was Simoniace promotus and it 
was held in this Caſe, , that if an uſurper Preſent by Simony, the- 
Clerk is puniſhable in the Eccleſiaſtical Court for the Simony, al- 
though the Patron doth recover the Advowſon and the Preſcnta» 
tion. 

(29.), In the Caſe between: the King and the Biſhop of Nor- 
wich, and Sgker, and Cole, It was faid by Coke Chief Juſtice, that 
if a Church be void, and a (tranger without the privity of the Aﬀtere 
Incumbent, procures the Patron to Preſent him upon a Simoniacal 
Contra, although that the After-Incumbent be not privy to the 
Contract, yet. he -comes. in-by . Simony 3 and fo it is, where the 
Incumbent makes, a Simenjacal Contract with the Friend or Wite 
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of the Patron, and the Patron knows not thereof, and the Incum- 
bent be Preſented by the means of him with whom the Contract 
was made, it is Simony within- the Stat. of 31 Eliz. and the King 
fhall Preſent, | 
(3o.) A man who was Preſented by Simony, -Libelled- in-the 
Eccleſiaſtical Court for Tithes, The Queſtion was, ' whether- the 
Simony ſhould be tried in the Eccleſiaſtical Court, or by the Com- 
mon Law ; the Point was not reſolved. Note there Simony is de-  _ 
tined to be fudioſs voluntas emendi vel wendendi Spiritualia wel (7% Ole 
Spiritualibus annexa=——and it is cither Mental wel Conventaalis, *Þ 
ot both which the Ecclefiaftical Law may Judge, but the Temporal 
Court only of Conventual Simony. | 
(31.) In Sir William Boyers Caſe for a Prohibition to the High 
Commiſſion Court, for their examining there upon Oath in Caſe 
of Simony, it was ſaid: by Coke Chief Fuftice, that Simony is worle = 17 Jae. 
than Felony 3 it is an-enormous offence, if mony be paid, for to — pag 
Preſent one to a Benetice, although it be not paid to the Patron, nei- 
ther had he any knowledge of it, yet the Incumbency for this: ſhall 
be avoided; and the Patron alſo ſhall loſe his Preſentation pro bac 
vice, The Statute of 31 Eliz. cap. 6. is fo ſtrongly penn'd againſt 
the Incumbent, that if the Patron be-privy unto it, he ſhall alſo be 
puniſhed: an Action of Debt was brought in C. B. the Defendant 
m Barr pleaded,” that the fame was chtred for payment of mony for 
Simony 3 yet the Bond washeld: good. and we are not totake any 
notice-of-Simony, this being puniſhable in the: Ecclefaſtical Court, 
and if they there meddle only pro ſalute Anime, they are not then 
to be Prohibited 3 Otherwiſe it is, when they will:there examine the 
perſon upon an Article. tending ta the Title of the Patronage, there, 
in ſuch caſe a Prohibition Tes: cy 1d bo nx! 
(324) In Caſe of the King dgaing Zakzy and othersIt is ſaid that 
i one be Preſented by Simony, and the fame perſon afterwards ob- 
tain a Preſentation from the King, this is not good, for he is now a Paſch. 13 Jacz . 
difabled perſon to . take this Benetice, he hath a fie upon him Þ- 8 Bulſtr. 
by the Statute of 31 Eliz. cap.6; Like unto: that of Gebazs.. And P53 
Goke Chief Fuſtice there declared, that notwithſtanding the King 
faith, that the ſaid Incumbent ſhall. continue, yet the King ſhall have 
the next Preſentation. 
(33.) The Lord Windſor (eiſed ofran Advowſon;granted the next 
avoidance thereof to DoQor G. the Church void, R. F. the Father 
of H. F. dealt with Do@or G. to permit - the Lord Windſor Paſch-17 Jac.” 
to Preſent H. F.. who knew not of the Agreement, who was Pre- J—- 00 
ſented, Inſtituted, and Inducted accordingly. m——_—_ That this co, par. 1. 
was Simony, and that the King was to Preſent- by the Statute -of 
31-EJiz.. The King Preſented F, S. who was Inſtituted ye 
ucte 


————— 
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Risby and 

wentworth's 
Caſt, omnmm_ 
Cro. par. 1. 


Trin. 41 Eliz. 


B. R. Smith 


and Shilborne. 
Cro, pear. I. ; 


vid. More. 
Caſe 1229, 


Mich. x11 Car. 
B. R. Bryte and 


dudhed. 'R. F. the Father facd F. 8. before the High Commillioners 


for Mildemeanors, and procured him to be deprived, and Ten days 


aſter procurcd a Grant of the next avoidance to F. N, and after the 
deprivation within . Ten days procured the faid F. N. to Preſent the 


faid H. F. 8&6. Reſotwtd, thitthe'faid Preſentation of the faid E7. F, 


was mieerly void, and'that he was a Perſon diſabled by the expres 
words of the Statute to accept of that Benehce. 

(34.) For a Prohibition upon a Suit for Tithes, ſuppoſing the 
Parſon had cone in by Simony, and thereby the Church void, and 
the Tiches not belonging to him : It was Reſolved by the Court, a 
Prohibition could not lie, for that Sirhony might more aptly be tried 
in the Eccleſiaſtical Court, > 

(35-.) The Incumbent of a Church being fick, the Father Con- 
tracts with the Patron in the preſence of his Son, for the next avoid- 
ance- for the Son, and agreed to give him One hundred pounds. 
The Grant is made, the. Incumbent died 3 the Son is Preſented, In- 
ſtituted, and Inducted 3 being ſued for Simony in the Ecclelaftical 
Court, he prays a Prohibition, and alledges the Genetal Pardon 
39 Eliz. which is after the Inſtitution and Induftion, wherein Si- 
mony is not-excepted. In this Caſe it was Rejvlved: (1) That ak 
though the Pardon diſcharges the puniſhment 'of Simony, yet he 
may be examined of it by the Ordinary, and deprived for it : But 
it was: 2.) Reſolved in this Calc,  thexe was mo Sitnony,; for the 
Father-might buy the next avoidarice and Preſent his Son, and it is 


_ not Simony' in any to buy an Advowſon's therefore the Prohibition 


was granted, | 
(36.) In-Debtupon an Obligation to-perform Covenants, That 
T. B. Son of i: B. ſhould Marry . the Defendants Daughter-: In 


: Mannings Caſe, conſideration of which Marriage, the Defendant among other Co- 


: Cro. par. 3. 


vyenants, Covenanted;” that he. would procure the faid'7.' B, to: be 
Preſented; /Infiituted, and Indited mto-fuch a Benehce, upon the 
next avoidance of the Church, and the breach was afligned, for 
-nun performance of the faid Covenant, in procuring him to be Ad- 
mitted,.-Inftituted, and Induced : It was demurred to by the De» 
fendant,: becauſe: the Covenant is againifi Law, being a Simonidcal 
Agxeeinent, and a Bond for performance thereof is not good. Re- 
ſolved, if it had appeared to have been, that in conſideretion of the 
Marriage of - his Son, he 'wonkd procure him to! be Adrfiitted and 
Infticuted into ſuch a Benehice, that had been a S-momacal Contract; 
and had avoided .the Obligation 3 but here this Covenant is not in 


- conſideration of the former Covenant: nor depending thereon, but 


. . Kt & a' mecr:difiin&t Covenant of -it ſelf, and independent upon 


the formet 3: and without a'ſpecial averrnig'or (hewing that it was 
a S$;mmonincal' Contract, vit{hall not (be intended, but it bow be a 
ovenant 
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Covenant a good conlideration, And it was adjudged for 
the Plaintiff, 


(37.) In the forefaid Caſe of the King againſt Zokar alias Secker 
and others, it was {aid by Coke Chief Julice; that it is put fora Role 


in Green's Caſe, that if one preſents Simoniate to a Church of the gain, ubi upr. 


and the King afterwards preſents, jure Simoniace, this is a 
void Preſentment, becauſe he hath miſtaken his Title, but he ought 
to Preſent jure Patronatns, not ratione Simoniace praſentatus. And 
es tothe diibility of a Simoniacal dyartamery: Eliz. 
c.6, Four things are to be ob upoti this Statute. (x) The Pre- 
fentation tobe void. (2.) The King to have his Preſentmient, (3) A 
Fine to be a -r+y way of Forfeiture. (4.) The Party preſented 
to be utterly di . For where there is matter of Simony, if there 
be Fraud in the Incumbent, or if mony be given for the Preſentati- 
on, thongh it be unknown to the Incumbent, to this let the Patron 
look ; the Incumbent ſhall be 'removed, In this Caſe the whole 
Court clearly in this, that the Parſon party Preſented by Si- 
mony, the Preſentation is meerly void, and that the fo- Preſented is 
utterly diabled for ever by the Statute of 31-El;z. c.6, to take the 
ſame Benefice, to which he is Preſented by Simony, and that he is 
inc to have another Preſentation to the ſame Benefice, 

(38.3 The words [Preſent or CollateÞ-in the Stat. of 31- Pf.c.6. 
are not intended (fays the Lord Coke )- only where the perſon Pre- 
ſenting or collating, hath right to Preſent or-collate, but alſp where 


any perſon or Bodies Politick or Corporate, do- uſurp and Co. Inſt. pa. 
have no title to preſent or collate 3 and that ſoit was adjudged in caſe cap.81, _ 


where the uſurpation was to a Churdtt of the King. Sed quando Pre- 
ſentatio & Fus Patronatus ſunt Temporalia, Quarit ity quomeds 
Simonia per donum yecunize pro illis © Reſpendendum ift,Ouod *% 
Patronatus & Preſentatio dicuntirr 8 piritnaha,re/pettu rei,ad quam 
preſertatur,que Spiritualis eft. Vide Lindw.cep. de Turejurando fo. 
80. He ſays | 4 that there is a diverſity between a Preſentation 
or Collation made by a rightful Patron and an Ufurper. For in 'the 
Cafe of a rightful Patron, which doth corruptly Preſent or Colkte, 
by the expreſs Letter of the Statute the King ſhall Preſent : But where 
one doth uſurp, and corruptly Prefent or Collate,there the King ſhall 
not Preſent, but the rightful Patron :- For the Branch'that gives the 
King power to preſent, is only intended, where the rightfy]} Patron 
is in fault ; But where the rightful Patron is in no fault, the 
corrupt a& and wrong of the Uſurper maketh the Benetice, &c. void, 
but taketh not away | Lawful Title” to Preſent from the rightful 
Patron. And fo it was adjudged Mich. 13 Fac. n Quare Impedit, 
between the King and the Bi of Nexwich. Tho. Cole, and Rob. 
Sceker, for the Vicarage of Hawerel in Suffclk. 

Nnnn (39.) The 
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(39-) The Canon Law looks upon Simony as a kind of Hereſie, - 
imo Simoniacos wveluti primos & pracipurs Hereticos : Rebuff,de $i. 
amnin- Refign.' ns. Fa, and excommunicates all Simoniagks tochat 
degree a$.not to be abſolyed but by the Pope himlelf,nor by. him till 


. at the point, of death... — extre ibid. cum fit deteſhabile de Simc+ 


nia. And are ipſo jure deprived of that Benetice wherein the Simo- 
ny was committed; — extr.ibid. And this holds true as well where 
the. Simonyis only Conventional or by Gompadt, as where, it is real 
&- per peeunigm numerd on albeit there are ſome DD, who will 
not agree that a meer Cormventional Simony ſhould "incur a Depriya, 
tion, alchqugh, they conteli'it not as to the real Simony, viz, cu 
aliquid datur.' Caſſad. in Deciſ. 5+ de Conſt, But in the Council of 
Conſtance ( touching this matter ) there is nothing ſaid de datione a5 
to Deprivation, . but only to Excommunicatiou ; whether therefore 
it be a Conventional or a Real Simony, a Preſentation or. Collation 
in coaſcquence of either is ip/o jure,void and null, according, to that 
Law.! Rebuff. abi ſup. nw. 104 It is-worth an. Afterish to. oblerve, 
what at excellent expolition Rebufſas.the Canoniſt to this purpole 
makes on Math.21.12., ( poſſibly more.like a Lawyer than a. Di- 
vine). he ſays that by the ſellers of Doves, is there meant, ſuch as 
endeavour t9; make ſale, of ths, Saced Impoſition of hands;; And 
by-the Monyr Changers cart igtended, duch, as {ell Eccleliaftical- Bene- 
haces 5; Aud Heating hirpſel in this COnceit, breaks out intq a Piece 
of Eloquence, Viks Nuſquam reperitur, (quod [ciam ) Dominum 


 tanta ſeveritate, tam diftrita cenſurs Fuſtitie peccatores corri- 
. puiſſe, new ſolum eloquio  increpans, verum etiam fatto fagels 
thence 


de funiculis. wverberans. onnes ejiminauiz de Templo and thu 

molt infallibly, infexy ther Wk d.and.Saviour. Jeſus .Chrilt . the 
Redecgger of Mapking,:did Galt 'qut.ot the Temple all Simonia- 
cal.. pexlons, .and ſuch as {ell.and.make Merchandize of Ecclehiaſtical 
Benetices, ———— Rehuff. de Ele. derog. lit. d. in verb. None 


wull 2. h- 
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; and Gebazi Servant to. Elina, that health which he 
cauſe Simon {eerhed' obſtinately to' perfil? ivſuppoting this thi 
to be Lawful, and (o therein-he thence became a Heretick, 
as ſuch is generally condemned by the Fathers. The Detinicion 
which Panormitan makes of Simony ſeems defetive according to 
_ Eeffius and other Modern Authors 3 Pawormitan detines it (as atore- 

laid  to'be Htudioſans woluntatems emendi. vel vendendi aliquid Spi- 
ritwale, ws] Spiritual amnexum, opert ſubſecuto, But to-make the: 
definition adequate to the thing , there-ſbauld” be» added: to it 
( pretio temporal; ) for it is ſuppoſed, that if one Spiritual thing 
be given for another, in that Caſe it is not properly Simony, be- 
cauſe the Turpitude of this Evil confiſts in this, that Spiritual 
things, which in their own Nature are ineſtimable, are here eſti- 
mated at a Carnal, Humane, or Temporal price, which value 
or price the Law makes threefold, viz. Pretium muners, as Mo- 
ny, or ought elſe that may be ſold for Mony : Pretium Lin- 
gu2, as undue and undeſerved Praife, or immoderate Flattery ; 
Pretium Obſequij , as ſome ſervice done,” or to be done for the 
Patron in matters Temporal; or as when a Chaplain ſerves a 
Biſhop domeſtically without any pens or Sallary , or remits 
it on purpoſe that a Benetice may be beſtowed on him ; which - 
by the expreſs Letter of the Canon Law is no other than Si- 
mony. c. ſunt nonnulli. 1. q. 1. So likewiſe as tothe Pretium Lin- 
gue, that Law is expreſs againſt it, That Rogans pro indigno ut 
Beneficium obtineat, Simoniam committit > diff. c. ſunt nonnull;. 
O ce tuum, de tat. & qualit. As to that Mental Simony which 
Navarr.cap. 23+ 2u. 102, and Cajetan alſo, verb. Simonia, and 
others would have to be one Member of the DiſtinQion there- 
of, it ſeems to be wholly reſcinded by the two laſt words of 
the Definition, opere ſubſecuto. It is alſo the more received Opi- 
nion among the DD. that to reſign a Benefice into the hands 
of. the Ordinary in favour of a Third. Perſon, with- this- Clauſe 
(102 aliter nec alias ) is Simony 3 the Reaſon they give is, quia 
omnis pattio in ſpiritualibus Simoniam continet. cap. fin. de Pattis. 
& cap. ex parte. 1. de Offic. Deleg. To conclude, the Canon Law 
in this point of Simony is of a far wider extent than the practice 
with us is capable of comprehenſion 3 remembring - therefore 
we are in an Abridgment, we may abuſe the Reader in per- 
plexing him with Exotick Queſtions: in reference to this Sub- 
jet, As whether every Sale or Exchange of Spirituals for Tem- 
porals be Simony ? Whether an Exchange of Spirituals for Spi- 
rituals be* Simony? Whether there be any Simony Fure Hu- 
mano, and by what Contracts it may be diſcerned? Whether 
Nnnn 2 the 


obtained from w Divine Power for' Naaman the Syriav. (3-) Be- ? King, 25, 


Of Simony. 


CHAP. XL. 


Of Blaſ phemy and Hereſie. 


r. What Blaſpemy is, and whence [0 called. 

2.. The ſeveral puniſhments inflited on Blaſphemers, 

3. How many way: Blaſphety Say be. 

4. What Herelie is ; a Conjeltural derivation of that word Hereſie, 
it is Threefold. 

5. What ſhall be accounted Herehie what the Lollards of old were, 

6.5 ew the Feſ f a proper 

. In whom the Furiſdittion of | Hetrche. reſides. 

7. 4 Heretick conviited, and ſo perſiſting, wi _ according to 

Law combuſtible The reaſon. of that ſevere Law ; Hevebie # | 


Lepra anime. 

8. As Alphabetical black' Catalogue of Hereticks 3 their Errors, 
Hereſies and Blaſphemies; and the times wherein they pefter'd ' 
the World. 

9. A Catalogue of the Jewiſh Hereticks bat not in any Alphabetical 


manner as the former 


(1.) LASPHEMTA, Braognpie, mes 7 Gadx]er ms vi 
. ngued |edat faman f<oonuer is as it were © dafer 
Thy gon, to hurt anothers fame or reparation { Swid ar 
interpreteth #>alogmu© 3 #is Ocdr Reoverar, one who injureth God 
with contumetious words, which is when men detra@t from God 
the honour due unto him; or attribute any evil to tim, Bla/phema- 
re, eff racite wel expreſſe, wverbo wel ſcripto, comra Den akquid 
contumelioſum dicere. Navar-cap.12,nu.1's; Blaſphemia eff imurr- 
ola in Deum locutio, wel contumelia tn Deum werbo irrogata. Leſs. 
Lb.2.de Blaſp. This is cognizable in the Eccletialtical Juriſdiction, 
and by the 109 Canon of the Ecceſiaftical Confitations of the 
Church of England, is among other notorious Crimes to be cer- 
tified into Eccletiaſtical Courts by way of preſentment, in order 40 
paniſhment according to Law. 
(2.) This Crime of Rlaſphery was ſo odious to the 
Fuſtinian, that he ordained, that the Blaſphemer ſhould undergo 
ultimum ſupplicium, be puniſhed by the death,for he made it capital. 


Auth. ut now Luxyur. Coll. 7. By the Ecleſiaftical Laws of Keneth (4) L-LEcct. 


King of Scors. 4n.840 It is provided, that he that Blaſphemet 


{hall have his Tongne cut out (a). Blafphemy is ſpeaking _ 
agaunt 


h Kenetht. 1.7. 


£ 
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Of Blaſphemy and Hereſie. 
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'3 Cor. 5. 5. 
K Tim. 1, 2. 


againſt the Heavenly Majeſty, the belching out of execrable words 


againſt God, whereby the, Diety ,is reproached. Baldus lays that 


"Blaſphemy is a kind of Herefie, Bald.in L. Quy accuſationem C.Qui 


Accuſ.non poſſe.for which a Lay-man isAnathenuatized by theChurch 
of God, and a Clerk depoſed from all-Ecclefiaſtical Orders. Can. /i- 
quis per capillum. 22.4.1, The Canon Law ſees not ſevere enough 
in the puniſhing of- this Crime, probably for that they of the Roman 
Church do hold, that there is a Blaſphemy againſt Saints, ang 
Blaſphemia Dei wel ſanfforum hath but one and the ſame puniſh- 
ment with them, and that is a ſolemn- and publick penance it the 
Blaſphemy were publickly-committed. 'Extrs de Maledit.c. ftatui- 
mus, And that the World may know how they abominate this fin of 
Blaſphemy, they put the- Queſtion and Demand, whether any Pricft 
inferior to a Biſhop, can abſolve a man from.this fin? For anſwer 
they diſtinguiſh and fay,: that if the Blaſphemy be publick and no- 
torious, it cannot be abſolved but by a Biſhop: but if it were only 
private and occult (wor in-platea, nec ;n camera multis audientibns ) 
then every Prieſt may abſolve it. Ant.de-pe.& re. ſi Epiſcopms dib.6. 
Steph. de Gaeta Repet. in c. ad Liminia 30. 4. 1. nu. 139. Aquinas 
reckons it among the Morte! fins.” _ | 
(3.) Lindwood in his Provincials lays, that that is Blaſphemy 
gue GJicitar _— reprebenſio, detrattio, wel. wituperatio, but 
( ſays he ) to ſpeak properly and ſiritly, Blaſphemare, eſt Deo in- 
juriam irrogare, which may be done three ſeveral ways, (1.) Ali- 
quid attribuendo, quod Deo non convent.” (2.) Ab eo remwoendo 
.quod Deo comyenit. (3.) Creature attribuends illud quod eft pro- 
prium Deo. Lindw. de Offic: Archipr.c.1.verb. Blaſphemia. In the 
rimitive times this ſin was puniſhed by a delivering the Offender 
over unto Satan, which was an Ecclehiaſtical cenſure by the Greater 
Excommunication,whereby the Offender became unto others as an 
Heathen and: a Publican. Mat.r8.17.and whereby he is disfranchiſed 
of all the Priviledges of the Church, | 
(4.) Touching Herelie, there are various conceptions as to the 
derivation of that word 3 ſome are of opinion that the word comes 
from Error and re&us, anJ that from thence comes | Hereticas | 
that is Errans a Refto ſive Reftitudine Fidei Catholice. 1.2. in fin. 
C. de Heretic. Others will have the word Hereſis to be from [| be- 
riſcor | that is | divide, | and thence Herelie to be Diwviſio ab uni- 
tate Fidei. Az0.Sum:C.eod.tit Others will have it to be from [_ hzreo 
& Error, | thence Hereſis, quaſi adhel(io Errors, and Hereticas, 
quaſi adherens Errori, for Error of it ſelf doth not make an Here- 
tick, but adbering to an Error doth. Lindw.Heret.c.1. And others 
there are, who do-conceive that the word | Hareſis ] dicitur ab 


EleFione, becauſe an Heretick doth chuſe to himſelf that Opinion 


which 


eh. LIES CCEITTTY COETTS 4. - Wider 
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which he thinks is beſt for himſelf (5). And he that inclines to this 
Opinion ſeems to be lealt in Error, for Herefis is from the Greek 
«1peg1s Optio, wel eletlio, ſefta, ob 41g5uas Eligo, Hereſie x an Opi- 
10n —_ 10 the Orthodox Dottrine of - the Chriftian Faith, b- 
ſtare 

Chriſt. That Herelie which is commonly called Hereſis wniverſa,Here- 
ſie. in ſenſu largo is threefold,and doth conlift either in a mans heart, 
orin his 9th, or in his works. Under the firſt of theſe are compri- 
zed all ſuch as are Chriſtians only by Name, but not fo in truth and 
in deed : Under the ſecond are comprehended all vain Swearers, Co- 
venant-breakers, and indevout approachers to God in his Worſhip : 
Under the third are contained all Hypocrites, whoſe counterfeit De- 
votion without any {incerity in the heart, conhiſts only in the fimu- 
lation of an external work; all theſe are by Lindweod underſtood 
in a large ſenſe as Hereticksz Lindw.de Offic Archipr.c.1.gloſ.in wer. 
Hereſis. But theſe are not the Hereticks here meant or intended, nor 
indeed are they Hereticks in any proper ſenſe, whereby we common- 
ly underſtand ſuch as Hereticks, who maintain and perſiſt in any 
Opinion contrary to the True, Orthodox, Catholick Faith, or any 
of the Articles thereof grounded on the word of God. 

(5.) By.a Proviſo in the At of 1 Eliz. c. 1. no- matter- or cauſe 
ſhall be adjudged Herelie, but ſuch only as hath been ſo adjudged 
by the. Authority of the Canonical Scriptures, and by the firlt four 
General Councils, or by any other General Council, wherein the 
fame was declared Herelie by the expreſs and plain words of the Ca- 
nonical Scripture, or ſuch as ſhall hereafter be determined to be He- 
reſie by Parliament, with the aſſent of the Clergy in their Convoca- 
tion, as appears .by the (aid Statute 3 the occation of the making 
whereof was (as is ſuppoſed ) by reaſon of an Indiftment againſt 
certain perſons called Lollards, upon the Statute of 2 F.'4. c. 15. 
Whoſe Opinions were ( 1.) That it was not meritorious to go in 
Pilgrimage to. St. Thomas, nor to St. Mary of gy Nor 
(2) Toadore the Image of a Crucitix or of Saints. 
confe(s fins. to a Prielt, but to God: only, &c. 

(6.) Sir. Ed, Coke in the third. part of [his Inititutes cap. 5. doth 
aſſert, that both by the” Books at Common Law, and by Hiſtory it 
doth appear, that an Heretick may be convicted before the - Arch- 
biſhop and other Biſhops, and other the Clergy at a General Synod 
or Convocation. Brat. lib. 3. fo.123, 124+ in Concil. Oxon. New- 
burgh.l. 2,c.13. 6 H. 3. Stow. Hl. 203. 2 H. 4. Rot. Parl-nu. 29. 
Sautries Caſe F.N.B. 269.2, 1 El, c.1,, - And the Bilhop of every 
Dioceis may convict any for Herelie, . and ſo might have done before 
the Statute of 2:41.4.c. 15. (c). For the Niotelan hath Juriſdit on of 
Herelie, and & it was praiſed in all Queen Elizabetbs Reign: and 


accordingly 


y maintain'd nd pfln in by ſuch as profeſs the Name of 


( 0) TG. 
piſt.2 TI 
Rereſn 4 3 
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or (3 ) To Or Tares. 


(c) Co. P. 3 
laſt, Cc. 5. 
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accordingly it was reſolved by all the Juſtices in the Caſe of Le- 

+ (4) By Fleming ate the Hereeick (d); And that upon 2 conviction before the Or- 

Chicf Jovtce, inary of Herelic, the Writ de Hyeretics comburendo did lie(e), 

Tanfield Chief Without the aid of the A& of 2 H.4. c. 15. it ſeems the Diocelan 
Baron, 9:1! could iropriſon no perſon accuſed of Herelie, but was to 

Juſtices L-h againſt him by the cenſures of the'Church. And now (lays the 

ac. Lord Coke in the forecited place ) in as much as not only the faid 

- (e) Mart. Ham. Act of 2 H.4. but alſo that of the 25 H. 8. c.14. are repealed, the 

mond.21 EZ. Diocelan cannot impriſon any perſon. accuſed of Hereſie, but muſi 

Stow. 2/2: Proceed againſt him as he might have done before theſe Statutes, by 

«Co.ubi ſupra, the cenſures of the Church, as it appears by the ſaid AQ of 2 H. 4. 

& 15. according to Sir Ed. Coke in that place aforeſaid, where he 

alſo faith, that no perſon at this day can be indifted or impeached 

of Herelie before any Temporal Judge, or other that hath Tem- 

poral Juriſdiction, But every GP of this Realm may cite 

any perſon dwelling in any Biſhops Dioceſs within his Province for 

cauſes of Herelie, it the Biſhop or other immediate Ordinary there- 

(f) 23 H;8.9:8 unto conſent, or if that the. ſame Biſhop or other immediate Ordi- 

:Co. ubi ſupra, nary or Judge do not his duty in puniſhing the ſame (f'). 

(7.) Again, Sir Ed.Coke in the forementioned place affirms, that 
it = by Bratton, Britton, Fleta, Stamford and all the Books 
of the Common Law, that he who is duly convicted of Herefie,ſhall 
be burnt to death. Air. c.4. de Majeſt. Bratt. ubi ſupr. Britt. c. 9. 
Fleta I. 1. c. 35. Reg. F. N. B. 269. But the Eccletraſtical Judge 
cannot ( as he ſays) at this day cotnmit the perſon that is convict of 
'Herelie, to the Sheriff ( albeit he be preſent ) to be burnt 3 but muſt 
have the Kings Writ de Heretico comburendo according to the 
Common Law. F. N. B, 269. Rot. Par. 2 H. 4. nu. 29, Sautries 
Caſe, Bre.de heret.Combur. per Reg. & Concil.in Parlim. The rea- 
{on Sir Ed.Coke gives, wheretore Hereſic is ſo extreamly and fear- 
fully puniſh'd is, for that Grawins eſt aternam quam temporalem 

te) 2 Mar. tic, -<4ere Majeſtatem And Hereſis eſt lepre anime (g). The party 
"Kerefis, Br.q, duly convicted of Herefie, may recall and abjure his Opinion, and 
Co.ubi ſupr. thereby fave his life, but a relapſe is fatal. And if the Heretick will 
not'(fays he ) after conviction abjure, he may by force of the faid 

(b) Co. ubi Writ be burnt without abjuration (5). 2 'H.-4. Rot. Parl, N. 24- 
; x dr 2. Mar, A Writ was iſſued by the advice of the Lords Temporal in-Parlia- 
'Co, ubi ſupra» ment to the Sheriffs of London, and ſubſcribed per ipſum Regem &r 
concilium in Perliamento, by which the Sheriths were commanded 

to burn W:lliam Sautre, who had been before condemned for a re- 

lapfed Heretick by the Archbiſhop of Canterbury Apoſtolice ſedis 

Legatum, and other Suffragans, and all the Clergy of that Pro- 

vince, 47 Conſilio ſuo Provinciali Congregat. juris ordine. Note 

4 E/;jz. cap.1, Proviſe, that fuch as have Juxiſdictionby Letrers Pa- 
tents 


and Hereticks. 


tents, ſhall not have power to judge Here/ſe but in ſuch Caſes: as 
have been before adjudged, 8c. or ſuchas ſhall hereafter be ordered, 
judged, and determined to be Herefie by the High Court of Parlia- 
ment of this Realm,with the afſent of the Clergy in their Convoca- 
tion, as aforeſaid. Before a Man ſhall be adjudged an Heretick, 
he ought to be convicted by the Provincial: Synod 3 for the Come 
mon Law doth ngt take notice what is Hereffe. | If an Heretick con- 
vit ſhall after abjuration relapſe into the ſame or any other Hereſie, 
and thereof be conviet - again, the Writ De Hererico Comburendo 
may be directed to the Sheriff after the party is delivered by ' the 
Clergy unto the ſecular Power. And by the Statute of 2 H.4. c.15. 
Every Biſhop in his own Dioceſs might (as aforeſaid) convict a 
Man'of Herefie, and upon another conviQtion after abjuration. might 
by the Sheriff proceed unto comburation. But -that Statute js re- 
pealed by the Statute of 25 H. 8. c. 14. vid. Co. 1th, 12. ina Cat 
of Herefe. Note 2 Mat. tit, Herefie" Brook per omnes Fuſticiari 

&* Baker & Hare. The Archbiſhop in his Province, in the Convo- 
cation, may and doth uſe to convict Herefie, by the Common Law, 
and then to put them convicted into Lay-hands, and then by the 
Writ De Heretico Comburendo they were burnt 3 but becauſe it 


was troubleſome to call a Convocation, It was ordained by the Stat.” 


2 H. 4.cap. 15, That every Biſhop in his Dioceſs might convit 
Hereticks. And if the Sheriff was preſent, he might deliver fuch to 
be burnt without the Writ aforeſaid 3 But if the Sheriff were ab- 
ſent, or he were to be burnt in another County, then the ſaid Writ 
ought to be had, who are Hereticks, wid. 11 H.7. Book of Entries, 


fol.319. vid.Doftor and Stud. lib.2.cap.29.: Coſin. 48.21. & 2 Pr 


M. cap. 6. Allo pF.N.B. fol. 269. And the Writ in the Regiſter 
proves this direQly, 4 Bratton 1.3.cap. g-fol. 123,124. Andit is 
allo true, that every Ordinary may convent any Heretick or Schi/- 


F.N.B. 260. 


watick before him pro ſalute anime, and they degrade him, and en- , 


joyn him Penance according to Eccleſiaſtical Law;z- but upon ſuch 
conviction the party ſhall not be burnt. Note (lays: the Lord Coke 
in the ſame place) that the makers of the At of 1 Eliz. were in 
doubt what ſhould be deemed Hereſie or Schiſm, &c., and therefore 
the Statute of 19 Eliz. provides, that nothing (hall be deemed He- 
refie, but what had been fo determined by one-of the four General 
Councils, the word of God, or Parliament, vid. Fox in E4:6.' and 
Britton. 5 Ed. 1. lib. 1; cap. 17. and with this agrees the Statute, 
2 H. 5. cap. 7. 23 H. 7.9. 25 HS. c.14. The proceedings in the 
commencement aud end was altered by the Stat.'of 25 H.8. Then 
came the Statute 4 Ed. 6. cap.12. and that repealed 5 R.2, 2 H. 5: 
and 26 H.$, and the 2 H.4. and by general words all Statutes con- 
cerningamatter of Religion 3 then the E. & 2 P. & M. cap.6, Rev 
& 000 V 


Of | Hereſie 


Hill. 9. Jac, 
Co. lib. 12. 


An. 491. 


A.D. 2393s 


An. 174. 


ved the 2 H.q. by which the 15 #8. loſi:its force, the At 1 and 2 
P: and Af. cap.B.expicily repraled 21 H.8. 23 H.8:24 H.8:27 HB. 
but che 25 F{.8.'2ap. 14. was not repealed, being repealed betore by 
the x Ed. 6. yetin the end of that long Act there is a general Clauſe 
{ficient of it fbf to repeal the AR 25 H.8.cop.n 4. whi more. 
Then the 1 £1:z. cap. 1. repeals/ the 1 and 2 Po and AA1.! 

fome Branches; zind. in the ſame” At is that all other 
Statures-reptaled by the {aid Ad of Repeal xr and 2 P. and Af. 
and not in this Act ſpecially revived, thall remam repealed. But 
the25 H.B. I4. was not particularly revived, and therefore 
remains repaled: ' And after the faid Statute x Ez. repeals the 
Act1 and 2. P. and M. of reviving of three Acts for puniſhment-of 
blezehies'; fo that now at Common Law (according to the Load 
Coke) none tan be burnt for Herefie, but by Conmicton at a Con- 
vocation. Aﬀeer this, viz. Hill.6. Fat. the Atterny and Solicitor 
contulted with him whether at this day, upon Conviction of an 
Heretick before. the Ordinary, the Writ de Hcorecits Comburendo 
beth, and it ſermed to him to be clear that it did not.” for the 
Reafons and Authorities that he had reported Tris. 9. Fac. before. 
But after,/| they confalted alſo wich we Ore Jaſtice, Tourfeld 
Chief "Baron, and #5liemsand Crook Jultices: And they upon the 
report of Dr. Coſiuz, and ſome Prelidents in Queen El/zzabeths time, 


hbetih. 20. - : > ; 
_ of Herefe, ene che King ta drknirer (9): 


- (8.) Since the Devil in his Serpentine Policy fuſt negotiated the 
fall of Man, there have ever been fach as have gone forth, like the 
lying Spirit is Ababs fallt Prophets,whereby many.as he was, are de- 
ceived totheit Own ruine ; "theſe are the Devits Emiſſaries, Active in 
ſowing Tares among the Wheat,whomn we commonly call Hererscks, 
a black Catalapue whereof inataiphabeticat Method here follows. 

Axatiani and Semi- Arian, they held that the Son wasa Creature 
made by the Father, and that Chryf# was fike to the Father in Will 
but not in Subſtance. This Herefie bepan by Avarias (not the Ew- 
11xebsan) Bifhop, and Sueceſſot to Kuſebors in Citſaria > and was 
condemned in the Council of Seleucie. 

Azephali, fo called becauſe they had neither Biſhop nor Prieft for 
their and were Branches of the Ew1abian Herelie, They re- 
jocted rhe - Council of Chalvedor, and denied the two Natures of 
Chriſt. They defpiled all Congregations and the Sacraments. 

Allateiani ;'& called from their goingnaked in their Aﬀemblies 
(in imitation of Adam i his Innocency,) to which Eftate they (aid 
Chriſt had reſtored Mankind. They condernned Marriage and had 
Women in conamon, with whom they lay promiſcuoully after the 


| Light put'out. They-held'that we ought notto pray to (30d, -be- 


cauſe he 'knows our wants without Prayer : called their Af 
| ſcmblics 


and Horetiths. &&5 
es that Paradiſe which 'God had promiſed t6 the 'BlaRd, 


ſor to Arize, to whoſe Errors he added; and was degtaded 5 and *” 37" 


was unlike the Father in all things, and ſpake uncouth things-of the 
Frinity,and was juſtly called an Atheift,. He was conderaned in the S+- 
levcian Council m the year 359 and confuted by Epi _  - 
- Agnoet#, they tield that the Divine Nature of Chrift-was ighos , 
rant of ſore things, as of the day of Jadgment, and denied pers ; 
feion of pe to the Sono m his Divine Nature, ' 
Almaricani, from Almaricus of Carnotum in, Frence,who utter» , |. 
ed Blaſphemous opinions concerning God, that he-was the Eſſence [CSS 
of all Creatures, and the Soal of Heaven, and that alf Creature 
ſhould be converted into the Subſianee'of God again : Theſe" Heres 
gicks approved of all Uneletnne'nnder the Veil of Chaſtity. ' 
| Alogi, they rejeted the Goſpel,and the Revelation of St. Foy An. 198, 
faying that they were written by Cermthas, and denied Chri/# to 
the Word; 3s alſo his Divinity. | ITS 
Angelici, theſe Hereticks were Angel-Worſhippers 3 Epiphaniqs Av. 3t4. *\ 
who of them, better knew their Name than the Oripinsf of 
their Sect. | ['% DRY FIG 0 
i Amorren, a Branch of the Stock of the Arian 3 the princip: 
Authors were Acatins, Eunomins, and e/Etins, This was in 
fourth Century 3 Sozoms. /. 4. c. 22. | 
Anthropomorphite, theſe Hereticks were the Diſciples of the fude+ an. 932. 
anin A.370. and revived their Herefic, fo called of Audexs a Syrian, 
who lived in the end of Aur:#s his time. . They Blafphetmouſly Held 
that God had a Body like unto Man: That Darkneſs, Fire, an&Wiitr: 
were eternal 3 they refuſed the Congregation 'of the Orthodox Thinch , 
& admitted grievous Sinners to the Communion without Repentance, 
Antidicomarianite, theſe ſuppoſed that after the Nativity of our 
Lord, the Virgin Mary accompanied with her Husband Foſeph, 
and did bear Children to him. Auguſt. de hetef; of which opi- 
nion was Helvidins. It & faid, that the opmion of the Fathers - 
Oo00 2 the 


Of. Hereſie 


An. 1956, 


An. 383. '/ 


am 324: 


' the Chuch was, that 12s no!Mau lid lic -in. the Sepulcher wherein 


Chriff was busied, , befoxe him: So in the Womb wherein he was 
conceived, no Man was conceived after him 3 and+that the Fathers 
by the words in the Apoſtolick Symbyl underſtood, that he was Born 
of Mery/a perpetual Virgin 3: And that by the Bretbren of eur Lord 
ia-the HolyScxiptures, is mcanti(Cas is generally held.) the Kinſmen 


of the Lox according to the Fleſh, | 
Antitrinitarians were thoſe Hereticks who denied the Bleſſed 
Trinity. 


'ApSugredbxnre, theſe were a Branch from the Root of Euty- 
cbes ; T hey ſuppoſed that the Fleſh of Chri/# was void of all kind of 
Human Iafirmity. The Emperor Futinien was faid to be tain- 
ted with this Hereſie in his old' Age, by bearing ſo much with 
the Empreſs Theodora , to the. great Advance of Ewutyches his 
_ Apelles, a Diſcipleot Marion, yet could not agree with his Ma- | 
fter in all thingsz for he agreed that Chri/# had a true Body, but 
not made of the Subſtance of the 'Virgin Mary; but of the four 
Elements, . and that after i his. Reſurrection he diſſolved into the 
four Elements, and then return'd to Heaven from whence he came. 
Epiphan. | 

Apollinars, Bilhop of Laodicea in Syria, fo Ruffin. 1.2. c. 20. 

t it is faid of him, that miſſing of a Biſhoprick he fell into theſe 
nk viz. That Chriſt had noHumane Fleſh from the Virgin, 


but from, Heaven : That he had a Humane Body,but not a Soul,con» 


nei g-the Perſons in the Trinity 3 That Chriſf had no Humane 

V1ll : That Souls begat Souls: That after the ReſurreRtion, all the 
Ceremonies of the Law ſhould take place among the Godly. 

Apoſtolici, theſe Hereticks condemned Marriage, and held the 


me tobe all unmarried : They made all things to be common: 


uſed Apochryphal Books for Goſpel : They refuſed to receive 
thoſe into. the Church who had lapſed after Baptiſm : They would 
not have Poſſeifions, but- rejoyced. in voluntary Poverty : And gave 
Sentence againſt themſelves that they were unclean, becauſe they 
were procreated by Marriage. 
Aaqvariz, theſe were certain. Hereticks, who inſtead of Wine re- 
el Ware tha the Holy Sacrament, This was in the days of 
Cyprian... 
Arias, a Lybian, and a Prieſt or Presbyter of. Alexandria, he 
faid that Chriſt was neither God, nox Eternal, but an excellent 
Creature created before all Creatures : That he aſſumed only a 
Body, but not the Soul. of a Mau : That the Holy. Ghoſt was 
a Creature of a_ Creature, viz, Of the Son: He Rebaptized, 
and perverted the Order of Baptiſm : He uſed the Triſagion Nan 
Gloria. 


and Heretichs. 


Gloria Patri, per Filium, mm Spiritu Sanito : Hedenied the Son of 
God to be begotten of the Subſtance of the Father, but that he was 
a Creature, and made of things not exiſtent, and that there was a 
time wherein the Son was not: He was condemned in the Nicene 
Council, and baniſhed by the Emperor Conftantine. 


Armenii, {o called of the Province, where their Hereſies raged, an. 60s. 
that 


by the means of Exchaneus called Mantacunes : They denied 
Chriſt aſſumed his Humanity from the Virgin Mary : They cele- 
brated the Paſſover after the Cuſtom of the Fews : They. held a 
Quaternity, and that the Divinity ſuffered. 

Artemon, Biſhop of __ in Arabia, denied the Divinity of 
Chriſt, and affirmed that he was not exiſtent before. he took Fleſh 
from the Virgin. This was in the thixd Century. 


Artotyrite, they were of the Sect of the Pepuſians, and added An. 186. 


Cheeſe to the Bread in the Sacrament. 

Alſſite theſe were Hereticks who carried. about with them new. 
Veſlels,to repreſent that they were Veſſels, filled with the new Wine 
of the Goſpel. 

Badeſianiſte, theſe were but a Branch of the Hereſic of the Va- 
lentinians and Gnoſticks, who denied the Reſurrection; theſe He- 
reticks were in the third Century. . 


Baſilides, an Egyptian of Alexandria 3 he held fond Opinions Ao. 135. 


ing the Creation and number of Heavens : That not Chriſt 
but Simon of Cyrene was Crucified : That iewas lawful to deny 
Chriſt in tirae of Perſecution, and. to have Idols 3 Fhat no Sins but 
ſuch as. are unwittingly committed ſhould be pardoned : That 
Faith was natural : That Propheſies carnenot from God but Angels: 
And that there was no Relurection, 

Beryllus Biſhop of Boſtra, he was Orthodox at the firſt, but af-- 
terwards held that the Soul died with the Body, and both roſe a- 
gain together : That Chri#F was not before the Nativity. Origen 
reclaimed him. Theſe Herefies were. condemned in the Arabian 
Council, As..249. 


Caini, fo called of the ſpecial Worſhip they attributed to Cain: Ab. 159 


They reverenced Eſau, Core, the Sodomites, yea and Fudas himlelt, 
as Authors of Mans Salvation: They denied the Reſurrection of 
the Body, rejected the Law, and worſhipped evil Angels.. Ter- 
tullian and Epipbanixs ſay; That theſe Hereticks aroſe from the 
Nicholaitans, but Irenzaus ſays they ſprung out of the. Valentine» 


47s. 


Carpocrates of Alexandria in Egypt,he held that Chriſ# was meer An. 14t. 


Man, and Born of Foſeph and Mary : he held alſo the tran{migra- 
tion of Souls ; alſo that the Devil created the World, and denied 
the ReſurreRtion, Theſe damnable Hereſies did ſpread in Epypr, 
Aſia, 


of " Hereſi 3 


At. 25, 


An. 144. 


Aſia.and Rome ander the name of Guoffichs : he lived incontinent- 
ly with Mareeline, -one-of his own SeCt, his Son Epiphanes fuc- 
ceeded him in his diabolical Herehe, and (after him ) Prodicws the 
Author of the 4damites. The followers of Carpocrates had in'fe- 
cret places Images of Gold and Silver, which they called the Irma- 


-ges of Feſus, and therewitha} the Tmages of — Plato, 


and Ar5forle, all which they worſhipped. So that 
of Images, andthe adoratioivof the knage of Feſuy, ſeems to be 
42 Cuftom borrowed rather/from the old Hereticks, than from the 
ancient Fathers of the firſt three hundred years. Epiph. contre 
Feveſ. | 

Cathari, they profeſſed thernſelves -pmzer than others, and held 
Rebaptizing thoſe who ſinned after Baptiſm, condemned fecond 


_— and refuſed to receive thoſe who had lapſed in time 


of perlecution. The founder of theſe Cathari was Newatus or- 
CT of Rome by-Cornelins, upon his repulſe in a Biſhop- 
rick, 

Cerdon of Syria,from whence he went to Rome, andin the time 
of Higinus broached theſe blaſphemous Herefies, viz. That there 
were two Gods, _—— who was the Father of Chriſt, and 
another ſevere and bad, this created the World. iS Cer- 
don, as allo Marcion, were the Authors of the Opinion of two 
Gods, or two beginnings: he denied the Refurreftion of the Body, 
and invented a new Baptiſm after a Man hath been Baptized a fc- 


-cond and a third time : he held chat Chriff was neither Born of 


the Virgin , nor ſuffered really ; with many other Blaſphernies 
againſt him : he rejeGted the Law and often feigned to recant, but 
in the end was Excommunicated, having lived in Rome eight and 


'thirty years. 


Cerinthns,a cixcumciſed Jew, contemporary with Eb;on.he affirm- 
<&d that the World was not Created by God, but by an inferiour 
Power : That Chriſt was born after the manner of Men, of Fofeph 
and Mary, denying her Virginity 3 he divided Feſas from Chrif, 
laying that Chriſt deſcended upon Feſws at his Baptiſm in the form 

a Dove : That Feſus, not Chr:i/t, ſuffered and roſe again: That 
there was a neceſſity of Circumciſion, and that Life Eternal ſhould 
be at Hierw/alem, where all earthly Pleaſures ſhould endure one 
thouſand years. The report is, that St. Fohn finding him m T2 
Bath, departed thence ſaying, that it was a Miracle that the Bath 
fell not down while Cerinthas, was in it. This Hereſie began at An- 
rioch, and ſpread over Aſia and Syria 3 but this Name lafied not, 


:though Carpocras and Samoſatenus continued the Herefle. 


Chi- 


i 


———_— 


and Heretitks. 


Oo —_ 


EIT 


ze; whoſe Heretie was a Branch of that of Cerinthus, in that 
Chet woull raiſe the Godly firſt, and live a thouſand 
years with them on the Earth. This Herefie was afterwards main- 
tained by Nepos, an Egyptian Biſhop, two hundred thirty one years 


 afterChrifts 
Circamcelliones, They were the moſt te Branch of the 
Donatiſts : they would throw themſelves from high places, 


or caſt themſelves into fire and water, and counted it Martyrdom, 
Any. de Here. 

Colarbaſns he was Marcus the —_—_— fellow Diſciple; and held 
that Mens lives and actions were by ſeven Planets, and divided 
Feſns and Chriſt into two diftint perlons. 

Collyridiani, they offered Divine Honour to the Virgin and 

thced to her as to the Queen of Heaven; they her 
with Divine Adoration, and offered to her little Paſties baked. E- 


Coluthiani, they denicd that any evil, either offin or puniſhment 
was of God, 


ck he would have had, did diſcontentedly fall into theſe 
Herelies, viz. That the true Church was no where bat with him 
and his _ That obedience to Gods Precepts ought to be 
voluntary and not compulſive : That no Hereticks ought to be pu- 
niſhed by the Magi : he meaſured the effe&ts of the Sacra- 
ment by the Miniſter, not by the Author: He rebaptized, uſed In- 
cantations, and boaſted of Revekcions : He held che Son to be lefs 
than the Father, and the Holy Ghott leſs than the Son : His followers 
ſlew as many oppolites to their Set as they could : He was at laſt 
Biſhop of Numidia. 


An. 364- 


 Donatiſts, from Donatue a Prieſt of Carrhoye, who milling the an, 207, 


* Chiliaf e or Millenerii, their Author was Popiar Biſhop of Mie AB 116. = 


Eb;joni, from Ebion a Samaritan, their Founder, or from Ebjon An, $9." 


[ Hebraice] Poor, they having made thetnfelves fo by — 
thetr Goods in Alms. They denied the Divinity of Chri#f, re) 

St. Pawls Epiſtks and all the Goſpels, except St. Matthew 3 and 
held themſelves bound to obſerve the Law of Moſes as neceflary to 
Eternal Life. Euſeb. 


Eecleſasi, of Eccleſai their Founder,they were allo called Samyſts: an, 21, 


They oppoſed the Virginity of the Virgin Mary, and held that there 
were ens Clif; one infeciour Born of her the echer faperivns, ad 
that the Spirit was Siſter to Chrst : They adored Water as a God : 
Held it awful to become Apoſtates in time of Perſecution, and ap-- 
proved of one only apocryphal Book made by themielves They 
ſprang from Ebion the Heretick, 


En 


a” 


. ——_— 


Of Herefie 


An, 36 I; 


AD. 447- 


An. 792, 


An. 138. 


An. 161, 


L- An. 1295. , 


' . Enchratitee,{o-called becauſe they abſtained from Wine, eating 


of Fleſh, and living Creatures; they condemned Marriage, 
blaſphemed the-Epitiles of St. Pau! ; The Author of this Set was 
Tatyanns a Syrian. Euſeb. |, 4. c.28. 

Euchite, they held Baptiſm unprofitable. 

Eunomins, Biſhop of Syricum, an Arian, he added to the Here- 
fies of e/£etize,” that the Holy GhoFt was created by the Son 3 And 
that.Chriſt aſſumed only a Humane Body, and not a Soul, he was 
confuted by St. Baſil. 

Eutyches, Abbot of —_ confuting, Neſtorius, fell him- 
{elf into other errors, confounded the two Natures of Chri#F, 
making him (after his union) to have but the Divine Nature only, 
and held that he aſſumed nothing but Humane from the Divine : 
He affirmed alſo that the Divine Nature was paſſible,and that Chri/# 
was rather deified than God > He was condemned in the Council of 
Chalcedon. 

Felix Biſhop of Urgel on the Pyrenean Hills : He held that Chrif 
in his Humane Nature was the by San of God'z He was con- 
demned for Herelie at Rat&bon 3 hence came the Feliczans. 

Floriani from Florinus or | Florianus a Prieſt of Rome, he- held 
that God created all Creatures and things in an evil ſtate, and cele- 
brated the Paſſover after the manner of the Fews. 

Fratricell;,they were of Opinion;that a Man might in this World 
attain-to a ſtate of: ſuch perfetion, that he might be altogether with- 
out Sin,and that he who had attained thereto, was neither under ſub- 
jection to Civil nor Spiritual Governours, but was freed from all 
ſubje&tion to mortal Men, and that they had no need of Prayer nor 
Faſting, Theſe were in the thirteenth Century and now alſo in the 
{eventeenth Century are every where to be found among us, though 
under another appellation. 

Gazarent, called alſo' Patereni, and Gazari, theſe were certain 


_ Hereticks about Tholowſe in France in the thirteenth Century, who 


held that married Men were not in a State of Grace, and could 
not. be faved 3 ' This Opinion was condemned by the Council of 
Lateran. | | 

Gneſticks, they aſſumed that name from the knowledge and learn- 


. Ing which they proudly conceived they had above all others : They 


held (beſides thoſe Herelies of the Carpocratians) many other tond 
Opinions concerning the Creation by Angels and affirmed that e- 
vety faithful Man had two Souls 3 that there were two Gods, one 
good and the other bad; They diſtinguiſhed Feſus from Chriſt : 
And held chat Chriſt was eighteen;Months upon Earth after bis Re- 
AurreQion. There were divers ſorts of this Sect. 


Go- 


and Heretichs. 


—_— 


Godeſcalchus, © one of the Netherlands, about the year eight hid 
nine, pexaiciouſly held, that thoſe who were predeftinated 

unto life by a Decree of Gods Predeflination, were neceifitated to do 
well : and thoſe who were predeſtinated to condemnation, were 
neceſſitated by a Decree of God to do evil | 

Helſeſaite, the ſame with thoſe formerly called Elceſaitherwile 
called Sampſai 3 they mixed the Religion of the ews.Gemtiles, and 
Chriſtians ap they rejected the Writings ot the Apolile Paul : 
and affirmed that a man who denieth the Lord with his mouth in 
time of Perſecution, if {o be he adhered to the Faith mn his heart, 
he had committed no fin : they carried about with them a ſingular 
Book, which they (aid was ſent down from Heaven, and promiſed 
remiffion of fins to every man that would hearken to the words of 
that Book , theſe were of the third Century. Epipban. comtr. bref. 
2. & Comment. Func. in Chron, 


Ant. 349. 


Hermigni, they ſprung from Hermogenes an African, and held An. zor. 


that the Ma whereof the World was created, was coeternal with 

: That created mens'Soulz : That Chriſt aſcending left 
bs bane in 'the Son; They denied the Reſurrection, and 
received not Baptiſm by water. 


Hieracite, of oy rode. ian of Leomtogolis, he (ſpake of An. 261. 


the Father as of two in ſubſtance : damned Mar- 
_ abu ob wn. ru exchided Children from Heaven : 
held Ot es Melchiſedec was the Gb and that Paradiſe was 
no Earthly place. 


_ Jaokite of Jad a Syries, called Zawnalus, for his poverty : An, 507. 


hexefie of Extycher. 


received t | 
en a Roman, he held all ſins to be equals denied the An. 362. 


Vir of the Virgin Mary :\Conternned Faſting, ard" all Sþi- 
Ne Exe an) 1d that Men dl ox in ſer Bop 
thin 


Lacianiſte and Appelliani, ſo called from Lucienus and Apelier, 
Diſciples of Marcion. 


Lucifer Biſhop of Calaris iv Sardinia, he diabolically held, that An. 367: 


Mans Body was formed by the Devil:.'That 2 Chiiltian niight kil 
himfelf,to 5 quit of the burthen of the fiſh : and allowed Bur part 
of the Old Teltament, 

Lucifernians, it is ſuppoſed that theſe wete not rom the fortier) 
but from another Lucifer 5 for ſome ſay, that theſe were 'rather 
Schiſmaticks than Hexeticks,and only held,that Faith was a Weapon 
of Contentions, and not of Herehes. Theod. Compen. Hereſ. Soz.om. 
lib. 5. cap. 13s 

Lombardianians for want of another Name, for in the time of 
the Emperor Albert in Lombardy near to Nawarre,there were a Sect 


Pppp of 
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AD. 343+ 


An. 274+ 


; jecd the, Old Teſtament, and mangled the New : denied 5-3, 


&n. 341 


An. 166, 


of Hereticks, who under colour of Religion and Charity made all 


things common, and Women in like manner moved Men to camal 
conjunQion, alledging it to be a deed of Charity. This was in the 


 fqurteenth Century. Ip. Hiſt. pag. 522. 


Macedoniani, of Macedonius the Arian Bilhop of Conſtantinople, 
They were ſometimes Semi-Ariansat other times Arians,and ſome- 
times Orthodox, but never conſtant, They held that Chr: was not 
of the ſame Eſſence with the Father,but only like to him : And that 
the Holy Ghoſt was not God, but Gods Miniſter, and a. Creature 
not. e ternal, 

Manes, a Perffan,otherwiſe called Manicheus in Dioclefiay's time, 
Author of the Manichees; he was a deviliſh crack-brain-Fellow, and 
choſe to himſelf twelve Diſciples, and compoſed his Herefies out of 
divers others ; He blaſphemouſly affirm'd himſelf to be the Holy 
Ghoſt : he held two beginnings, the one good, the other evil: re- 


Divinity, and his-real Paſſion, and the ReſurreRion of the Body : 
Condemned Marriage, Alms, and Baptiſm : he moſt bhaſphemouſly 
faid that Chrift was the Serpent that deceived Eve : that Chriſt's 
Body was fixetl in the Stars : That he redeemed the Souls ; he forged 
many things about the Creation : he worſhipped the Sun and Moon 
as Gods : attributed two Souls to every Man : he - aſcribed fin not 
to the free will of Man, and his natural defeQion yoluntary, from 
the Eftate of the-tixfi Creation, but to neceſſity, becauſe Mans Body 
was made of the ſubſtance of the Prince of Darkneſs :- with other 
fond and blaſphemous Herefies. One Seythianus a Sarazen Mere 
chant infuſed theſe Hereſies into him. Warranes King, of Perſia 
hearivg of, his Fame; ſent for him to-cure his ſick Son, who died 
under highand 3: whereupon he: caſt him into Priſon, from wherice 
he made his eſcape-irito: Meſopotamia 3 but there the. faid King re- 
took him, flead him, filPd his Skin full of Chaff, and cayſed it to be 
{ct up before the Gates of the City in Meſopotamia. Enſeb. lib. 7, 
cap. 30. & Socrat. lib. 1. cap. 22. Ecel. Hiſt. 

Marcellus Biſhop of Ancyre, the Metropolis of Galatia, he held 
Denem—_ Opinions againſt the Trinity, and denied the Divinity 
of Chriſt: F | 

os the Diſciple of the Heretick Cerdoy + he held" (beſides 
Cerdons Herelies) that Chriff was not the Son of God : he held like- 
wiſe the tranſmigration of Souls: That War was not kwful though 
on juſt occaſion : he condemned Marriage : rejected the Old Teſta- 
ment : Forbad eating of Fleſh, and allowed of Rebaptizing (roties 
quoties) as oft as Men fell and repented. Polycarpus called this Mar- 
cion, Primogenit us diabolt. 


AMarcus 


and Heretichs. 


Marcus a Magician, of whom came the Marcite + he invented 
a new form of Baptiſm, viz, In the Name of the unknown Father 
of all things, and in the Name of the verity of the Mother of all 
things, and in the-Name of him who deſcended upon Feſus. He 
held that Chrif# ſuffered not, nor aſſumed a Body : he detiled the 
pros , _ rk wx Aa very filthy life : denied the 

elurreQion of the Body, and ſuppoſed that” Salvation belonged 
only-to the Soul; . 


Melchiſedechiani, the Author of theſe Hereticks was Theodatus Af 258. 
Diſciple to Theodatus the Currier : he held that Melchiſedec was 
made by God greater than Chri##z whoſe Divinity they alſo denied, 
aud magnihed Melchiſedec above Chriſt. . 


Menander , Diſciple and Contemporary with Simeon Magus, a AD 11: 
Samaritan and a Sorcerer, and Author of the Gnofticks 3 he'held 
with S502 about the Creation by Angels, and affirmed that he was 
ſent from Heaven to fave the World 3 and that by vertue of his Bap- 
tiſm Men ſhould not die nor old : but the ſucceſs not an- 
{ering his promiſe, his Hereſie fell of it ſelf. Epiph. Euſeb.Aug.& 
Theod. lib. 4. cap. 11. | 


. Meletiani from Meletius, a Biſhop of Thebaida, he was de- 
poſed for Sacrificing to Idols. This was in the fourth Cen- 
tury. 
Meſſaliani, They worſhipped God, but not in three Perſons, 40 374- 
and held that God might be ſeen with corporal Eyes; that the 
Devil ruled our ations. They attributed Salvation to Prayer total- 
ly : they contemned Chriſts Paſſion, and the Sacraments, Alms, 
and a laborious Life , and tolerated Perjury to promote Reli- 


An. 149. 


Metangiſmonite, They held that the Son was in the Father, as a An. 408. 
leſſer Veſſel comprehended in a greater : That God had Body, and 
in the Dive Eſſence was ſomething greater and ſomething leſſer, 
Aug. out of Philaſter. 
Monophyſite, whoſe Author was Dioſcorns Biſhop of Alexandria, An. 451- 
they were alſo called Theopaſchitze and Monetbelites,who denied not 
direftly the two Natures of Chriſt, but only affirmed that after the 
the Union of the Natures, there was only one Will and one Opera- 
tion in Chriſt ; they attributed the Divine Nature only to Chrif 3 
Theſe were a branch of the Ewtychian Hereticks. 


Montanus of Phrygia, Author of the CO” » he an, 179. 
affirmed himſelf to be the Holy Spirit, he called himſelt the 
Pppp 2 Holy 
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An. 64.7 


An, 4298. 


An. 81. 


Holy Spirit, whom Chri#. ſent to intraſt his Diſciples in all truth : 
He faid that: the Spirit fell -but little apon the Apoſtles, and fully 
upon himſelf : He inftitured Laws concerning Faftg, condemned 
fecond Marriage, allowed Inceſt, eonfonndet the Perſons in the 
Trinity, and baked Mans Blood with the Bread of the Excharif : 
He ſeduced two Women Priſcile and Maximilla to leave their Hul- 
hands and to be his Prophetelles,. | 

Nazareni, they Riyled themſelves fo, becauſe that before the Name 
of Chriſtians began, that Name was the moſt honourable among 
Chriſts Diſciples : They confeſſed Chriff,but withall held a neceſſity 
of ing the Law, and framed ſtrange things of Our: or Nauria 
( Noab's Wife, as they would have it) or Veſfs. They had many 
Goſpels ( as they called then) and much of Revekxtions 
and Vilions : They held that the Soul of a Man, of a Beaſt, of a 
Plant were all of one Subſtance. Theſe Hereticks continucd till 
alter the time of Epipheanminr, who reporteth that the Fews ſo hated 
them; that they: twice a day againft them. Epiph. Aug.Theodor. 


Nepet:iand, from Nepos, # Biſhop-in Feypr, about the year, 264. 
ame? jp one hh DeF-the Goaly ſhould riſc before the 
Wicked, and ſhould live with Chriſt a thouſand years m abumdance 
of - earthly 5 wenge: Euſeb. lib. 7. cap. 24. = 
eftorins, ob Conflantinople, he ſpake againſt the Perſonal 
Unian ob Clrif#*s Divine and Hamane Yoekara he held-that Chri/# 
had two ſeveral Perſons, but not two Wills : That the Son of God 
in Chriſt, was but an Aſſiſtant' to the Son of the Virgin Afary,whom 
he wonld not have to: be called the Mother of God. but only, the. 
Mother:of' Chriſt, Emap. l. 1. c. 7; He held that the Humanity in. 
hrs we made equal' with the Diety or Divine Nature. He was 
| inthe GeneraÞ Council of Epheſus, and died in Baniſh- 
ment,his Blaſphemous Tongue being firſt eaten with Worms,which 
retted'in his mouth. 


Nu holaite, from Nicholas a Deacon of Antioch, choſen by the 
Apoſtles to look to the Poor, who being, ſuſpedted to be jealous of 
his fair Wife; did (to clear himfelf) proffer her to any of the Bre- 
thren. that would Marry her; Whereupon they took occafion to live 
promiſcnonſly, making their Wives Common 3 and held that it. was 
lawtul'to-eat things offered toIdoks : That Darknefs and Light begat 
the. World; of which were born Angels and Devik,and of them Men. 
This Herelie continued not Jong, in this Name,but was publiſhed and 
revived by the Gnoſticks and Valentinians. .Com, Alex. & Strom-3s. 
A8. 6. & Eaſeh, 


Noetins, 
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Noetins, of Smyrna, Diſciple to Montanu, he called himſelf _ 
Moſerand held but one Perſon in the Trinity : He being converited, ** 179: 
abjur'd his Hereſie; but afterwards being ambitious of a Name, re- 
lapſed and diſperſed it, and when he died, was caft out unburied as 
not worthy thereof. 

Novatus, ordained a Prieſt of Rome by Cornelius, he was the An. 252. 
Founder of the foreſaid Hereticks the Cathari : He held chat fach as 
had fallen in time of Perſecution, were not to be reſtored to the Fel- 
lowſhip of the Church, albeit they repented thereof. 

Ophite, of "O71; a Serpent, whom they worſhipped, affirmin 
moſt blaſphemouſly thar Chriſt was the Serpent which deceived 
Eve : they denied Chriff*s Humanity, and the ReſurreQion : They 
held allo a Blaſpherous opinion concerning, the Sacrament : This 
Set was a Branch- of the Y alentinians, and continued till after the 
cime of Fuftinien the firſt, 
Origeniani and Turpes, of one Origen a Gnoſtick, who drew his 40- 15s. 
Herefic from Epiphanes Son to the Heretick C as : pro- 
hibired Marriage, but committed Fomication and all Filthineſfs, and 
rejected fone Books of the Old and New Teſtament, which made 
againſt them. Some fay they were foul and filthy Beaſts, not ab- 
hormring Whoredom but Procreation' of Children, to the end they 
might ſeem chalt, not unlike unto Onan whom the Lord flew. 
They were alſo called Origeniffa, becauſe they defended che Books 
of Origen, who were Theodorns Aſcidas Biſhop of Czſaria-Cappa- 
docia, and the Monks of Nowa Lanra. There were of theſe 
ticks alfd in the fixth Century. | 
Palmerius, the Chronologer, he was burnt for his Reretical Opi- an. 185. 
wroey Sw he wis St. Fobw's Dil 
ins Biſhop of Hierapoliss 3 he was St. Fobr's Diſciple, 
eteromdd became the md the Set of the Chiliaſts =4 Xa ſ—_ 
naries, whoſe Herelic was 2 Branch of that of Cerimthus, in thar 
Pomt, that Chriff ſhould raife the Godly tirft, and live a thoufand 
years with ther upon Earth. 
Pataloryzebit 2, a Fooliſh people, who counted it Relgion to ſtop Av. 116. 
their breath with their Fingers, and not to utter” any Intelligible” 


Patareni and Gatareni, theſe Hereticks did hold that wiatried An 129 
men coald not be faved. | 

Paterniani ot Patriciniani and Venaftianj, they were calted by 40: 42L 
the firſt Name, of Paternus their Founder, and by the Jaſt, of their 
hſcivious behaviour : They held that the lower parts of Man were 
not made by God, but by the Devil 3 others ſay that they affirmed 
ob the whole Body of Man was formed by the Devil, and not by 


Paulus 


— 
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An. 412» 


An. I F2, 


An, 346. 


He held that Chriſt's 
in the Council of Sardis. Socrat. Eccleſ. Hiſt. lib. 2. cap. 19. 


Paula; Samoſatenus, fo called of Samoſata the Metropolis of 
Comagena, where he was born: He-held that -the Word was not 
jn Chrif#, otherwiſe than in the Prophets : That \Chriſ# was not 
the Word, and denied his Divinity : He Baptized not in Chriſt's 
Name. 

Pelagirs Brito, whoſe Followers 'were Fulianus and Caleſting, 


In the days of Arcadius or Honorins : This Pelagius was a Roman 


Monk, born in Armorica or Little Britain, who with -his Diſciple 
Celeftius ſpread his Herefies over almoſt all Countrys, wiz. That 
Adam had-died though he had not finned 3 That his Sin did only 
hurt himſelf, and not others but in his Example: That Luſt and 
Concupiſence, which is naturally in us, is good, and nothing in it 
whereof we need-be aſhamed : That Infants neither have, nor draw 
Original Sin-from the Parent : That the Infants of the Faithful, 
thought not Baptized, fhall be ſaved, but ſhall remain without the 
Kingdom of God : That Men have free Will ſufficient to do Good, 
without the Grace of God : That Men by nature were able to fulfil 
the whole Law of God: Howbeit more eaſily and better if they 
were ſupported by the Grace of God. | They denied Original Sin, 
and faid that the Poſterity -of Adam were Sinners by imitation of 
Adam's Sin, but had-not received Sin by carnal Propagation : That 
Children had no necd to be baptized for Remiffion of Sins , 
and that the godly Fathers in Scripture, when they confeſſed their 
Sins, they did it rather for example of Humility, than for neceſſity, 
or guilt of Sin. Theſe Hereſies have in all Ages been confuted by 
many Learned and Eminent Divines, and were. condemned by many 
Councils, ſpecially in the Council of Carthage. 

Pepuſiant, they were of Pepuza, a Town of Phrygia, between 
Galatia and Cappadocia They held (beſide other Herefies of 2on- 
tanus) that Pepuza was the Heavenly Hieruſalem mentioned by 
St. Paul, Heb. 12. and in the Revelation c. 2.1. * 

Petrus Abelardus, aFrench man, he held vile things concerning 
the Bleſſed Trinity, that the Holy Spirit was the Soul of the World, 
and that he was-not of the Subſtance of the Father. This was in the 
twelſth Century. 

Photinus Biſhop of Syrmium in Ilyria, a Diſciple to Marcellus + 

" r—_ was not everlaſting, began at his 
Birth, and ſhould end at the day of Judgment. He was condemned 
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Praxeas, he was Author of the Monarchici and Patripaſſiani, he an, c,, 


held that God the Father only ſuffered. 


Priſcilianite, from Priſcilianus, a man of Noble birth in Sperm, An. 392, 
CON- 


he confounded the Perſons in the Trinity: Held fond Opi 
cerning the Creation : That Mans Soul was of the fame Efſencewith 
God : That Mans life was ruled by the Planets : that Perjury and 


Lying were lawful, to hide a Mans Religion: He forbad eating of 
Fleſh ; and condemned Marriage, but allowed Fornication, and-re- 


newed the Herelie of the Gnoſticks 3 this was in the days of the 
Emperor Gratianus and Valentinian ; he was executed at Travers 
as a Sorcerer, Hiſt, Magd. Cent. 4. c. 11. 


a 
Proclinianite, of one Proclus, who (beſides other Hereſies of the An. 281. 


Selewcian;) held that Chriſt was not come in the Fleſh. 


Quartodecimani, they held that Eaſter was to be obſerved on the An. 195. 


fourteenth Moon 3 and upon what day ſoever that Moon happened 
(though Sunday) they faſted : They refuſed to admit and receive 
thoſe who had lapſed after Baptiſm. 


Sabellius an African, he and his Followers confeſſed, that there - Av. 256. 


was but one God only, but they denied that there were three di- 
ſtin&t Perſons in that one Godhead : They not only confounded, but 
took away the-Perſons in the Trinity : He was the Founder of the 
Photinean's Herelie: They were called Patripaſſiani, becauſe -their 
Opinion imported that the Father ſuffered 3 this Sabellins was for 
his Herefie excommunicated. 


Samoſatenus, Biſhop of Antioch, he denied the Divinity of the 
Son of God, affirming that Chrif# obtained the Name of the Son 
of God throughhis virtuous Behaviour- and- patient Suffering, but 
that he was not naturally and truly the Son of God, begotten of 
the Subſtance of the Father : He ogy the Pſalms ſung in the 
Church, and hired Women-there to ting his own Praiſes : He was 
depoſed by .a Council at Antioch, and excommunicated by all the 
Chriſtian Churches in the World. This was (as ſome-afturm) not in 
the ſecond but thixd Century. 


Saturniani, from one Saturnine of 'Antioch, who with Bafili* An. 130, 


det the Fgyptian, ſhared the Herefie of Simon in two parts 3 this 
Saternine held that his Diſciples, though living diffolutely,might be 
faved by Faith in him : That the World and Men were Created by 


feven Angels preter voluwaremt Des : That Chrift's Body was = 


Of Hereſie 


An. 172, 


An. 41. 


An. 154+ 


taſtical: That there was -one God of the Fews, another of the 

Chriſtians : That at Beginning '# Good and a Bad man wee 

created, and that from the Good came good men, and from the 

Bad came evil men : That Marjiage was a Doctrine of Devils: That 

men mult abſtain from things that had life : That ſorne of the Old 

Hog = i — Rc 
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Seeundiani of Secundus, who was the Chick Diſciple of Valemti- 
#64 the Heretick ; and held all his Herelies, and allowed his Fol- 
lawess all tilthine6 of Life, 


Seleuciani or Hermiani from Seleucius and Hermias, they moſt 
abominably held, that the Maſs whereof God created the Elements 
was Coeternal with himſelf ; That the Angels, not God, created the 
Souls of Men. That Chr:/t in his Aſcenſion unclothed himſelf of 
the Fleſh of May, and left it in the Globe of the Sun : They re- 
ecived nat Baptiſm by Water : They denied the ReſurreQion of 
the Body, ſuppoling that by new Generations, one ſucceeding ano- - 
ther, that is performed which in Scripture is witten conceming the 
Reſurrection. 


Setbite, another Branch of Valentinian in Egypt : They held. 
that Angels begat men in the beginning : They attributed to Serb 
000% due to our Saviour, and denied the ReſurreQtion of the 

i - 


Severus, Succeſſor to Apelles in the School of Marcion, his Here- 
fies were wr in Eaſt / : They forbad the uſe of Wine : re- 
jected the Old Teſtament and the Prophets, uling Apocryphal Books 
of their own : Denied the RefurxeGion ; Aſcribed the Creation 


-to Angels 3 Deteſied Women as works of the Devil, and uſed 


Magick. 


Simon Mapre, faid to be the Father of Hereticks, he was a Ma- 
_ and an Hypocrite, though Baptized by Ph:/ip the Apolſile 2 
fpread his Herefies at Rome, where he grew {o that the 
people erected an Image to him with an Inſcription, Simons 
Deo Santto : he fagry « Fran athrmed himſelf to be true 
God: That the World was Created by Angels : he denied that 
Chriſt was cither come or ſuffered : he denied alfo the ReſarreQi» 
on of the Body : he brought in the promiſcuous uſe of Women, 
and uſed the company of Helena, whom he blaſphemouſly gave 
out to be the Holy Ghoſt, and that be begat Angels rk 
| ex 


and Hereticks. 


he taught. his Diſciples to Imajes; his own Image, and 
the Image of Helena, who tim from Afi to Rome : 
he [attempted to ſhew his power in fiyirig, and with a fall broke 
his Thigh, and died miſerably. —— Trer. þ 1. c. 30. Aug. Epiph. 


Swenkfuldins, born in Sileſia, he held that the outward Miniſtry 
of the Word and Sacraments was not neceſſary to eternal life, be- 
cauſe that by the illumination of Gods holy Spirit, without the Mini- 
tity of the Word, Men might be faved. 
Tatian, he held that Adam was damn'd, calied Marriage Fotni- aq, 5, 
cation, prohibiced cating of Fleſh and drinking of Wine 3 he held 
many Gods, denied Chriſt to be born of Devids Seed, and con- 
demned the Law of Moſes; He was Author 'of the © Exchy 
ttt. 
Throdatns, a Cataphrygian, 2 poor Currier of Conſtantinople,” he An. 194: 
keld chat Chriſt was but Man, and tten by Cre fry 
Blaſphemy he altered the Goſpel according to his own fancy. 
Theodatiani denied the Divinity of Chriſt, for when Theodatus 
having in time of Perſecution denied Jeſus Chriſt, was reproved 
fog the ſarne, he anſwered, That he denied not God, but Mar, 
lignifying thereby; that Chriſt was only Man, and not God mani- 
felted in our Nature. 
Thevpaſchit#, they held that the Divinity of Chriſt ſuffered, A%- 336+. 
This Herefie laſted long, and was maintained afterward by Exty- 
 ebes and Dioſcorns. 
Triformiani, they held the Divine Nature one -and the fame An. 407. 
I Perſons together, but imperfe&t in the feveral Pers 
Tritheite, they held that the Nature and Efſence of God was An. 606. 
threefold, and not one and the ſame. Fohannes Grammaticss (cal 
lep Philoponns ) was the Founder of this Hereſie. 
Valeminian, an Egyptian, he held plurality of Gods,' cf both A® 15 
_— 'a multitude of Heavens and ppg dog al 
nothing from the Virgin, but t Tas by a 
Pipe : That he faved me, That the World was made by 
Evil Angels : He denied the Refurretion : Deſpiſed good Works 
as unprofitable, and lived of things facrihiced to Idols. Agamit 
him Irena; wrote five Book. | | * | 
Valeſii, of one Valens an Arabian 3 They held that none could AU: 258 
be ſaved, but ſuch as made themſelves Eunuchs, detefted Marriage, 
but allowed all filthy Acts 3 yet Gelded themſelves. 


Qqqq VenufF;ani, 
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'  Venuſtsani, 1o, called of thrir laſcivious behaviour:z They were 
the fame, Kereticks 1that were called Paterniani from- Paternus 
x Founder, andheld. the ſame blaſphemous and damnable:He- 
FELIC, 1 | | 
An. 406. Vigilantius, an Apoſtate Monk, he declined Churches, and con- 
demned Virginity and Spiritual Exerciſes. St. Hierome wrote. a- 
_ (9.) All theſe-Hexeticks do commonly pas under the notion of 
Chriſtian Hereticks, whereas in truth' they may more propetly' be 
. termed -Antichriftianz yet they are ſtiled'Chriftian Hereticks in di- 
ſtin&tionto the Fewiſh Hereticks, of which fort were the Phariſees, 
the Sadducees;the Heſſees, the Galilzans, the Hemerobaptiſts, the 
Nazareans; the;Ofſens, the Sawpſeans, the Maſſslians, the Herc- 
P dians, the Genites, the Meriſſeans,the orange wp bee or Ser« 
\, pentines, the Cainnithe Sethiani, the Heliognoſts, the Frog-worſhi 
or the' Accaronites, the, Thamuzites, the Samaritans,” with Cris 
others, out of which, or ſome of them, came that curſed Brood of 
Hereticks which poyſoned a. great part of the World in the ſuc- 
ceeding Cenexatipns.+ rite iy Rot 
.. The Phariſees (from Phares, diviſion orſeparatian,) becauſe they 
(s) Epiphan. would” be acgqunted Seperatilts from all others (#);- attributed all 
<es_x, yoo things to Fate 3 they believed that God diſpoſed all things, bue 
broſ. Bs Luc, l. the Stars helped, yet.ſo as Free Will was left in' the hand of Man. 
3- Damaſc. de They held Trantmigration of. good Souls, or / going into other 
Hereſ. Suldat. godjes: They. conceived that he which kept moſt of the .Com- 
--., mandments, although he” tranſgreſs'd ju fome,, was juſt before 
God, with innumerable Phariſaical, . Proud and Hypocritical con- 
ceits, and aions.. 
" The Sadducees (either from Sedec, Juſtice, becauſe they were (e- 
(b) Epiph.hzr. vere and rigorous in Judgment (b)z or of one Sadach, the firſt 
14. Lyia if. Jnventer.of their Herelie (c) 3: or from both (4): ) Theſe Saddw 
0 Baa cees 'were called Minjam or Mines, that is, Hereticks, - They infer- 
Addit.1, in E- preted the Scriptures after their own ſenfe, and rejected Traditi- 
* | piſt. Jac.2-10. ons 3 they, denied a future, Reward, and. conſequently the- Reſur- 
(#) _—_— reion 3 They denied alſo the ſubſiſtence Spiritual 3 They c 
- p04 2 up God in Heaven, without all beholding of evil : They denied 
5 Spirit altogether 3 fox, they held God to be Corporeal (e) : The 
Soul to die with the Body 3 They denied Angels and Devils. They 
akribed,Good'and..evil to: Mans Free Will, | 
The Heſſzes, Eſſees or Eſſens, either from a-word which ſignift- 
O _ E- eth Reſt, or Qyietneſs. and Silence, (f), or Ei, quaſi. #010 
(#) Philo. Holy (g). "They are placed by Pliny on the Welt of the Dead 
(b) Plin, 1.5, Sea (b), a People ſolitary, without Women, without Mony, they 
ba 17, make, no Weapon of Wax, -nor meddle with Merchandize ; = 
& ve 


| and Hereticks. =_ r_ 
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have no Servants, but are all both free and mutually Servants to 
each gther 3 they live ts) thy Sea counting continence and 


contentment great Vertues 3 they Swear not at al, and have all 
things -common 3 they avoid Pleaſures and Riches as Sins ; they 
Marry.not, yet do not deny the lawfulneſs of Marriage, but the ho- 
neſty.of Women 3 they ſhun Oyl and Neatneſs, yet always wear a 
white.Garment 3 they neither Buy nor Sell, but mutually commu- 
nicate 3 they were worſhippers of the Sun, for before the Sun ri- 
ſeth they ſpeak of no worldly Matter, but celebrate certain Pray- 
ers,as praying him to riſe; they hate an Oath no leſs than Perjury 3 
they; keep-the Books of their own Opinions, and the Names of the 
" Angels; they give:no ſentence of :Judgment, being fewer than one (;) Joſeph de 
tundred; (4)-5 they will not ſo much as purge Nature on the Sab- Bell. Jud. 1. 2. 
bath, for fear of prophaning it thereby.(&). & 
The Galil cans, their Doctrine was, that only God was to be ac- () Scallger. 
counted their Lord and Prince, and would rather endure any the 
moſt exquiſite Tortures, than any Man their Lord 3 in other 
they.'agreed with the Phariſees (1). 
..'T he: Hemerobapriſts,fo called from their being baptized or waſh'd barn = _ 
every day at all times of the: year ,, they were in their Doctrine of qe Bell, Jud. 
ReſurreRtion; and in Infidelity like unto the Sadducees 3 in other 1.2-c.7. 
ings they differed not from the Scribes and Phariſees (m). {m) Epiph, 
by Nazar a6ns, they would :not cat any thing which had life, ber. 19. 
adhdd;it walawfil to cat: Fleſh; they. difallowed the: five Books 
of Moſes ; they placed all' righteouſne6 in -Camal Obſervations; 
and profeſſing to imitate Sampſon, they nouriſhed the Hair of their 
Head, placing all their Vertue therein (=). ( Philaſtrius 
+ The Offens were an Iſſue of the Ancient Eſſens, holding ſome de har. 
things:of. theirs; asconcerning the: worſhipping of Angels, and of 
the Sun, adding thexeto-other Heretzes of their own. (0, 4 (o)Epiph. her. 
The Sampſzans would not admit either the Apoliles or the Pre+. 19. 
5-5] they worſhipped Water, eſteemed it as a God, believing that 
life ty'from thence ('p). +» « 1 (py Epiph.her, 
.., The Maſſalians were a (lip of the Eſſees, but after by Marriage 53. - 
with ſome:;Pſendatbriftians,” of Fewiſh became Chriſtian Hereticks INN 
COMRENTIMITT FS - 21) , —_ ry: A » ClCs C, 
* he: Hemodians:thought [Herod ito be the Meſſiar, andentred{in-' **: 
ta-(griety fon-Colts:and Charges in common, to be beltowed on 
Sacrifices and; ether :Solemnities, wherewith they honoured + Herod 
alive and dead (7), | | (r) Scal, ad 
The Genites or Geniſts ſtood upon their Stock and Kindred, be- Euſeb. p.1 50. 
cauſe inthe Babyloniſh Captivity, of after, they married not lirange 
Wives, and therefore boalt themſelves of the purity of Abraham's | 
Seed (5).",' (s) Bridenb 
| | Qqqq 2 The 
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| The Meriſſeans or Merifts were (as the name imports) forinks 

lers. of Dn mn z theyfuade a diviton of the Scripeures, and 

- (t) Idem Brel- received only ſome-part thereof ( t ). 

den». The wry ar $rens an —_ of the ons from thoſe 

proceeded the 55 were |ews, they corruptly 

embraced Chriſtianity, and being baptized, revolted to their former- 

—_ and a the Rites of theſt Cezlicole or Heavenawor« 
ippers 3 they had their places of Prayer. abroad 'in = Air 


(#) Scal.Elenc, 2 P _ 
erib,Scrar.c.3t Thed) mes worhipped 4 2 Serpent, \tharhe 
Gp the alodgeed Good and Tall or God 


cavied him, and caft him frotn [the tixft » Heaveno mo; the {econd; 
| whence they expedt his coming fieeming him Ome.vertue df God, 
(») Philaſir. 1; and to be worſhipped (ww). 
de Here, The Caian;j, which commend Cain for Fratricide, fGaying, that 
. Cain was made of the powerot 'the Devil, Abe] ot anothiex power, 
(x) Philaſtr, but the-greateſt power was'in Cai todlay 4bel )(x ). - i; 
| The Sethiani were worſhippess.of Serb the'$on of Adam, com 
afflxmed, that two Men being created nn che 
Angels diſſenting, the Feminine 
with them they held, are Males 'Gods' 
, perceiving that, brought forth youre and placed — 


great. power, that the Adverſaries/ power 'raight de 
Of- Serb they hdd, that Chit ſhould tome of lus Stock ; yew Ch 
0) 1d, Philefir. ef them conceived him eo bethe very, Cltidt 16937 {211 615% Ip 
The Heliognoſti were ſuch as worſhipped: chy Sun,and held that the 
Sun knew all things of God, and yiededall neceſſaties $0 Men. ' 
The Frog-wor =_ wereſuch asheld, that worfhip was due to 
thaſe .croking thereby thinking to appeaſe. Divine 
wrath, which in Fbaraeh's time babies: Frogs apon the Land «f 


Accarouites. were fach as held; thit woeldp was v6 beoput- 
formed untoa Fly, and did worſhip it accotdidgly 3 probably for. 
the fame blind reaſon that others. of theny worftupped Frogs. 3 «yr 
Divine wrath was executed by the pne.as. well by the other. x 
G. .. Thammuzites, of Thamuz,, the Son bes wen King 3 tp 

thathis:lmage was to be worſhipped o ectordingly 
the Jewith Women that were bewitched with ahis Herefie) worthip-' 
ped this Image of Thamms, with Trarvand:contirual Sacrifices3 and 
held further, that Pharaoh which ruled in Egypt, kn Moſes's time, 
was of that name. 
The. Samaritans were thoſe Jewiſh Heveticks, who held -(eſpeci-/ 
ly the Cur herons arnong them) /an abſtinence from pollution by 
the Dead, or Bones,the Slain, and the Sepulchers; they held mw 


and Hereticks.. 


_— — — ———— = GC” 


hai Bodies and changing their Veſiments, when they enter into 
the Synagogue 3 they held ſuch Heretical Opinions, that the other 
Fews would have no dealings with them they held that only the 
hve Books of Aoſes were Canonical Scripture, the reſt they re- 
ceived not 3 they held; that neither the Trinity, nor the Reſur- 
rection was to be acknowledged 3” rhey —_— thernſelves with U- 
rine, when they came from any Stranger, being thereby (as they 
held') polluted ; they held themſelves prophan'd by the touch of 
one of another Faith ; and DTT of ano- 
ther Nation, they: div'd therg(elyes, Garments and all in Water 3 


they held a dead Corps in abomination preſently (z.). It, they met (+) Epiph. 
h 


Slam en Gin, they Gid- Touch we not (a). \ They call 


Men which belong to the Bleſſed Hol. Try abtuned from (2.6 (a) Dru de 


things that have Life, aud ſome of them from 
Doſicheus a Samaritan is luppoled to be the tit Founder of the 
Samaritan Hereſies, and the fixlk among them that rejeQed the 
Prophets, a nchaving pew by the Hy Glo. (+) There were 
four Secs of Samaritan Heretic iphanius, each of 
them holding their different Harte i0.ls: 5; and having 
ig other reſpects certain Hexetical Tenents common! to them all. 
By all which Premifles it is moſt evident,. that the Prince of Dark- 
wc and the Father of Lies, hach had in'all Ages, _— 
es, his Emiſſaries to infect them with Heretical gs 
mous Exrrars+ but the Gates. Par 6 om wi, to-this. day pever 
Guld, SIEen Be SENTINEL "Tanthe 


—_— 
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'CHAP. XIL 
Of. Councils, Synods, and Conyocations. 


4. The ſeveral kinds of Councils and Synods. 
2. What Canons in force in'the Realm of Primo Ed. 6. Alſo how 
- the Canons entituled Reformatio Legum Eccleliafticarum-became 

3. That patt off the'Canon Law, «-part of the 'Eaw of - England, 

4. od amt in England, what, how, and by what” Anthivity, 
and for what ends conven'd; alſo of what Members 'it dith 
conſiſt 5 with the Authority _ 

5. Convocations and Provincial Syneds of wery great _—_—_ in 
England 3 have been ever call'd by the Kings Writ 3 their Pri- 
wviledges. | £ 

6. The Canons and EccleſiaFftical Conſtitutions may not be repugnant 
either to the Kings Prerog ative, or to the Laws, Statues, or 
"Cuſtoms of this Realm, - - | 

7. Lindwood's Method of Prowincial-Synods in this Realm, and 

ap At ery 4 - . _>_ 

$. The four ſeveral kmds of Councils and Synods in general, 

9. A compendions — thereof, when and where bild, by and 
under whom conven d, with the principal matters therein treated 


and determined. 


cumenical , as being called out of divers Nations. 
2. National, as out of divers Provinces ; both theſe 
kinds of 'Councils or Synods were ever aſſembled by Imperial, Re- 
gal or Papal Authority, 3. Provincial, as out of divers Dioce- 

» conven'd by Metrepolitans or Patriarchs. 4 Dioceſan, as out 
of. one- Dioceſs only, aſſembled by the Biſhop thereof. The fre- 
-quent celebration of Synods the Council of Baſil calls pr acipuans 
egri Domini culiuram. Touching Synods wid. Duar.de ſacr. Eccl. 
miniſt. & benefic. 

(2.) In the Reign of King Her. 8. the Biſhops and Clergy in 
the Convocation Az. 1532 oblig'd themſelves neither to make 
nor execute any Canons or Conſtitutions Eccleſiaſtical, but as they 
were thereto enabled by the Kings Authority 3 it was by them de- 
ſized, by him affented unto, and contirm'd in Parliament, that all 


fuch Canons and Conſtitutions, Synodal and Provincial, wy 
ore 


'(1.) (0) F Councils or Synods there are four kinds, viz. 1. Oe- 


Wi. 1 


Of Councils, \'Synods, &C. 535 


before in-uſe.and; neither repugnant-to the Word of God,the Kings 
prerogative;Royal, or the known Laws of the Land, fhould remain 

in foxce until a Review thereof; were made by thirty Perſons of the 
Kings appointment 3 which Review not having been made from 
that time 0 the firſt. year of King Edward 6., All the ſaid old Ca- 
nons-and Conſtitutions (o reſtrained and qualified, did then Qill 
remain; in foxce;; as before [they were, For this conſult the ARt of 
Parliament of 25 H. $. c. 1. And in the third year of the faid King 
Edw:6, there paſſed an At in Parliament, For enabling the King to 
nominate eight Biſhops, and as many Temporal Lords, and ſixteen 
Members of the Lower Houſe of Parliament, for reviewing of ſuch 
Canons and Conftitutions, as remained in force by virtue of the Stat. 
made inthe 25th year of King H.8.and fitting them for the uſe of the 
Church in all times ſucceeding,” According to which Ad the King 
direQed a Commithon to Archbiſlop Cranmer,.and the-reſt of the 
Perſons, whom he thought fit to nominate to that employment 3 
and afterwards- appointed a Sub-Commitee of eight Perſons to 
Prepare the work and make it ready for the reſt, that it might be. 
diſpatch'd with the -more cxpedition.;. Which faid eight Perſons 
were . the Archbiſhop - of Canterbury, Nr. Goodrich Biſhop of- Ely, 
Dr. Cox the: Kings Almoner, Peter Martyr Dr. in Divinity, Wilam 
May & Rowland Taylor Doftors of Laws, Fabn Lucas & Richard 
Goodrich Eſquires 3 by whom the Work was undertaken and dige- 
gefted, faſhioned-according to the+ method of - the Roman Decre- 
tals, and called by the name of Reformatio Legum Eccleſiaſtiqarum, 
&'e- But not. being . Commiſlionated hereunto till the 11 of Ne- 
wember in the'year 1551 they cither wanted time to Communicate 

to. the chief Commithoners, by whom it was to be preſented tothe. 
King, or found the King, encumber'd with more weighty Afairs, 
than to attend the peruſal thereof. | And {o the King dying before. 5, 1,11. win. 
he had, given life unto it by his Royal afſent and w. 2977 1p deſign, Eccl.de Temp. 
miſcarried 3 and never ſince thought fit to be relumed in the fol- Ed. 6.p. 19.& 
lowing Times by any of thoſe. who had the Government of the $3: 
Church,or were concerned inthe honour and fafety thereof. 

(3+) It is aſſerted by good Authority, That if the Canon Law Caſe Edes verl. 
be made part of the Law of this Realm, then it is as much the the B.of 0xf.ia 
Law of the Land, and as well, and by the ſame Authority, as any m—_— _ 
other part of the Law of the Land, Likewiſe in the Caſe of Shute Arg, Pp: 
againlt Higden, touching Voidance of a former Benefice by being 
admitted and inſtituted. into a ſecond, and that by the Angene 
Canon Law received in this Kingdom. Th (fays the fame Au- * Lawful : 
thority) i the Law of the Kingdom in ſuch caſes. And in the Caſe 1 #4 8: fp- 
of Hill againſt Good the ſame Author doth further aſſert, That 4 * _—_ into uſe 
Lawfyl Cangn is the Law of the Kingdom, as well as RTE and pratlice. 
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{a Sir John 


Taughan's 


Rep. & Arg. 


(b) Co. Inſt. 


P-3 cap. 36. 


(c) F.N.B, 
-269. b. 
Co. Inſt. r, 
Sed. 133. 
21 H.8:1. 
32 H.8.23. 
-33 H.8.31. 


-Co.Inſt, py. 


"4 Ur Ware 


Parltbittbl* Abd whites rhe Lawdf he 
Hy ths Mt ray ing Hfe8 F7; for what is Law doth not ſafes 
mug mins (4). Which Prettiiſles, though they auy leery; / yer 


are not tficonſiſtent with whit Sir "Coke lays,” vis. That the 
Laws of Znp/and are not devived fron aty Fotein Law,” either Ca- 
non, Civil, or other, but a ſpecial Law approptiated to this King» 
dom (b): That it thay be faid of 'its Law as of ian fitaation; Rr 
penitigy tito diviſor Ore Britanhos. \ 25 10 'Arorgipiſes- 
(4.) Coroeation is the higheſt Eedeſiaftical Coint or Aſiriibly, 
Galted and" convened in titne of Partiament by the Kings: Writ, 
direed to the Archbiſhops, conſiſting of alt the Clergy of both 
Proyirices, either Perfonally or Reptefencatively preſent, in the 
Upper "Houſe of the Archbiſhops and Biſhops, ahd che Lower 
Houte of the other Clergy or their ProQtors, choſen and appointed 
to appear for Cathedral or other Collepiate Churches, and-for the 
Common Ctergy of every -Dioces, with a Prolocutor of each 
Houfe , and Preſident of the Convocation for the Province of 
Canterbury, to > go of bg — gs nts to 
freat, . 4 | t and con (as becation es) on certain 
Dons 21 Canons Eccleſizſtical, t& be ratified and confirmed 
by the Royal aſſent (ec). They were anciently alled Churebye- 
mote. Int, Lepes. H. 1. c. $. The Convocation is under the power 
and Authority of the King, 21 E4. 4. 45. #: Aſſembled only by the 
Kings Writ, 13 E4.3. Rot.Parl. M.1.wvid.Stat. 25 F.8.c.19. The 
King having dire&ed his Writ ( therein" affigning the time and 
;place ) to each of the Atchbiſhops to the effe&t -afotefaid, -the 
chb of Canterbury doth thereupon dire his Letters to 
the Biſhop of Loydon, as hisDean, Lindw. Provin. ſe#.1. de Penis 
ver. Tanhuatn in Gloſſ. Firſt citing hirriſelf peremptorily 3 then wik 
ling him to cite in like mannerall the Biſhops, Deans, Archdeacons, 


"Cathedral -and Collegiate Churches, and generally all the Cler 
-of his Province to the place at the day in the faid Writ jrefined; 


wirhal direing, that one Protot for every Cathedral or Colle- 


giate Church, and two for the other Clergy of each Diocels may 
ſuffice. Tn purſuance whereof the Biſhop of London direQts his Letters 


accordingly, willing them to certifie the Archbiſhop the Names of 
all fuch as ſhall be ſo moniſhed by them, in a Schedule annexed to 
their Letters Certificatory z whereupon the Cathedral and Colle- 


giate Churches, and the other Churches having ele&ed their Pro- 
Ctors, it is certified to the Biſhop, who makes d! . Returns thereof; 


which method is likewiſe obſerved in the ot] c Province of Terk. 


* Tt is faid, That theſe Proftors anciently had place and Vote in the 


Lower Houfe of Parliament (4) 3 a good expedient for the mainte- 
mance and Preſeryation of the Liberties of the Church. The Pro- 


locutor 


SS as a——— uw cc —_— 


and Conoocations. 


locutor of the Lower Houſe of Convocation, & immetiately at the 
fixſt Aſſembly by the motion of the Biſhops, choſen by thit Lower 
Houle 3 and prefented to the Biſhops as their Prolocucor, by whom 
they intended to deliver their xeſoktions to the Higher Houſe,and tb 
have their own Houle ſpecially ordered and governed : His Office & 
to cauſe the Clexk to call the Names of the Members of that Here 
oft as he ſhall ſee cauſe 3 likewile to ſee all thirigs propoumded ti be 
read by fin, to gather the Suffrages or Votes, and the like. 7744. 8 
oc. © was reſolved by the two chief Juſtices, and divers other Ju 
los at a Committee before the Lords of Parliament, conceriiryg 
the Authority of a Convocation, (1.) That a Convocation catitot 
Aſﬀemble without. the. Aſſent of the King, (2.) That after Git 
{ ing, they cannot confer to conſtitute any Canons withvut 
Licence del Roz. (3;.) When apon Conference they contlude ary 
Canons, yet they cannot execute any of them without the Roy 
Aﬀent, (4.) They cannot execute any after Royal Aﬀent, but with 
theſe Limitations, viz. (1.) That they be not againſt the Kings Pre- 
rogative ; (2) Nor againſt Statute Law : (3): ſt che Cont 
mon-Law:: (4) Nor againſt the Cuſtorns-of the Realms Al which 
appeats by 25. H.8.c.19. 19 E.3. Title Qaare now Adwmifie,7. 10 H. 
7.17.Aderton,cap.9. — By 2 H.6.13. a Convocation may rriake Cor- 
ſfitutions to bind the Spiritualty,becauſe they: all in perſon; or by re- 
preſentation are preſent, but-not the Temporaley..Q. And 2r EA 4 _ Q 
47. the Convocation is Spiritual, and (© are all/-their Conſtibitivns; Tf: 8 Jet. 
Vid. The Records in Twrri, v8 HS. $ Ed.1.25 Et. 1t Ed. 5. 15 cafe, 
Ed:2. Probibitio Regis ne Clerus in Compregtione ſus, Ot. attentet 
contra jas ſes Coronam, &c. By which it appears, that they can'do 
a _— the Law of the Land, or the Kin ive. 
(5.) word. | Convocation) and the word (Synod? are rather 
. of twa Langages than things.of two lignifieations; for 
alt they have different derivations, the: former from the Lav 
rine,, the other from the Greek, yet in:effect they both center iri the 
ſame thing. Convocation' s' Contocands, | becatſe they are called! 
together by the Kings Writ: It is of very great - Antiq | 
according to Sir Edward Coke, who! menticns out” of: Mr. Bedz Coke hb. 12. 
and other Authors and ancient Records, ſach- as were nigh a'©2: Toft. p.4. 
thouſand years ſince, and more exprefly of one* gre Synod held od) rSburgh 
by Auſtins Aﬀembling the Britaw Biſhops in Council, #4686. (4):1.:.c.13. Brat. 
And affirms, That the Clergy was never afſembled or called to- 1.3. f.123, 124- 
gether at'a Convocation, but by the Kings Writ (e). And in 5 H- 3 HB. 
the year 727. there was a Convocation of the Clergy called 18 £d.3 hgpy 


* & Ror. Par. 
2 H.4.nu.29, F.N.B. 269. 8 H.6.c.r. Co. Inft.pag.3.cap.74: (f) 18 Bdg mir. 13 Ed.3. Rot, 
Par.16. 24 Derſ;Clau. 18 Ed.z.nm-30.31. 25 H. 8-1. | 


Rrrer Magna 
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wr lagns' Servoruni De frequentia { f ). It was by the affiftaixe and 
( f. + mmm | ity > 8 17s —_ Chriſtian King of' Kexr, that Auſtin 
-727- called the aforeſaid Afſembly of the Britiſh Biſhops, and\ DoRors, 

Co. ubl ſupr. "at had retained the DoQrine of the Goſpel, to be- held: in the 
Borders of the Vi&ians and Weſt-Saxons about Southampton, as ſup- 


i 


poſed, 'to which reſorted ( as Mr. Bede ſays) Seven Biſhops, and 
many other Learned Divines 3- but this Synod or Convocation ſud- 
(e) Bede Hiſt. denly brake up without any thing done or reſolved (g). ' This Aſ- 
L 2. C. 2. ſembly was conven'd for determining the time for the Celebration 
Gulfia..8.©4+ of Eaſter ; touching which the Controverſie- continuing 110 lels 
than 90-years after, was at laſt conchaded at another Conyocation 
purpoſely called at F/hbitby by the Authority of Ofwy King of Nor- 
thumberland, and whereof the Reverend Cedda, newly conſecrated 
Biſhop, was Prolocutor, and King Oſwy himſelf preſent at the Af- 
(b) Bede Biſt, (embly (4). Likewiſe about the year 11/2. at Caſſils in Ireland a 
lib 3.cap.-25+ Convocation was held-by Authority of King H. 2. ſoon after he had 
- conquered that Ifland, which Convocation'was for the Reformation 
of the Triſh\Church,/ where amongſt many other Conſtitutions it 
was'Decreed, - That all the: Church: Lands, and all other Poſſeſſions, 
ſhould be altogether free om the Exattion of Serular men, and 
that from thenceforth all Divvins things ſhould be handled in every 
part. of Ireland in. ſuch fort, as the Church. of F.ngland bandlerh 
Bog them (;), - Likewiſe about the year 1275. at London a Synod or 
(7) Ginet Cole Convocation was held, -at which King, H. 2. was preſent, where 
16-31 among, other-Canons aud. Confticutions, jt was both-by Authority 
* of the King and Synod decreed, That 'every Patron-taking a" Re- 
ward for any Preſentation , ſhowld* for ever loſe the Patronage 
ved, in 7Þ274df (&)- Which: together. with other Canons then made for t 

2 ; 'o., better Government of the Church of Englaud, were publiſhed by 
(tl) Gervaſius Richard Archbilhop of: Canterbury, with the Kings 'Aﬀent (1), 
Rog. Hyved, Likewiſe a Provincial Synod was held at Oxford by Stephen Lang- 
tow Archbiſhop” of Canterbury under 'King H.' 3. about the year 
(m) walſingh, 222+ for Reformation of the Clergy (1), - with many others, 
in Y pod. in ſubordination to the Laws of rhe Land. One fpecial Priviledge 
ny of the Convocation. appears by 8 H. 6: cap. 1. All the Clergy 
T3 1 om benceforth to bt called to the. Convocation by the Kings Writ, 
| * 1 "and their Servants and Familiars: ſhall for ever hereafter fully uſe 
and enjoy ſuch Liberty and Immunity in coming, tarrying, ond 
Flere, as the Great men and Commonalty of the Realm of 
England, calledor to be called to the Kings Parliament, have uſed 
on ought to have or enjoy. 8. H.6. In Parliamento Statutum eſt, ut 
1 _ Pretati atque Clerici, eorumque Famulatus cum ad Synodos acceſ- 
; -  ſexipt,' riſaem Privilegias ac Immimitatibus gaudeavt, quibys\ Mi* 

lites & Burgenſes Parliamenti, Ant;Brit.fo. 284.nu.30. | 
| | | (6.) The 


of them ever entrenched on the Prerogative of the Crown, or on 
the Laws, or Cuſtoms of the Realm 3 nor were"any of thoſe.ancient 
Chird\Yajvs ever made without the ſupream Authority to -ratifie 
and confirm the ſame. V7 ; 
eo 7.),.hs LET LO a Wa, þ Way :the _ 
zovernment. is ſupported, and the Church of England governed, 
xre'thEGeneral Thou made by General Councita allo-the Arbi- 
tris Sanforum. Patrum; the Decrees of ſeveral Archbiſhops. and 

iſhops, the ancient Conſtitutions made in- our feveral 'Provingial 
Synods, either by the Legates Orho and Orhoben, or by feveral 
Archbiſhops of Canterbury. All which by the 25. H. 8.-are in 
force in England, fo far as they are not repugnant to the: Kings 
Prerogative, the Laws and Cuftoms of England. 'Allo the Ca- 
nons made in Convocations of Later times, as Primo Facob: x 
and confirmed by his Regal Authority : Alſo in ſome Statutes Ena- 
Ated *by Parliament touching Ecclefiaſtical Afﬀairs, together with 
divers Cuſtoms not written, but in - uſe beyond the memory. of 
Man; and where thele fail, the Civil Law takes place. Among 
the Britain Councils ( according to Biſhop Prideaux his Synopſis of 


Rrrr 2 Councils, 


20 H.6.13. 


Newton. 


(®) Bird verſ. 
Smith. 
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' 28%) | The Ancient Canons 


Comncils, Edir. 5.) theſe among the teſt are of moſt remark, 
io —— ars om under Danſf anc : by Ox- 
-ford by Stephen Langton of” Canterbury 3 at Clari 
Pier Fig Hens the Second. The Com! Goter King BY 
werd the Sixth, in which the nine and thirty Articles of ' the En- 
Sk Conſeilion were-concluded and: confirmed. The Synod under 
ſhe ſame King, from which neem We Liturgy which 
wow we have, compoſed by Seven Biſhops our Doctors, an 
confirmed by. the pablick confent of the Church, which ( as allo 
the faid nine and thirty Articles) the fucceeding Princes, Queen 
Elizabeth, King Famer, and King Charles,” ratified and. cor; 
————— At —___ 9d, fn Kt -S nac 
of Conſtitutions, relating to the pions and peaceable, Government 
of the Charch, © King Fames by the Synod, and ; cony 
tirmed by his Regal Authority; and at Perch in Scot{and; where 
were Articles concerning Adeniniſtring the Sacrament tg the Sick, 
and an allow: 


. Feſtive acthe Receiving ' the Sacrarhent, 


ance of Venerable Caflorns.” 'But* dr Eqrcil.. Britari. vid: D. Spel- 


ons of Ag and Provincial Conſti- 
wtionsiof this /Realn protein yere according to Linwood 


or method, and under theſe Azchbiſhops of Canterbury, viz. The 
Canons or Conflicutions,') oo bor 01981019 39402 0970 * 
2.. Of. Stepbew Lawgt on, Cardinal,  Archbitho of 'Captts 
m the ron ry Ovford, in the year of our Lord _ Serine 
diltinguſh'd the Bible into Chapters, Oe 
' ©. Of Orbs, Cardinal; the Legate m n. 1236, on whoſe 
Cenfitugons de Athon, Dr. of Lyws, and one the Gapans 
of Lincoln, ded comment or go. — 
3- Qt Boniface Archbiſhop of Canterbury, 1260,  _ - 
4+ OF Qthobon, Cardinat of Saint 4dtian, and Legate of the 
&Apofiolical Chair ; On whoſe Conſtitutions the ſaid Fohy di, Aihow 
Gd likewiſe Gioſſematize. His Canons were made at Londen in 
I 3 A __ 
9. pon Peckham, Archbifhop of Canterbury ; at a, Sy 
hed at ory Ars 1279, . "E J 7 
" Of the Peckham, at a Synod hett at Lawbethb, Ann 
FaSl, 
7. Ot Robert Winchelfey , Archbiſhop of Canterbury, Anuq 
30%. 


8, Of 


” | Comoorations 


$. Of mae Repwld Artbiſip of Cererhe), at ® Synod 
held at Oxford; An.1322. Theſe Conſtitations in ſorne Books are 
aſcribed to Simon Mephor, but erroneouſly; for the- date of theſe 
Conſtitutions being An. 1322. the faid Walter Reynol4 (according 
to the Chronide?) died in 20.1397; ITY 
Mepham. | 


— 


- 9. Of Siwes Mephans hackbilhop of Conterburyy An190d, 
10.. Of Fohs Stradford, Archbiſhop, An. 13... | 
 ,11. Of Simen Iftepe, Axchbiſhop,, Am. 1363. 


1" 12: "Of Simon Sudbury, Aichbiſtop); £92378.) -- Y Saddury, Land 
13" Of ho. Arunde}, Axittiltiop, at's Klaar a Can h held F— + be 
tt PP: An. 1408. was bthraded 
by the Rebels 
-.. 14s, Ot Henry Chichly, Axchbilbop, 4 104/35. of War. Tyler. 
2\15.. Of Edmund, Archbilhop-of Commbigy. _ — 
76. of Hers A; of OWE | OP 


Cardinal. 


oof 


Ki. amakes no mention gi reaſon of. the ancercinty thereof :; but 
withat fays, its dear, That. Richard did immediately fiicceed the 
fexefai Seophen to 3 and the faid E4mnd flcceed Richy 
Dk _ ge infra, 1m. verb-Htipiinge vittatur.. 
fo, then {tw a int probably Richard Wetherſhed, who, was Ar 
bilhap of Conrerh » in. 1229, AndSt. Elzignd Chancella 
rd, "who was Rechbilhop of Canterbury, Ah. £244. (7). 

Y Counciks were eicher General, or Oecamenical a aepiin 
whereunto Commiſſioners che Eraperars Authority ' were. 
from all quarters of the World, "ik Ctwriſt hath Been preach 
Qr Noting OL Provjeciel * Peeters bh Fi —_— 
Tomng 3 wanker; y neils of G jeg» Many Niedondt” 
others, commonly Aﬀembled by Patil or She wer ſoch at 6" 
particutar place of a Country.” The ends of theſe Counts + liefly 7thend*ebr 
were, either fdr the ſuppreſſion of wg 1h eng of Cantrer n+ ials of; 
verfies, kent 4 wneg og cog of Cons Heer 
and Conflitutions decericy of ' Order in urch; Id, far" 
e EI ici Canenes ad Wd ul[inim Epi/copum: Gan33 35 een faid, wt 
That" there "were ' four. Synods. CF the the* dofe we Linits 
Frith againſt thoſt Herericks, wh belched, out Gur hk Blaſphe- 2.0 
mies againſt the Hely Trinity, and the. Bumane, natyre af uy 
Saviour; the Firſt whereof was at Nice ;. anothex after that at 
Conſt antemople,conlifting of an hundred and. hfty Eiſhops ; the. Fhird 
at Epheſus, of twe. hundied Biſfiops 3 ' the Fourth at ag 

cre 


t ( r) Hol. Hiſt. 
verb. Cantere 
bury. 


—_ Councils $ynods, 


\ Biſhops, 
Conſcnt- confirmed all thoſe ,Decrees. which were 
ER po. EN Conncil. Theſe four Synods ( {ays'the faid Ca- 
robſerved by the Church of Chriſt, ut Quatuor 
[wgre-mapy:ther $ynods.About | the, ſac 
Girl nies, our were of the beſt Authority, 
Ar Jeruſalem, At Feruſolem | in the Firſt Century the Apoſiles, Elders, and Bre- 
Ceart.-I, thret held'a Council againſt ſome Phariſees, touching Cir coidrcafion, 
in the Fourth year of the the Reign of the Emperor Clawdins, The A- 
poliles celebracdl alſo certain Councils for the ſubſtituting of Aar- 
thias in the place of Fird av; At. 1. For the Election of Seven Dea- 
 ,. ., ConS-=AF.6, TR preſiimngithe Cetemenial Law; AZ. 1531 15 For 
ages; ng" - TREK, on of ſomelegal Obſervations only, for a tip, ff-2., 18, 
DIEDE Tak ec forme Non veg to be added a __- by. the, Joo, 
1 -\ Wherein was compoſed the Apolſiles Creed, ve another 
3%?! 11. of the Apoſiles, which: did obtrude to the Church 85 - le ware) x 
©... . thenotion of the Apoſiles Authority, concerning: which. there are 
p ea .i » various Controverſies, In this ury there, were alſa.two, Synods 
> ſummoned in Afi; for the Reformation of the Churcties, and 
be Ee ,of Biſhops, at which, Johm.the; Evangeliſt -was pre- 
t: Eu ſebJih 3- cap.20. 
Ar Artrs, 1 At Anc) 174 in Gulatia in the ſecond. Century was Nltedibted 3 F 
"Cent. .2. hel of di yers Biſhops, wherein the Fi igments of Montanus were 
n this Smnod Meontanus was excommunicated, and his 
dent tb, lib. F+ c@P, 14... 1a, this Cen Century, -Vi%. 
heh vera Sy1 Fog, Were, boy "bel about the Obſe fion, 'of 
RO UI2, . t Rome ors tire ;- at:C.# ares in akflina: : 
wo, in France, where Ireneus was chief; in Cfroph 4 and 
"ha In'all; which Synods it is obſerved, Thar rhe Biſh 
hs no more . atoriy than the other Biſhops. Euſeb 


rd Century ha were i ht or nine Sy nods of rem 
Kr Co Fe en WR, whcte 'B Berfllue was rs by Origen : at wk, 
rms. rH. Mende Fobjzwje, where the Schiſm of Nowatus was removed ; 
1 Ws, it Rene i in the time of Cornelivs, wherein -Nowatus the 
tact «te; hs. vs ne ed 3 at coich © ir yrs ne yu con: 
artha e, which err about the Re-baptizi 
Gy Fri — Ic wy {OE "at Tooniuog, - or /receiving "of Hereticks after pw, 
943 KAh tatice': AC Antioch 's in, \ where Samoſatenus was condemned 3 this 
IG was about .the Twelfth year of Galienxs.: Another at the ſame place 
28, 29. P-2% under Aurelianus where he was condemned again, and deprived of 
: Kis Charch. Anl at Sinuefſa, conliſting of 300 Bilhops, where 
Marcellin4s Biſhop of Rome was condemned for denying Chriſt, 
an berifgng to Idols. Tom. 1. Concil, : 
» AC 


_—_r. 


* 4 


». ' At.- Anoyrain the Fourth-Century, about” the” year 208, 'were ,, ,,,,, 
afſembled Bi of divers Provinces, to conſtitute a form of -Ec- Cen.4An.3c8. 
cleſiaſtical Diſcipline, according- to which they who had Sacrificed 

to Idols in time of Perſecution, were to be received again upon 

their Repentance, In this Council alfo it was xdained; That Cho- 

repsſcopi, that is, Country-Biſhops, or Vicarij Epiſcoporum, ſhould 

abſtain from Ordination of Elders'and Deacons, and trom uſurpin 

of Dominion over the Preaching Elders,. who were in Cities. This 

ome era r Ts Biſhops! *! - 

At Nicea in-Bythinis, Aſſembled by the Authority of Conſftamine The fr", at 
the Great, a-General Council, conſiſting of 318. Biſbops: The ex- Nice, An. 330. 
a&time when it began Hiſtorians do not agree,ſome conceive it was 97 333- 
A.D.325. So Hillar Socortr.l,2.c.29. Others 35 9: So Baron. N. 27. 
Others 330, and others tefer.the year to 333. But Euſebjus com-! gygh, ge vi 
puteth it to be in the twentieth year of- Conſtantimes Reign, It was conſtare. lib.3, 
alſo in the time of: Fuljus the Firſt, and S;{vefter, Popes. 
things eſpecially are reported to be condemned by this famous Coun- 
cil. 1. The Arian Herelie, Blafphemouſly denying the Sons -to be 
Co-eternal and Co-eſſential with the Father. © 2. The diſſent of 'the: 

Eaſtern from theWeſternChriſtians about theCelebration of thePaſſo- 
ver, in a manner different from the Few:ſh Cuſtom 3 . and it was 
concluded in this Council, That the Feaſt of Eaſter ſhould be kept 
on the Lords Day, and net on the Fourteenth day of the Firſt Month 
of the Fews, called Nſan, 3. The Schiſmatical difſentions of the xyfra.r, c.6. 
Melitians and Novatians.ln this Council.the Emperor burnt all the 
Accuſations which the Biſhops brought againſt each other 3 as un-- 
worthy to be ſeen. Of this Council it is anciently-Recorded, That 
Gonſtantinus Imperator congregavit in Nicaa Civitate 318. Epiſ- 
copos ex-omnibus Nationibus ad rmandam- fidem Catholicams. 
Ita in Tertio- Can. sElfrici ad Wulfm. Epiſcop. 

At Tyrus-in the Fourth Century was conven'd a National Councit Tyrns. 
by Conſtantine the Emperor, in the Thirtieth year of his - Reign; Cen. 4. 
wherein were 60 Biſhops from Egypr, Lybia,” Afia and. 'Ewrope 3 
the major part thereof were. &rians, who charging Athanaſins with 
falſe accuſations, depoſed him in his abſence ; whoſe tion Ay- 

ſanias ſubſcribed with the fame. hand, which the Arians- alledged - Socrar, 

was cut oft by. Athanaſius. | -  OOTET 
At Gangre in Papblagonia about the year 324. were aſſemblad-, _ | 

about ſixteen Fathers3 In which Council were damned che heretical: gp, 726" 

Opinions of Ewtathbius; who-admiring . the Monaſtick life, -or fa-- | 

vouring the Heretie of Excratie and the Manicheans, ſpake againſt 

Marriage and eating of Fleſh, and damned the: publick Congregati- 

ons for the (ervice. of God in Temples, ſaying, s man conld notbe 


faved unleſs he forſook all bu poſſeſſions. + 
os About 


Al— 
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* Of Coancils, Synads, 


At antioch. 
At Arles. 
At Elib; ris. 


At Carthage, 


Coneil. To. r. 


At Antioch, 
Ann.340, or 
344+ 


- About this time there was a Council: at Artiockiss. whecein'. the 
Ariiins depoſed Eaftativ:. As allo a! Gouncil, at afrlis,: wherein 
Cretlianns Was abſolved from the Acculation of the Danarifs. 

At Eliberir in Spainin the time of Cenflantines Reign, were a6 
ſenbled 19 Bilbopsand 36 Prehyters. Among, the #2 Canons made 
in this Synod, it wes: Qxrdained im the-36 Canon, That nothing 
that 41 worſbipped: Jhowld be y:hured ai s Hall, and that in Private 
Howes no Idols ſbenld. he ford.” | K1 

Ae Carthage, the Firſt Council there { whexein St. Cxprian,with 
the Advice at many other Biſhops of Nemidia, Lykis, and other 
parts of 4frice, Qrdained thoſe who were baptized by Hereticks, 
to be rebaptized ) was not held under the Reign of: Conftantine, 
for-that St- Cyprian was Martyred in. Falerians days, the Eighth 
penſecuting Emperor ; but the firfi Counail at Carthage held in 


* Conſtant ines days, was that wherein the: Dezar/t; emned Ce 


cilaarus Bifhop of Carthage, whale innacency was made afterwards 


0 appr» 

At Antioch, the Firſt Council thexe was. beld by Arian under 
the Reign of Confanins Son of Canſftoutine, in the year 340 or 
344- This: being, one. of the Councils, which cither. determine 
Hevetical 'Opinions, or raiſe np Schifms: and Troubles. to the dif- 
perkog- of the Chriſtian Flock, doth not. undefervedly . paſs under 
the: name or notion. of one of the Rezedbed Councils. To this - 
Aſſembly reforted go. Biſbops, under pretence of Dedicating the 
Ghuxch of Antioch, built by Confluntive, when in truth their prin- 
cipal delign was to:cjedt Athanefixs out of his Chair, and to. fab= 
vext"that Syſtem of Faith, which was ſet down in the Nicewe 
Cauncil, This Council of Aztzach-is to be diſtinguiſhed from five 
others. which Bellarmine reckons 3 Longs. doth allo name this, and 
mentions other- Councils. of Antrach. this Council is referred. 


. tt: the Ginic.of Conſtantine, and Fuliue the Firſt, Arhanafins being 


*  ;refioncd from: Baniſhment by: Canſfancias,. the: Son. of Cant entine 


the-Great, | the Arigns declare it to be-unldawful, becauſe the: fame 
Autbority-which. did ce, muſt, reſtoxe 3: This:matter therefore be- 
ing reſerr'd to-Pppe Fulizs, he fummans the: Synod: to appear at 
Rome. But the Ey/abrans,. chief: of. the: Hereticks, that they might 
avoid this, did without much difficulty feduce- = yr" to. be 
at the: Confecation.of the Magnificent Temple: built by Cenflan- 


. ting the Great: at- Antioch 3. where: were met about : 96 


as aforeſaid, 30 whereof being, Arians, the Favour and Autho- 
rity. of the Emperor, againſt. the double: Suffrages of the Ortho- 
dins- procured the condemning of Reſtared Arhanaſine. It: is ſaid 
ofthis Cauncil,, That: they: did! ſet forth a Fora of Belief fo inter- 
mixed with Truth and Error, that he which is heedfll _—_ 


«a. ——_—____ſÞ 


and Comvmorations. 595 


be deveived, int his greateſt” warineſs can ſcarctly be faſe, for by the _ 
omiffion of what might eſtabliſh the Truth, they weaker that which _—_ 
they nndertake to maintain, To this Comet tmay be 1t- 40 ns, © 


report to have beert held atfo An. 348. 


w — — 


- - 


Conffantinr and his Brother Conftans a National-Conntctt was An. 35 1. 
ky wyed©- wrath] Amer ure Son 
from the Weft, and Seventy fix from the Eaft, from Thirty' five 
Provinces in 28. The three hundred Weſtern Biſhops confirmed 
the Nicene Creed, ' to this end, That Athanafins, who was banifh- 
e& Rome for the ſpace of three yeats, ſhould be reſtored to His Place 
at Alexandria ; bat the other Seventy for Arians mertinrg t 
Philippols confirmed Arianiſm under the Title of the M of 
Sards. In this Comcit by reafon of the &riax FaRtion, and from 
thence forward, were added different Aﬀections to different Opi- 
nions. In this Councit, which is cormmontly called an A Vid. Biſh, Pri. 
to the Friſt Nicene Commcil, were ratthed 21 Canons Opt deaux Synopl. 
ins. il of Councils, 
At Sirmium in Hlyria, in the year, 356. by Cominand of the ,, <;,,; 
Emperor Canffamins a Councit was held. where were” preſent, be- _ "vg 
fides Eaftern, Three hundred Weffkern Biſhops and "upwards, for 
the hearing and deciding the Cauſe of Phorins, who complained 
to the Emperor, that he was unjutity condemned at the Synod of 
Sards, although he had that Chriſt was meer Mart, and 
inferior to his Mother, This Council at Sirmiun f© proanet, wt Dia. Synopd. 
der the Arian Tyranny of Conſfantins; thit* the Supretnacy and 
Preſidentſhip of Pope Liberizs dared not to appear ; Phocius Bi- 
ſhop of Sirmium _ renewed the' Herefies of Szbelſns and | \ 
Samoſatenas : Of this Councit ( faith Zongas ) there is norhing Vid. Secrar. 
extant belides Three Forms of Belief; which art found in Bioivs, aig 
En this Synod there was a hot Diſptite'berween Baſilius py 
ow an Arian Heretick, and the ' {aid Photius 4 Sab Han Eplph. Her.7. 


At Millain, in the year, 355. at the inſtance of the Arian a a, Millein, 
Council confiſting of 300 of the' Occidental Biſhops at the Com- An. 355. 
mand of Conſfanrivs was aſſembled, who (after thar the Emperor 
Conſt ans was ſham by Magnenties) had the whote Song _— PIR 
both-of the Eaſt and Weſt in his _—_ This Council was RP c. 35. 5 
NIEL Sf partly 


7 Councils," $ Whig 


Ar Ariminum, 


An. 363- 


y Hine 


_ partly for z of che Sentence, pronounc Athens 
ous at Frrws 2 jan Fat {ubyerſion. of the Fe but pre- 
vailed in k Council the Emperor. himſelf was Preſs 


ny LiberTus being 3 mg (ith the Emperor) in this Coun- 
nate ex 0 6 The Weltern Catholick Biſhops 

#, Eaftcin) \promiled to conſent. to 

wg ty tothe Nicene Creed, - But 


Valewce and Ur nulaygrnge'es ders of that Faction withſood 
them, Then followed the = of the Biſhops and the cor- 
rupt Eccleſiaſtical determination. This was effected ſpecially that 
might allure, Liberius 7A p of Rome.cither by Gifts or or Theeas 

.way, who. i Props thus, Heroically to have anſwered the 

Frick who had jud a Jed him to be; baniſhed to. hrace,and offered 

rge of his Journey) wiz+) Thou haſt robbed the Churches 

wp the Earth, and now offereſt to me Condemned and Indigent, an 
Alms', Go firſt and become a Chriſtian thy ſelf. 

. At Arimmum: in Italy about the year, 363. was held a National 
Council, conlilting of more than Four hundred: Weſtern 
under, the Emperor Conſtantivs in_the 22:b year of bis Reign, at 
the motion of the. Ariens, to whoſe the {aid Emperor 
was flexible enough but the major part of the faid Biſhops re- 
jeRing the motions. made in favour of the 4rian Error, touching 
the Son of God, adhered cloſely to the Nicene Faith. This Ar: 


c1 minum is (it ſeems) famous for Two Councils 3 the one Ortho- 


At Seleucia, 
An. 363. 


-* 7» Heretical and 
| notion. ofsthe | 


| | Sl of.160 Oricqral, Bilbops, held he 


dox and lawtul Jy, called; which is that, aforementioned. The other 
T, 'craftily called, by the 4rians under the 

uncil- held at Ariminum ,. that, this. falſe one 
might exting uiſh the true one 3. whereof the greater part deter- 
mined the. Nicewe Creed punGtually to be obſerved, and the Sons 
equaley with. the Father) in Eſſence to -be aſſerted ; The Decrees 
the. Synod at Sirmiur | to be, rejefted ; and. Urſacias and 


| Fong with the Arians, their Followers, ; to be Excommunica- 


At Selencia in I{auria, which lies between Lycaonia and Cilicia, 


whence Paul and Barnabas failed to Cy | Eugen (13,4, {_ FI Com: 
year, wherein t 


Rr” Council of. Arimy 1druay Viz 41. 363. The bult 


is Cound! , aw Ee (as the, former.) by the Arians, 
was leh QB coco by a Conteſt ariling touching precedency of 
Debates, as whether the matter of. Faith, or the. Lives of ſuch as 
; Were to be accuſed, ſhould firſt fall under Examinarion. At this 
time there being Conveneg, at Ariminum, 600 Bilbops (according to 
nu Say rg of the Chron. of 7 


terodox | 


eroms.) of which the Eaſtern He- 


1g overpowr'd, both in Number aud Arguments ; by the 
| Ortbodox 


OMteles,. "the Fenpevvr ; 
Iſauria 4fortlaid. FHere the Acatians akogether reject Contubſtan- 
tiality, the Semi-Arians admir' it in their ſenſe : In this- difſencion 
the Semi- Arian: prevail; and detetmine;\ "That the Form-of Faith 
/ Ce CIOS I ns 
cribed into; but they _— [ Com, ape Hae: TI 
from their places. MEARS. BAG 7865 IK py _ 
- At Conſtantinople, where the! avaniadretainiagd! hte Col Artes. 
cil at 'Selexcia, c———, by them about 50 Biſhops our- of ?'e- 
Bithynia and other adjacent In this $ conftirmed 
che Sum .of Faith read in the Council nr Ie TY 
At Awt4och,' in the 25:b year of Conftantius his Reign another At Antioch. 
Comdi was Convened,. with detign. ox ordering matters ſo; that 
for the time to come no man ſhould call the Son: of God: Contabs 
ſtantial with the Father, nor yet of i different' ſubſtance from/the 
Father, 'but neither in this Council could-the .Arians pertet their 
intended putpole of inventing a new Sum of Faith. |: 
-i.1At Laodicta, not that :Laodices migh Antioch i in. Syria; but: at At Lepdiets, 
Laodices the Mctropolis of Phrygia, wo one of the ſevcid Churches Ao, _ 
of. "Aſts, to | which Fobtin- he Aſbriens! wrote 4r6Patiwos. ihr A 
At this Laodicez a Synod: was aſk mbked about the gags 41 
ders, was 'determined' concerning matters of Faith, only the 
pping of Angels:was - danined: as an hortibladolatry, and 
ri of Chriſt ; alſo the Books 'of :the:/Cancnita 
were lee forth, wherdn. no et. 
Books of go Migebevers, of Lc ewes cp br other: 
| Books, JJ 9119992 377 End 34 4n31ysy A 
In Thricam, dbout the year; 370. under the Einperors. Valentin: 1s 1hyricum, 
an and V alens,not yet infected with the Arian Herefie, was held-a AD. 370. 
Council, wherein the - Nicene Faith had confirmation and [allow- 
ance, 19h5T fea!) 


*-At Lampſacum nigh the Hellefponr'umder? che-Emperdt//{Men; A 
was a Synod of Macedonian” Hereticis, whovrratified 'the :Council ar Le ty 


of Selewcis , and damned "that 'of- EIT by! the Acer Sozom.l.6..7. 
tans. £2125: 
At Rome under the Emperor Volemtinize: i in the Welk Dameſr At Rome, 
Biſhop of Rome *Convened »Counch wherein vas cogdarehd dhe Theod. |. 2. 
Nicene Faith. 's Bm 2o1T Im) Co 22 

At Conſtantinople, in the year, 383- .under: Theodofus the Empe- 
ror, was er Cound hdd, conliflingel 350 Biſbops,vhere» pin. hn. ah. 
of 36 were infected with the Macedonian Herelie, which Blaſphe- Theod.l. 5.c.5. 
mouſly held the Holy Ghoſ# to be a Creature, a Miniſter and Ser- 
vant; not Conſubſtantial with the Father and the Son, | - From this 
Council” the- faid Hezeticks _y -; - *_ themdelves,. ms 

2 w 


Of: 'C Councils Synods, 


which daweinad in- Council, \ lamwed che Hereſie of Mocedonius,and 
confirmed the - Nicerte: Faith, with am of that part of the 
Symbol which concerned the Holy Ghoſt, in this manner, wiz. 7 
beieve in the Holy Spirit our Lord, Geer of life, who eedeth 
ha fun the Father, avd'with the Father and the Sons to 
=_ ” ped and gierifed.) This Council was held Junder Gratian and Thee» 
D. 11. \ Ales the Great, and rw wo They condemned and diſcharged 


\ the Father,which ur preſent Litergy retains under the wame of the 
Nicene Creed. BIT that Gregory Nezienzen compiled it, 


| accondiagyc6 the ſen 
At Conflantine- At le under > wrel another Council was held, 
ple. whence 4 Letter was ſent to the Biſhops then Conven'sd at 


Rome, Seine the Troables they ſuſtained by Hereticks ; and as 

| to mattersof Dikcipline, vearemended unto them the Canons of the 
Theol 15.59: Gouncl of Nice : » 

At Conftantine- -** At Conſtantinople in; the Fiſth year of Theodgſiuu his Reign, 

"i be Ee Goideatheng, was again Convenid, wheels the Haeticls 


PN 


= toake place... | 
t Cor:boge the Second Council Was. aſſembles under Theodafus, 
nighthe time of the forclaid General Councilheld at Cavft antinople, 
.. whertin the Nicene Faith was conhumed, abſtinence from Matzi- 
mania] Society with Infidds and: Heretichks xrcammended to Ecclefi 
aftical Perſons. 
At Nee, . | + Ati\Nicetheie waSagcther Cound, 4n. 191, under Conftantive, 
Av 3F1 which wholly .acfigred; che Images and Statues of Irewe, together 
- with the: \ formerly broken in pieces by Leo Iſaurus his 
Grandfather, and Conſt amine Copronymus his Great Grandfather, 
the bulaze(s being chiefly promoted by Gregory the Secoud and the 
mgecther with Adrian the Firft, avd Tarkfius Patziaxch of 
Conſtantinople. . There met at this Council (which js one of - the 
Greek or Eaſtern Otcurnenical Councils) 350 Bilbops, who with 
the faid Foafis Prebdent af the (aid Council, by 22 Cancus cour 
dergned Image-breakers fox. Hereticks, Bellarrwine and Barmnivs 
imagine that this Synod-was condemned by the Fathers at the Coun 
cl of' Frankfort under (Chexies; the Great, which yet ts denicd by 
"ins Sarexs, and ochers, according to Zong, pegs 632, 


©}! 


&r Carthage, 


_ 
OC 
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On OOO” OO OA 


"A— a Fhird Council was Aﬀeabld, in the year, 399. 
399+ At Carthage, 


at which oy OS it was A 

(inter #lia) ined, Reeve ſhould be called as 
the Bip the Fit Sts iy oe Ge igh Pact or the Prince ©*2- 40 
of Prieſts. Likewiſe, that the holy y Canonical cn. ,-. 


EXCEPt 
"— OO RE TIPWIR IR: 


e a Fourth National Counal was held under pat wh A 
Mela he you, 401. conſiſting of 214 Biſbops,at which _-— rr 


it was Ordained, That a Biſhep 4 admit no man 

f04a itual Office without Advice of t 3 nor Pr onognee Can. 22,23,94«. 
iy Os without ſach Advice : .That iſers to pay unto the 

þ the Oblations {por perſons Deceaſe be Excommunicated, 

Whereby. ic Oblationes Defanttorum were not Soul- 

Maſſes td fad for the the Dead, but Charity by way of Tellamental Lega- 


C under the Reigns of Arcadias and Honorias was A[- At Cyprus. 
oof Gyr uk rms ty by, near —_— | 


tus,” under pretence of _— Origen. at Alexandris. 
Conftantinople by the malice be. ogy wr , of Arcadias 


— , to depoſe Fobw Chryſofteme Biihop of Conſtanti- Conſtantinople, 
" 


about the. year, 419, 4 Fifth Council waz held, Ar Carthage, 
f of Pelag izs and Caleftius wee damned as AD. 419- 

I als and ery ic ws ded, The the wen of 

was at this time the Cuſtom of Ethaicks, and 


At Toledo — JE TTIORPEIREY At Tolrdss 
was a Council aſſembled for Confirmation of the Nicens Council, 
and refucation of forne Errors. 

At Mchevitem in Numidis was Afernbled ander the Reign of ay aulevitun 
Arcadius n Council, whereof St. Augu/tme was Prefident 5 which 
was Aﬀſembled chiefly to fiſh the work begun at the Fifth Coun« 
pak re n Mahegpamenay. 7 ra a Pelagins and Ca 
kf, — er of Mans Natuze, not by Can. 22- 
the Geace of God, and WAHl of Man, to do good of it (df 3 as 
alſo to inhibit Appeals to Bilbops beyand Sea, on pain of being teclus 
ded from the Communion of all Afiean Biſhops. 


At 


——_ IIS i. te ths. FR ——"IF4 —_— 


Of *Countits, Synods, 


Hift, Magd, 


- to perſwade:the African Bilhops, 


600 
emmhee}, =: At Carthage, in the yeir;408-/utider Henorins and 7 hrodifuthe 
ApEn ©. Second; a National Council of 2i7 Biſhops was afſembled;' which 


continued for the ſpace- of Six years : The bufinefs of this Council 
was. prevented' by a Controvertie-hapning between them-and the 
Biſhops of Rowe, who ſucceſſively endeavoured (but not ſuccefsfully) 
; that'' they wete nder the Sove- 


Cent. 5.cap.9. reignty and Juriſdiction of the Biſhops of Rowe 3 to whom. this 


At Ragate, 
Ant. 434+ 


Ar epbeſus, 
An. 434. 


The Mother of 
Chriſt,” zot the 
Mother of God. 


VFid Liberat. in 
Breviar, Call, 


Council would not allow of any Appeal from the Bifhops'of Afriza. 
At Bagaia in Ajrica,about the year,433. certain Donatiſts to the 
number-of 3 10-aflembled _— in Council, amy: you de- 
polition: cf Maximinianus B'\hop aia, whom t poſed 
andAccurſed,” becauſe he had acoedrs theitHerelie, and had re- 


; covered-many others from the Error of 'that way. | 


.* At Epbeſut; in the year,434+ and in the Eighth year of the Reign 
of Theodoſaus the Second, by ſome called T heodoſrus the Younger, 
was /a General» Council aſſembled againſt the Heretick Neſftorius 
Biſhopiof Conftantinople 3 which Council conlifted of above Two 
hundred Biſhops, by Command from the Emperor : By which 


\ Councit Neftorias, for his herelie in'denying the Son of the Virgin 


'f© be God; -and conſequently the P | Union of the Di- 


. vine arid Humane Nature'of Chrift, was 'baniſhed to, Oafs. + This 


was the'tfirſt General Council of Epheſus, promoted by Cele#tine the 
Firſt, wherein Two hundred Bi ( as aforeſaid ) condemned 
Neſtorius, together with Cariſius his flattering Presbyter, who in» 
ſicad of Two Natures acknowledged: divers Perſons in Chriſt, and 
therefore pleaded that the Bleſſed Virgin! Mary ſhould . be fiyled 
xeg1lix@ only, and not $g4d}iz&-. In this: Council Cyrillns of 
Alexandria is recorded Prelident, whom Neſtorius, being: piouſly 
and brotheily invited to a better Opinion, proudly contemned; and 
baving craftily allured Fob of Antioch to his Party, Anathematiz'd 
him and the Council, who had formerly Anathematiz'd him. ' The 
matter being-related to'the Emperor, and throughly underſtood, 
Cyrallss and his are cleared, but Neſftorims with his Party is baniſhed 
(as aforeſaid) to Oaſis, a Sandy habitation, where like another Cain 


. (fays a Modern Hiſtorian) roving here and there, blaſpheming, . at 


length his Tongue being conſumed and eaten up by Worms, . he 
breathed out his laſt, There are (it ſeems) two Copies of this Coun- 
cil, the fixſt obſerving Eight, che ſecond Thirteen Canons, which are 

ed in the Anathema's of Cyrillus. The Maſſulianites, 
termed alſo. Owchites and Enthuſiaſts,were condemned by this Couny 
£il; and thereby the integrity of the Nicene Creed confirmed. 


At 
A 


—_—— C—_— -— 


demned Extyches an Abbot of Conſtantinople, for 
in Chriſt, after the Union of the Divine and Humane Natures, 
there were no longer two - Natures 3 which abſurd Opinion Fle- 
wianus damned 'as Heretical. So that the occaſion of this Second 
Council of Epheſus, An. 449+ Was this: Eutyches and Archimandrite 
of Conſtantinople, who after Manes and Apoll;maris denied the Fleſh 
of. Chriſt to be like ours 3 but affirmed, that falling from Heaven like 
the Rays of the Sun, it penetrated the Virgins Womb. And fo he 
denied that two Natures were in Chriſt Incarnate ; but aſſerted,that 
his Fleſh was changed into his Divinity ; for which he was (as afore+ 
ſaid) condemned by Flavien: Patriarch of Conſtantinople aud Euſe+ 
bius Biſhop of Dori, and others their Aſſociates 3 yet by the help 
of Chryſaphius the Eunuch, and Eudoxia the Empreſs, whom he 
had yy he prevailed with Theodofius, that the matter might 
be determined by a famous Synod 3. for which reaſon: this at Ephe- 
ſus by the Emperors. Authority was called, where-12 $ Biſhops met, 
Disſcorus of Alexandria being Preſident, one: fo full of Ewjebia- 
niſms, that Eutyches .is abſolved, and the Reclaimess forced (fays the 


Hiſtorian) to ſubſcribe by Club-Arguments. - Flawvianus oppoling vid. Liberat.in 
it, was ſo furiouſly trodden upon, that three days after he died 3 be- Breviar, ca.12. 

Evang. C.9,10 
C. 57. 


ſides, many very Learned Biſhops diſcharged of their Places : yet not 
leng after- all this. was- daſhed in pieces by the.moſt famous Council 
of. Calcedon. | 7 | 


At Berytns in Phenicia was held a Council about: this -timey Ar zrytas, 


wherein the Cauſe of Ibas Biſhop of 'Egdeſſa, whom Dieſcerm: had 
depoſed, was revived, and himſelf juſtitied and abſolved.. 


At Agatha in Krance was a Council held, wherein nothing was At Agatha. 


more remarkable, than that they had liberty to meet together by 
the Command of- 4laricus King of. Gothes,' who at that time had, 
the Sovereignty-in that part of France called Gallia Narbonenſs 3 
whence it - appears, That Councils. both General and - National 
were- in all Countries Convened by the, Authority of Sovezeign 


At Chalcedenin Bithynia,-in the year,455..and in the Fourth year. Ar chalcedon,: 
of © Marcianss the Emperor was a General, Council, at which An. 455. 


was preſent in Perſon the Emperor, and = Biſhops and Reve-. 
rend-Fathers from moſt paxcsof the World. In 'this Council Dio/- 
corus Biſhop-of Alexandtia, together with Eatyches and Fuvenals 
Bithops at Feruſetem, was —_ as an Heretick, for abſolving. 
the Heretick Extyches in the. Council at-Epbe/ws, and, aGQing other 
Crimes,, whereof he'was then accuſed. In this Council it was-Qt-, 
dained, That. men ſhould belicye that the Natuzes of Chriſt, albeic. 


that . 


— 
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Of Councils, Synods, 


that they were-united, yet were they not confounded, as Eutycber 
had Heretically affirmed. Alſo in this'Council it was Ordained, 
That Anazolius Bilbop of Conſtantinople and his Succeſiors, ſhould 
have the chief Dignity next unto the Chair of Roxwe. This Coun- 
al was called by the ſaid Emperor Martionss againſt the faid Ewtys 
ches Abbot of Confantmople, and his Champion Drofeorns of Alex 
endris 3 the ſuppolititious As of the Council held at Epbeſus were 
condemned by this Council, thoſe of Epbeſ#s being in favour of 
Eutyches, who affirmed one only Nature t© be in Chriſt, v4z. his 
' DivineNature, after his Incarnation. It is not clear or certain, who 
' was Prelident of this Cound of Cha/cedon, excepting the 
and Judges Moderators: The matters thereuf were for the moſt part 
by 7s > 44>" gi faſt of Roywe, and Anatolins 
' Patriarch of Conſtantinople. 

At Revenna in the Sixth Century was a Councit affembled by 
oocalion of the Schiſm happening on the Election of Symmecbus to 
the See of Rowe, whoſe Competitor was Lawentins, afterwards 
made of Nuceria. In Symmachus his time were no lefs than 
— on wn ne merry n= nart 7 ts Baan dr ee 

Gothes, Reigned in 19/y, and all of litcle impor- 
mas. otherwiſe than the Endeavours that then were for the Supre- 
macy, whereat they aimed. 

At Valentia in Spain were aſſembled two Councils, called Iey- 
denſe and Valentinum, both very obſcure Councils, there being in 
the one but Eight Biſhops preſent, and only Six in the other... In the 
\ firſt of theſe Marriage - was prohibited the time of Lewr, and thice 
- weeks before the Feaft of St. Fobn the Baprift, and during the time 
between Advent and Eps F 

At Sidon in the Twentieth 'year of the Emperor Anaftafens a 
National Couneil of 86 Biſhops was aſſembled, by the proamernent 
of Xenwas Biſhop of Hierapols, for undoing the Council of Chat» 
cedon, which, as far as in them lay, they did accordingly. 

At' Anrelia, that is, Orleance in France inthe 22th year of Ana 
fafiws, and under the Reign of Clodovews King of France, were 
convened 32 Biſhops, on purpoſe to ſettle ſome Order in Ecclelt- 
:  Mical Diſcipline, ' which by reaſon of the irruption of Barbarous peo- 
F wy the Country of Frawce, had been brought into great dis 


At Gerwnda and Ceſarauguſta in Spain were two Councils under 
Theodoricus King of Govbes then Reigning in Spain. In the former 
. of theſe were only Seven Biſhops convened, who mate ſome Con- 
:titutions; chiefly about Baptiſm-: In-the Jater were Eleven Biſhops, 
and they i oppoſition to Superſtition and the Manicharnn Heretichs, 
profnbited 'Falting on the Lords-day. __ 


» 
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At. Rome in the fixth Century,. by the Mandate of Theodoricus At Rome, 
King of Gothes, Reigning in 7:aly, a Council was aſſembled by C*®t- 6. 
Hormi(da Biſhop of Rowe, wherein theError of Ewtyches is damned 
de nowoand Embaſſadors ſent to the Emperor Anaſtaſius, and tothe 
Biſhop of Conſtantinople, to divert them from that Error, 

.. At Conſtantinople "in the ſame. Century under the Emperor a, corpune. 

us was another Council convened, wherein many great Ac- Cent. 6. 
ions were exhibited againſt Severus Bilhop of Antioch, who 
n= ——_— ic, and after; baniſhed by the 


peror. 

AtToledo in the fame Century was a ſecond Council aſſembled, Art Toleds, 
pave Gr mmewing Ancient Conſtitations, aud paxcly for making ©<** 5- 

in. order to Eccleſialtical Diſciplines + By - the firſt Canon of 
this ſecond Council of Toledo, Marriage was 'tolerated to futh of 
cn as. on their initiation to that FunQion proteſted that 
they had not the gift of Continency. 

At Conſtantinople in the year 532. under Fuftinian was another Ar conf antino- 
Council conſiſting of one hundred fixty five Biſhops, Memes ber pit, An. $32- 
ing Preſident , th a—_ -_ GR Eutychins Patriarch, - of 
Conſt ant imople > Vigilins, came to Conſtantinople to 
ng nn ——_—_ not himſelf + 36 
-Council, leſt a ſeeming yielding to Ewtycbius might be prejudicial 
to his Supremacy. The Emperor endea to reconcile the 
Eutychians and the Orthodox for the publick Tranquillity, and 
therefore would have revoked the Articles concerning 'the con- 
demning of Theodorus of Mopſueſts, and of Theodoret againſt Cy- | 
rillus that was Anathematiz'd, But the Weſtern Churches with 
Pope Vigilins conſtantly ed it, and confirming not only the 
Decrees Anathematizing thoſe Hereticks with © their Herefies' of 
former Councils, but alſo of Chalcedon. The Errors of Origen Vid. Niceph.l, 
alſo expunged, which either denied the Divinity of Chriſt, or the 17. C. 2%, 
Reſurrection of the Body, or afhrmed the Reſtitution of Repro- Greg97+ |. 1, 
bates and Devils. Conſult aus a. Fr gy Bas aw Zonar. in vit. - - 4 
Fuſt iniav. If this be that Council which ſome report to havebeen | ;;,,5, $034 
at Conſtantinople under the Emperor Fuſtinian in the year 551. prev.c.23,24- 
there appears above twenty years difference in computation of 
Time. . This Council is faid to have been occalioned chiefly 
for pacifying the Controverlie between Exſt:cbi1us Bilhog, of 
Feruſalem , and Theodornus Aſcidas Biſhop of Cxſarea-Cappa- 
docis, touching Origens Books and Tenets, as allo for the de- 
termination of other contentious Diſputations. In this Council 
a Queſtion was moved, Whether Men that were dead, might 
lawtully be Curſed and Excommunicated? To which it was 
anſwered, That as Foſias not a puniſhed Idolatrous Priefis 

ett while 


bog 


of Camels $Symoals, 


2 Kin;23:46. while th white hey wor alive; but aNls opens 


Ar Oritanz, 


At Gveynie, 


At Tours. 


At Paris 


At Toledo. 


Art Conflanti- ,* 


nople. 
Hiſt. Magd. 


Cent.<.cap.9. 


Art Matiſcon. 


Can. 8, 


At Matiſcon. 


Can. 3.12. 


At Rome, 
AD. 595, 


ſhould Cite anorher;binuinn 


the Graves'of PORTER he 
to difhohour them after their Beath, who had diſhomour. 

&d God in theit Me time : Even (6, "the Mtmoria of Men 

be accutſed after their death, who had difturbed the Charch of 

Chriſt in theit life. 

——_— ety of Fritave were 
> Mectif\bs 1 MH. "the, 4,4, 5," $,' On 
" dy Coniſtitimions were made prohibitimg, MVartizge to 
Priefts'; and m1 the- fourth Carthn of the fecortd Council Som 
was damned. 

At Overnie th Brayee under Throdobertas King of France, the 
Biſhops whb were prefent at HE Choc HE Orfadns, did -aflerrti4 
#ad'ofdained, "Thar 56 Min thoukk preſzere to the Office of #Bi- 
Hoy favort,” Bik'by thetit, 

(Ab Thrs infer Abiberros King of Frinct Cote was 
wherein Proviſion was made againft fuch Poor as nou en 
rhefr "Patiſhes. In this Counal feveral Conftitutions ulfo were 
Wy tone Aer rmai andthe other Clergy in reference to 

arflape. 

01 ht Firs &'Gonficfvh4s held, wherein Grder was taker once 
ing, the 'Admillion of Biſhops to their Offices, and that not to be 
by favor, but with the conſent of ay and People. 

\At Toledo aMernbled a Council of 62 where Recaredius 
King of $1241; "andthe Whole Nztion of Bs whe in Spam 
"— ok ey the Reipn 'bf oandl 

on ys & Manritine a'C "was 

Xying, the Cale of Grogorins Biſhop 'of Anriorh accaſed 

fi butt NE Sute to'be Innocent, nary his Accufer ſcourged 
with Ros, and Banifhed. 

Ar' Wrriſcomabotit the titte 'of Pelzyins the ſecond, a Council 
was held; wherein command 'was given, That none of the Clergy 
a Spiritual Office before a'Seculur Twage. 
And that ſhe who i rhe 's Man that becomes a Biſhop or a 
Presbyter.ſhould after fuch Digniry become his Siſter, and he be chan- 
ged into @ Brother. 

At Metiſcon ariother Council was convened under Gmnthranus 
King of France in the 24tþ year of his Reign, wherein It was'or- 
dained, That'Children (howld -be Biptized at Eaſter and Whitſuh- 


tide 3 and'that Seaul ab: Mer ſhould reverence the Clergy. 

At Rome in the year 595. andin the thirteenth year of the 
Reigiof the Emperor Mauritius, was a Council afſembled of 24 
Biſhops, and 34 Presbyters, wherein the firſt four General Councils 
were G1ifirtned 3 and that for Ordinatioh of 'Men in'Spirituals, no 
Reward ſh6wuld -be giver or tae. 


Brfory 


_ 


———_—— _——_— 
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is. Befbze ube Canclulitn :of this: ixth Centuryzriand pretedent to 
the -Conncils laſt mentioned, there: were. ſame: qthex Councils "bf 

leſs moment,ſuch as Concilium Gradenſe, one, 

-Lyg dunenſe Þidavien/e,& Mirenſe, which being tor. the molt pagt 
'employed chicflyin: damning Qld Herekes, \and. lip contentious Dil- 
pitations; are here omitteds!; 1.1 >» 1577 201 73 009 2: 1 
+; At Rome in the year 507. under Phot ar the Emperor, a 'Conndil ,, 7,,, 
of 72 Biſhops, 30 Presbyters,' and 3\'Deacons, was aflembled. In An. 609. 
this Council the priviledge of Supremacy: given by Phocas to the fg 
Roman Church was publiſhed. And in the cighth, / thac is,, the laſt 
year of) Phocas, Boniface the fourth afferabled another Counal. kt 

Rome, ' wherein he gave power to the Monks: to Preach), | Adminker 
Sacraments, hear Confefſions, ty bind and. looſe, and aſſociate them 

in equal Authority with the Clergy. 

At Brags ot Bracars in Portugal, An. 610. under the Reign of At zracora, 
Gundemarus King, of Gothes aflembled fore Biſhops of Gallicia, An. 630. 
Lufit onis, and ' of the Province: of Zaucenſss, whereby-it was or- 
daincd, That every Biſhop (bow/d wfis the Churches of hjs | Diaceſt 1 
That they ſhould receive no Rewards for Ordination of )rhe Clergy ; 
And.that a Church builded for Gain,and\Contribation of the People, 
ps ng to the advantage of the Builder, ſhould not be Confe- 
cr&ttn. | | 

At Auxerre in France, An. 613. aſlembled a nuraber of Abbots At Auxerre, 
.aniPresbyters, with one Biſhop and three: Deacons. In this Synod 32+ $13: 
they damned- Sorcery, made many: itious Conſtitutions, a5 
nag dBs, Rank, nga ibition' of Meats, 6c. 

At Hiſpals, commonly” Sewil le Grand, in Spain, in the At Hipalis, 
year 634. and in the 24th year of the Emperor Heraclizs a Coun- *t 34: 
cil was aſſembled by 1/idorws Biſhop of Hsſpalz, at the command 
of King Siſehutas, for ſupprefiion of: the . Herelie of «xipancc, a 
Branch of the Eutychian Herelie, and for the decifion of ſomie Que- 
ftions touching, the Bounds of their |Dioceſles. - 

At Toledo in Spain, An.639.under the Reign of Siſenandus King, At Toledo, 
of Spain, by the Kings command were more than 70 Biſhops and **+ £39: 
Peadots convened upon occalion of diverſity of Ceremonies 
and Diſcipline in-that Kingdom. This was the fourth Council at - 
Toledo. | 

At Toledo in the firſt year of Chintells King of the Gorhes, ,, 1, 
about the time of the Emperor Heraclions Reign, a fifth Council 
was held, conven'd by Eugenizs Biſhop of Toledo. In this Council 
nothing conſiderable was done, but in reference to Annual Litanies, 


and the appointment of Supplications tor the King, 
T ett 2 At 


_— 
A — 


— 


5606 v0, 


rhe = At Rome - wy Ker os a Counzil convened by Martins 

+ 652 * Pope, conſiſting of "morethan roo Biſhops, | occaſioned by the Ex- 

ror of the Monothelites,. obliinately - maintained by Paulus of Con- 
fantinople, and countenanced by the impious Edict of the Empe\, 
ror Conſtans. The Comnftitutions and made in this Council 
tended to condemn thoſe that denied the 7rawity, the Divine Unity 
in the Divine Nature, - the Manifeſtation' of the ſecond Perſon of the 
Trinity, and his Suffering in the Fleth. | 

At Toledo, At Toleds in the year 653. a fixth Council was held, conſiſting 

An. 553- of fifty two Biſhops, whereof Eugenius Biſhop of Toledo was 
Prelident. Theoccafion -whereoft was the Renovation of 'Old He- 
relics, and Contradiftion to precedent Councils. The fourth Canon 
1 w—_— againlt . Simony, and the cightoenth-is againſt 
Rebellion. | 

Ar Tohds, - At Toledo in the year 662. aſeventh Council is held, of 4 Axch- 

An, 662. biſhops, 50 Biſhops, and many Presbyters. The firſt Canon of this 
m———_— and Treaſon. By the fourth Canonitis 
Ron Biſhops in their zi: arons ſhould extort, -or op- 


Ar Buiniſext, At Quinzsſext (io termed by Balſomon) the dame: year, wit. 662. 
An. 662. _ was a Council, which by Bede and\many others is accounted 
an Erroneous Synod 3 it was convened under Fuſtinian the ſecond 
and Pope Sergizs, wherein the Fathers thoughe fit to ſupply the de- 
feof the fifth: and ſixth precedent \Synods in reference. to Man- 
ners and Eccleliaſtical Diſci for which reaſon they ratified 202 

f Trullo, that Canons; inthe } Trullo of the: ial Palace, whence they are 

#4, 424409: Called Trullans. Theſe are rejefted by ſuch Earins, whoſe conſent 

Empriors Pa. Went not to the eſtabliſhment thereof, ſpecially not empowr'd and 

lace. authoriz'd thereto by the Pope, In the 36:b Canon thereof the 
Patriarch of Conftaminople is equalled to the Roman, and. in- the 
33th.Canon Matrimony is granted to-the Clergy. 

At Chabillorun At Chalon in Burgandy by 'the command of Clodeveus: King, of 

or Ebalon, France Council = 44 Biſhops aſſembled, wherein the Canons of 
the Nicene Council had great approbation 3 And it was forbidden, 
That 1290 Biſhops ſhowld be Ordained in one City 3.and Decreed, That 
no Secular Work ſhowld be done on the Lords-Day. 

At Rome. At Rome in the time of Conſtantinus Pogonatus Emperor under 
the Popedom-of Agatho was held a Council, wherein it was de- 
clared by. the Suffrages of 125 Biſhops, That two Wills and two 
—_— were 10 be acknowledged in Chriſt ; and. the Defenders 

the Herelie of the Adonothelites were condenined; 

At Toledo, At Toledo in the year 671. an eighth Council of 52 Biſhops was 

Au. 671. aſſembled, wherein were high debates concerning Perjury > At laſt 
it was reſolved, That ao Neceſſity ebligeth @ 1an to perform an un- 

lawful 


_ 
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lawful Oath. In this Council. Marriage was utterly forbidden to 
Biſhops, and eating of Fleſh in Lent. 

At Toledo in the year 673. and in the ſeventh year of Receſuvin- At Toledo, 
dus King of Gothes, and by his command, where convened lixteen A2+ 573- 
OOO Nee fone mrs hes rode . 

ich ſevera} Canons were made touching the Diſcipline of the 

At Toledo in the eighth year of the faid Kings Reign was the Ar Toledo, 
tenth Council, conſiſting of 21 Biſhops, who ny a Decrees An. 647. 
ma certain Fiſtivals, and others relating to the Clergy, and 

' Protamins Biſhop of Bracars from his Office, being con « 
vict of Adultery. | 

At Toledo in the ſeventh year of Bambs King of Gothes 19 Bi- At Tolede. 
ſhops and ſeven Abbots were aſſembled by the Kings command, 
rg ſeveral Canons were made concerning Ecclefiaſiical Dil 
cipline. 

At Bracars a ſecond Council was held- (the firſt according to Ar pracare. 
Caranza,) wherein many old Opinions: of. the Pr:ſcilianifts and 
Maziche8ns . concerning Prohibition of: Marriage and Meats are 
condemned; together with- the Herelies of Samoſatenus, Photinus, 
arte ode NE hoe % Canon of this Council it 
was ordai t no Poe ung in the Church,e the 
Pfalter of the Old Lead 3 "%, 4 

At Bracara in Spain in the time of Bombas King of Gothes 3nO- at praca's. 
ther Synod of eight Biſhops was aſſembled, wherein the Nicene 
—_— » In the fifth Canon of this Synod it is 
ordained, That Upon Feſt ival' days Reliques encloſed in an Ar 
be born on the Shoulders of the Levites.as the Ark of God in the Old 
Teſtament was accuſtomed to be born. 

At Conſtantinople in the year 680. in the twelfth- year of the At conſtantine- 
Reign of Conſtantine Pogonatus a General Council was held, Pope Pe, An. 680. 
Agatho ng it by his Legates. In this Conucil were convened 
r50 Biſho ps (they who reckon 270 or 286 do compute the ableut 
Romans, and others conſenting thereto,) the Emperor himſelt was 
Preſident. In this Council was diſcufſed the Queſtion touching the 
Wills and ARions of Chriſt : here were condemned the Monerbe- 
lites, Sergins, Cyrus, Pyrrhus, Peter, Paul, Theodaras, together 
with Pope Honors > whoin the defence of Eutychians/m pleaded, 
that there was one only Will in Chriſt. This Council confirmed 
the Canons, not only of general, but alſo of particular foregoing 
Synods, as of Antioch, Laodiceg, and others. It alfo added, what 
was to be approved in the Orthodox Writing of the Fathers, as 
appears by the ſecond-Canon of this Council. Vid. Paul. Diacon. 

#} vit, Conllant; a 
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AtToledo, At Toledo the ' twelfth Council, conſiſting. of /3 3 Bilbops with 
ſome Abbots, and 13 of the Nobility, the tirſt yeax of the 
Reign of Eringius, towhom: Bomibas King of, the Gothes religned 
his Royal Authority, -chuſing rather to be Shaven than to, wear a 
Crown, and to enter into a Monaſtery than to {iz on the Throne of 
Mzjtſty. This Council (as to the Confeſſion.of Faich), adhered: to 
the Council of Nice, and confirmed the Acts made in the precedent 
Councits againiſt the Fews. Other Councils there were at - Toledo 
under the Reigns of Exringins and Fgiſts, but not of ſuch Re- 
mark as needs any apology for their omitſion. 
At London, At London in-the year 712. under the Saxons Reign a Council 
An. 912, Wwasafſembled, at which the Popes Legate Bonifaczus, and the chief 
Prelate of England Brithwaldus, was preſent. The two: grand 
Points treated in this Council, were concerning the ate, ing of 
Images, and Prohibiting Marriage to perlofs in Spiri Ofhes. 
At Conſtentine- At Conſtantinople about the ſame year of 712. a Council was 
ple, An. 732, Called by the Emperor Ph:lippicus, for the . undoing the ſixth 
General Council, wherein- the Error of the Jdonotbelztes was conr 
At Rome, ' At Rome in the year 714. a' Council was aſſembled by Pope 
AN. 714 yg 2 the ſecond, whereat two Biſhops of Britain were preſent, 
Sedulins and Ferguſtus, Moſt of the Canons made at this Council 
did concern Marriages, Maſſes, Sorceries, and the Mandates of the ' 
:  *  Apoſbolick Chair. | 
At Ront. At Rome agreat Councilof $903 Biſhops was aflembled by »Pope 
Gregory the third, having received a Mandate from the Emperor 
Teo for the aboliſhing of Images. In this Council-was the Emape- 
ror Leo excommunicated, and deprived of his Imperial Dignity, 
becauſe he had diſallowed the Forſhipping of Images. Now 1s the 
Popes Barmer diſplayed againſt the _—_ which is the .Fore- 
runner'of that Enmity which enſued between the .Pope aud the 
Emperors. 
In France, In France in the year 742. under the Reign of Charles the Great, 
AD. 742: Zacharias the Firſt being then Pope, a National Council of the 
Biſhops, Presbyters, and Clergy of France was aſſembled by Bont- 
Ffacins Archbilhop of Menrz, according to the Mandate of King 
Charles. This Council was called for Reformation of Abuſes .in 
that Country, or rather to reduce it to a conformity unto the Rites 
of the Roman Church. | 
Ar Corſtantina. At Conſtantinople in the year 755, and in the thirteenth year of 
'Ple, An. 755, the Emperor Conſtantine Copronymas, a General Council of 338 
Biſhops 'was aſſembled by the Emperors Command, In this 
Council the Worſhipping L1 Images was damned, and the placing of 
them in Oratories and Temples, as a Cuſtom borrowed — the 
agans, 


FI CEC 


and C onvorations. 


Payer: was forbidden ; yet if the 15h and: 17th Canons of this 


Council the Invocation of Saints is allowed. The Council of Com- Av. 730+ Bel. 
famtinople is by ſome accounted two, which others contra into 4* Concil. 


one, but the diſtinction (it ſeems) is manifeſt, becauſe the furlt is 
faid to be celebrated under Father Leo Iſaurus, Ar. 730. the (c- 
cond by Conf antius Copronymus in the year 755. as aforeſaid. - The 
one wppoleth the worſhipping of Images and Reliques, on which 
account both may be 25 one, or at leaſt united. The tft 
ander Leo diſcovers Interceſfion of Saints to be imaginary, and the 
wor{hipping of Images meer Idolatry. Germanus Patriarch of 
Conf antineple, and fohn Damaſcene, and others, too much in- 
clined to Images, are deprived of their Dignities. Gregory the 
third intercedes for Images in a Roman Anti-Synod, in which he 
excommunicated the Eaffern with the* mark of Heretical Image- 
breakers; bur this did not terrific the faid Confamtine Copronymus 
from declaring himſelf to be an Image-breaker 4 but aflembled 
338 Biſbops at Con#antinople, as aforelaid, over whom himſelf 
was Prelident, and the Maintainers of 1 Some 
will have This-and the ſeventh Council as Occumenical; but the 


Romans ſo abhorr'd_ it, that for this Comtroverlie about Images Vid.Paul.Diz:. 


they denied their Snbje&ion to the Greak Emperors : whence af- 
terwards enſued the Weftern and Eaftem Divi never to be re- 


appears by the Decrees thereof, | 

At Francfurt in the year 794. a Council was convened, but it is 
not agreed, whether it was an Oecumenical or 'Provincial-Council ; 
the more Ancient Writers will have it <o be Oecumentcsl, becauſe 
it was called by Charles the Great, and Adrian the 'Firit, and ic 
coriſiſted of at leatt 300 Biſhops 3 yet the later Writers will have it 
Provincial, becauſe it ſeems not to favour Images. Therealon of 
the convening this Council was, becauſe E/;perdus Archbiſhop 
of Toledo, and Felix Urgelitanus Biſhop of Aurelia or Orleance in 
France, preached, That'Chrift was only the adopted Son of 'God, 
which Aquinas refutes 3 part. 9.23. art. 4. But Binius with Longus 
and others will have it, that this Council or Synod confirmed the 
Opinion of the 24 Nicene Conncil coneerning the Adoration -of 
images, which Bellarmine will not believe, thoughihe wiſhes it to 

true, 

At Nice in Bythinia in the year9$8.a Council of 350 Biſhopswas 
aſſembled 3 in which it was ordained, That rhe Image of Chriſt, rhe 
Bleſſed Virgin Mary, and of the Saints ſhould not only be received into 
Places of Adoration, but alſo ſhould be adored and worſhipped. 

At Frankford in. the year 794. a great Council was aſſembled 
by Charles the Great, King of France, -partly by reaſon of the 


Here- 


Zonar. in 


conciled. ' How well the Nzcene Councilcorredted the Errors or this annal. 


— 


l.t. C6. 


|. 21, 22+ 
Rerum Rom i& 


Art Francfure, 
An. 794- 


At Nict, 9783. 


Art Franbſord, 
An. 794+ 


# 
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Heretick Felix, who called Chriſt the adopted Son of God in his 
Humane Nature, and was condemned ina Council at Ratwbowe, 
An. 742. partly alſo by reaſon of great Diſputes that were in moſt 
places concerning the 7 of Images, difallowed in the 
_ of Conſtantinople, ed in_ the ſecond Council of 

ice. 

At Menty, At Mentz, in the year $13. by the command of Carolus Magnus, 

An. 815. was aſſembled a . Council of 30 Biſhops, 25 Abbots, with a great 
number of Prieſts, Monks, Counts, and Judges, about Reformation 
of the difſolute manners of Eccleſiaſtical and Lay-perſons. 

At Rbemes, At Rhemes in the me year $13. a Council was aſſembled by the 

an. 813. command of Charles the Great, who not only called that famous 
Council of Frankford, An. 7 94. in which the Adoration of Images 
was condemned, but alſoabotit one and the ſame time, viz. An.$13. 
appointed - five National Councils to be convened in divers places 
for Reformationof the Clergy and Laity, viz. at Ments aforeſaid 
this at Rhemes 3 another at Towrs 3 a fourth at Chalons 3 and a 
fifth at Arles. In all which no oppoſition was made to the afore- 
faid Council of Frankford, nor was the Adoration of Images avow- 
ed inany of theſe Councils, 

- Tours, At Tours, An.$13. at the command (as aforeſaid) of the Emperor 

0: 813: Cearolus Magnus a Council of many Biſhops and Abbots was afſem- 
bled,for the eliabliſhing of Eccleliaftical Diſcipline in Towrs. 

i At Chalons, An. $13. was the fourth Council convened the ſame 

An. 831. Year under Charles the Great, and by his Command, for the Refor- 
mation/ of the Eccleſiaſtical State 3 the Canons whereof for the 
molt part are conſonant to thoſe made in the faid former Councils 
under Charles the Great. 

Ar Arles, 843, _ At Arles the ſame year of $13, wherein the four preceding 
Councils were held, another was convened by command of Charles 
the Great, wherein, as to matters of Faith, Church-Diſcipline, 
Regulation of the Clergy, Reformation of Manners, &c. the 
Canons generally agree with thoſe of the faid four preceding 
Councils, « 

At Conſtantino- At Conſtantinople in the year $71, in the third year of Baſilius 

ple, An. 871. Emperor of the Eaſt, and under the Reign of Lews 2d Emperor 

* of the Weſt, a Council was aſſembled by Baſilius the Emperor, 
againſt Photius the Patriarch of Conſtantinople 3 in which Council 
he was depoſed and excommunicated, and the Books he wrate a- 
gain(t the Biſhop of Romes Supremacy above other Biſhops, com- 
manded to be burnt. At this Council the Embaſſadors of Pope 
Adrian the ſecond were preſent, and great endeavours uſed to 
have all things therein framed to his content. In this Council the 


Worſhipping of Images was again allowedz And it was TT 
. at 
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"That the Image of Chri## ſhould be held" inf no lefs reverence than 

the Books of the Goſpel. 
At Acciniacum in France a Council conſiſting of Ten Biſhops Art 4ctiniceun 

was convened by Carolus Caluns, In this Council Hincwmarus Bi 

of Laudunum was deprived of his Office, 'andi his eyes thruſt out; 

but Pope Joby the 9th under the Reign'of Carols Craſſus, reſtord 

him to his Offic, becauſe he a ok ebay Bey 

Synod in his own Country, to the Chair of Rome. 

At Strasburgh, in the year, 899. and in the Eighth year of the ar Swat, 
Emperor Arnuiphus,22 Bilhops of Fania ies Aﬀembled. Many Aa. 899. 
of the Conſtitutions of this Synod (according to Caranza) ars' jr 
effet the ſame with the Canons of  formerQouncils. - Tn the 46; 

Canon vf this Synod it is Ordained, That'a 'Man, whoſe Wife is 
Divorced from him by reaſon of her Adultery, ſhall not marry again 
during her life. : 

At Rgvenna, in the year, 903, a Council of 74 Biſhops was cott- at xaverne, 
vened, whereat was preſent Carolns Simplex, King of France. In An. goz. 
this 'Coincit the Acts of Pope Formoſus had allowance, and the | 
Dectres of Srephanas the 61h were condemned and' burnt, 

At Rhemes under the faid Carolus —_— Council was affem- At rbemes. 
bled for correing the Abules of Church-Rents, a great part where- | 
of under pretence of the Kings neceflary occaſions, was converted 
by fome Courtiers to their -own Ni Gaz Falto' Artht- 
biſhop of Rhemer declaring his mind 'fretly-in' Councdt,- wis Hin 
by Vinemaras one of the rs 4 Coarty the like fot Hiythhg | 
beer knowh fince the Second'CountiF'of © Eybeſtr, cillel"iCooncil * * * 
= Briggandry, wherein Flaviames Bilhop of Conſtantinople was 

bs 3157 "07323 


At Rome,in the time of Orbo the Firſt,a great Council was afſern- at xone. 
bled againftPope Fobn the 136, or as-6th + 4fHrred, Pope ru 


42:6, In this Council the Pope vas deculell (Oddiining*sDaitord ly 
ma Stable, of Simony, of Hy, 6F makin the lived Pale 


like a Bawdy-houſe, of murthering Benedi# his Spirityal Father, 
of Gelding Fobn an Archdeacon, 'of raifing Fite',' of drinking 
to the Devil, of diftributing the” goldews Croſſes 'ind"Chulicet 't) 
tis Harlots, of imploring; from Fuprter: and Penis Tor His 
playing at Dice, and of his not Signing himſelf with the fign "of 
the Crofs. | | ” 

At Canterbury, in the year, 975. a Council was Aﬀembled, when ar canterhury. 
Dunſtawus was-Biſhop thereot. The Queſtion that was moſt in An. 975. 
debate at this Council, was concerning Marriage in relation to ſuch 
Perſons as were in Spiritual Orders, the which Dunfanus (whether 
his Crucifix ſpake True or Falſe, it it ſpake at all) declared his 


ment againſt. 
Jos - Uuun At 
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At Conftantino-/ 


ple. 


Ar Rhemes, 
An, 992. 


At Arles 
AN. 1029. 


Art Triburia, 
An. 1030s 


Ar Sutrium, 
An. 10465, 


Ar Rome, 
AN. 1050, 
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 'At. Conſtantinople under the Reign of Nicephorus Phacas Empe- 
ror of the Eaſt was a Council convened, by reaſon of Nic 

- his taking to Wife Theophenis the Relict of his Predeceſſor Roma- 
2», having been Witneſs in Baptiſm to Theophania's Children; 
the which ſo diſpleaſed Polyeuchxs Patriarch of Conftuncineyl, 
that for. the fame he, debarr'd ,the faid Emperor aly 
things, and ſo in effect -Excommunicated the Empetor, of the 
Eaſt. 

At Rhemes, An..992. in the Ninth year of the Emperor Orto, 
and in the Fourth of Hugo Capeto King of France, a Council was 
convened againſt Arnulphus Bilhop of Rhemes for countenancing 
Duke Chaxles,, who claimed the Crown as-next Heir, being, Bro- 
ther to Letharius. Whereupon Arnulphs was depoſed,and denuded 
of his Epiſcopal Dignity , who yet afterwards reſtored to it 
again by another Council at Rhemes, called by Pope Fobn the 


; Thirteenth. 


; At Arles, in the year,1026, and under the Reign of the Emperor 
Henry the Second, a Council was aſſembled in order to the appeali 
of the wrath of God and his Indignation at. that time manifeſie 


++. ++ againſt the greateſt part of the whole World. 
At Hallingnu- 
ſtat, An, 1023. 


At Halingnuſftat, in the year, 1023. under the Emperor Henry 
the Second a Council was aſſembled, wherein great endeavours 
were uſed to inake a; conformity and unity in obſervation of Eccleſi- 
aliixal Ritesand Geremonies:in Germany 3, wherein Laws were made 
canceming the'degrees gh, Goplanguuity. . 

At. Traburia, 48.1930 under the Reign of the Emperor Con- 
rade the Second a Cquncil was aſſembled, at which the Emperor 
was preſent, wherein were made ſome Conſtitutions concerning 
Faſting, ;. li>rg0I58%8G 5 ih 

At'Setrium in lraly,. Ax..1046.. under the Reign of the Em- 
perar. -Henry the Third was an Aſſembly by the Emperor for the 
poaiying GR grane; chiſm, in.. the Roman Church, when Three 

opes at: Quce., contended for the Popedom, wiz. Benedift the 
Ninth, '$ilyefter the Third, and Gregory, the Sixth, all which the 
Emperor and the Council di{-Poped, and choſe one Sindigerus 
Biſhop of Bamberg. to.. be Pope, whom, they called Clemens the 
Second, 4 | 

At Rome, about the year, 1050. Leo the Ninth aſſembled a Coun- 
cil at Rome againſt Berengarizs Deacon at Angiers, who dilap- 
proved the Opinion of Tranſubſtantiation, wiz. | That after the 
words of Conſecration the ſubſtance of Bread evaniſhed, and the 
ſubſtance of the Body and Blood of Chriſt was in the Sacrament gunder 
the Accidents of Bread and Wine [4 whoſe Letters touching this 
matter, not finding Lanfrankus Biſhop of Canterbury (to may 

they 
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they were direQted)' in | Normandy, ' were delivered to fome of the 
Clergy, who opening the ſame; lent them to Pope Leo the Ninth, 
whereapon this Council at Rowe was afſembled, wherein the aid 
Letters of Berengarius being read, they condemned him (though 
abſent) as an Heretick. ' 
' At Vercellu the ſame year Leo the Ninth afſernbled another Coun- a, Pertellis: 
cl againſt Berengarius: ' 1 | An. 1050, = 

At Towrs, in the year, 1055. Pope Vidor the Second affembled a ar rows, 
Council againſt Berengerius, who there anſwered, That he adhered Av. 105. 
to no particular Opinion of his own, but followed the common 
Dodtrine of the Univerſal Church. 

At Rome, in the year, 1059. Pope Nicholaus the Second affem- At Rowe,' 
bled a Council of 4113 Biſhops againit Berengerizs, who ſubmitting 3 295% - 
himſelf to the Pope and Councils correion, they preſcribed him 
a Form of Renunciation of - his Error, ſo there' called, which' he 
accepted, and recanted, yet afterwards publiſhed a Refutation of 
the ſame DoQtrine. In this Council it was Ordained, That the 
Ele&ion of the Pope (ſhould belong to the Colledge of Cardi- 
nak, - 

At Millan, - An.' 1060, Pope Nicholaus the Second by Petrus At Main, 
Damianius held a Council, wherein the Two chief/Points debated AD. 1060. 
were touching S:;mony, and the Error of the Nicholaitans, whereof 
they counted ſuch Prieſts guilty as had married Wives, though they 
did not (as the Nicholaitans) make them common. 

At Mantua, An. 1066. the Emperor Henry the Fourth aſſem- Ar Mantue, 
bled a Councit-or pacifying the Differences in -the Reman Church, Av. 1066. 
between Alexander the Second, and Candalus, called Honorius the 
_— wherein Alexander was declared Pope, and Candalus par- 

' - At Wincheſter Pope Alexander the Second by two Cardinals ſent At 14;rchefter, 
into England, Aſſembled a Council to appeaſe the Troubles of the 

Church in this Kingdom 3 wherein they depoſed certain Biſhops and 

Abbots, among whom Stigandus Biſhop of Canterbury, becaule he 

had poſſeſſed that Chair, Robert Archbiſhop thereof being then alive, 

and becauſe he poſſeſſed another Biſhoyprick with it, viz. the Bilhop- 

rick of Wincheſter. 

At Friburg ( anciently called Tributis ) the Biſhops of Germany At Friburgh, 
aſſembled themſelves in a Council, in which they declared the Arch- or Tribute. 
Biſhop of Bremen to be an enemy to their Country, except he deli- 
vered up the young Emperor Hewry the Fourth, to be educated ac- 
cording to the Covenant made between the Princes and Biſhops of 
Germany during his Minority, 


Uuun 2 


If Canveila, Symods, 


, ': At Mentz,y dw, 49694 8: Coungil-vas Aſſernbled 


purpoſe, - 
At Erfurd, An. 1074- the Biſkop of Ment, aſlergbled a 


Coundil, 
, Jn arder to an oblervance/af 4 Command from Pope, Gregory 71h, 


* ,; touching a ſeparation of the Prieſts within the, Bulkoprick of 


At #0rWts. 


Ar Friburgh, 
An, _ 


At Rane. 


At Brixia, 
An. 1io80, 


At Rome, 
An 1081, 


At Bentvintum, 


_ - , defermingtion-of-thisGound 
P | He Popedaws,” which was (ubſcribed 'by all Biſhops preſent at. che 


the Princes « 


- ., from/cheix Wives; ot; elſ6;ra © —_—_ By 
..;. reaſon whereoh, hr Font ot cgi 


of Tiches 
from Taring;a,, this, Cound! roſe in a/tumuk and great confuſion 


re infetta. 

At Ments, Av. —_ the Biſhop thereof (being commanded. by 
Pope Gregory. 7th to.leparate Khanh txom thejr:Wives) convened 

a\Synod > but the marxied' RN the:Biſhop of 2enrzs 
=_ the Biſhop of. Chun the Popes ena that this Council ao 
8 the former, was diſſolved, and nothi /t 

At Wormes the —_—_— aſſembled the Biſlops of his King- 
dow; in ordes 10.4, pr pm of Pope Gregory 7th, otherwiſe called 
——— » Ambition, Awvarice and Pride. The 


was, That be fhou}d be removed from 


At Friburgh, An.,1076. another Council was aſſembled, wherein 
Saxery and Sweye appeared in favour, of the See of 
Rovide againlt the Emperor: Henry the Fourth, © 

At Rowe by order of - the Pope a Council was alſembled in Long, 
wherein the Emperor Henry 44h was not only Anathernatia'd,. but 
alſo denuded (as tar as in them lay) of his Impexial Dignity. 

At Brixia, in the year, 1080. the Emperor Henry 4th aſſembled 
S—_ of Germavy and Italy, togethet with many Princes of the 

pixe; All, which conſented, That, Hi/debrand ſhould be depoſed 
from the Papedany, and Gilbertws Bithop of Rawenne placed in his 
room, 

At Rome, An. 1081; the Emperor Henry 4th, with the Advice 
of the Roman Senate, appointed a Council to be aſſembled, wherein 
Hildebrand was depoſed, and Gilbertus, otherwiſe Wigbertus,to ſuc- 
ceed in the .  Ehis:Cowncil ' was called'by the ſaid Emperor, 
{oon after he had belieged and taken the City of Rome, 

At Beneventum a Council was Aſſernbled by Pope Victor the 
Third, who before his Election to the Papacy was named Deſederius, 
Abbot in Caſſmates, choſen by the Romans, not regarding Gilbertus 
whom the Emperor had made Pope. In this Council YVi&or the 


Thid Anathematiz'd Gilbertus Biſhop of Ravenna. 


At 


! mom non 
and Conmeations. 615 

At Clermont in Overnie of France,in the year, 10g5. Urbanas the ,, 

Second convened a great Afembly, wherein it was Qrdained, That an. 1252.” 
an Army ſhiwuld be raiſed for ſupport of the diſtreſſed Chriſtians in 

ruſalem, exd recovery of the Holy Land out of the hand: of the 
TInfidels : The whichwas likewiſe Ordained in the Council of P/4- 
centia, and. other Councils of the lefſer concern here omitted for 
Brevities ſake. - In the next, vx. the: 12:6 Century, there were 
above 115 Councis: To infiance'in the moſt material of them may 
{utfice for this Abridgment. 

At Paris Urhanus the Second, at the complaint of Alexius Em- ** Paris the 
peror of Conſtantinople againſt the rage of the Twks, aſſembled a **? ©vuy« 
Council of moſt Nations, and was preſent himſelf thereat. In this 
Council were appointed 100000 Men out of the Weſtern Kingdoms 
for the Holy Land. 

At, Florence ' Pope Paſchalss the Second convened a Council, j, p14144c4 
wherein the Biſhop! of Florence was called to an account for An. 1110. 
Preaching openly, That Antichriſt was already come; for which 
he was ſharply rebuked, and commanded, That for time to come 
he ſhould utter'no fuch DoQrine. | 

At London,.in the year, 1102+ in the Third year of the Reign a; roanden 
of Hen. 1." King of England, Anſelmus Archbiſhop of Camterbury Au. 1102. 
aſſembled a Council for m— the Marriages of Priefts ; and 
the year following was ined to convene Council at 
St. Pauls in London, to make Conſtitutions tor the puniſkment of 
ſuch as defiled-chemlelves with Sodorwitical Luſt. 

At Mentz,, An. 1106. a great Council was aſſembled againſt the a: 1en's, 
Emperor Henry 4th, whom they condernned of Heretie, which was An. 1106. 
$;imony, becauſe he would not retign the right of Inveſture of Biſhops 
into the Popes hands, and having Excommunicated him took off his 
Imperia} Crown, 

At Troyes in France, in the year.1 107. Pope Paſchalu*he Second At Troyes, 
convened a Council, which treated concerning the Inveſturs of 32 1197- 
Biſhops, not to be in the Power of Lay-perſons. 

At Triburia in Friburgh, in the year, 1119. the Biſhops of Gey- At Triburia, 
many aſſembled concerning the Inweſture of Biſhops, and in oppoſiz 9+ 1119. 
tion to the Emperor Henry the Fifth. 

At Senon a Council was called againſt Abelardas by reaſon of his Ar Senor. 
Hereſie : He was alſo accounted an Heretick in the Council of 
Soyſſon, 

Lf firſt Four Lateran Councils are comprehended under one r. Laterar, 
and the fame Title, as more favouring the Rowen Difſentions, than An- 1123. 
the Dodtrine and Diſcipline of the Church : The fuſt under Henry 
the Fifth, and Calixtas the Second, which had 300 (or according to 
Bellarmine,900) Bilhops.and 22 Canons, In this Coundl —_ 
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the > ry was laid-alide, the Veſtares with the Ring and Staff 
were taken from the Emperor and-given to the Pope 3 who abſolved 
the Emperor and gave him Power of elefting German Biſhops. In 
this Council there were —_— Croſſes for the Sarazene War, by 
means whereof Pardon of Sins might be granted tothem that under- 
took that-War, and to their Families. 

The Second Lateran Council was under Lotharius the Emperor, 
and. Innocentius the Second, which increaſed to the number of about 
2000 Biſhops. This Council omitted Thirty Canons lately pub- 
liſhed -by Gratian from -the Vatican Library, which Bellarmine is 
faid to reject : It diſcharged Peter uſurping the Romen See after Leo, 
under the name of Anacletus the Second 3 branded for Hereticks 
Peter of Brug, and Arnaldus of Brixia the Diſciple of Peter Abul- 
lard, who reje&ted Pedobaptiſm, Church-buildings, and the Ado» 
ration of the Croſs : It proclaimed theſe Lay-perſons to be. Sacrile- 
gious, and incur the danger of eternal damnation, who receive 
Tithes 3 and deprived Uſurers of Chriſtian Burial, and curſed them 
to-Hell. 

The Third Lateray Council was under Frederick-the Firſt and 
Alexander the Third, by an Aſſembly of 30 Biſhops, who made up 
the difference between this Alexander, and one Ottavianm and his 
Succeſſors Gindon and Fobn, a German taking up the quarrel with 
him 3 which Difſentions divided Ewrope into Parties. Allo the Albi- 
genſes under the name of Cathari, Publicans & Paterini, taking, 
their Riſe from the Waldenſes, were here condemned; Lombard, 
who affirmed that Chriſt according to his Manhood was nothing, 
was Cenſured ; Ordinations made by Schiſmaticks wholly abrogated, 
Private Oratories and Prieſts for Leprous Perſons appointed, and the 
_— of Vilitations by Archbiſhops, Biſhops, and Deacons pre- 
{cribed, 

The Fourth Lateran Council was under Frederick the Second, 
and Iynocentins the Third, with 400 Biſhops and 8o other Fathers, 
This Council reje&ted-the Book of Foachimws the Abbot againſt P, 
Lombard.eſtabliſhed Tranſubſtantiation. Auricular Confeflion,and the 
Papal Abſolution of SubjeRs from their Allegiance : It exaGted an 
Oath from Secular Magiſtrates to expel Hereticks nominated by the 
Pope. This Council by Indulgencies encouraged thoſe that went 
with Croſſes for recovery of the Holy Land under Godfrey of Bul- 
loigne prohibited Plurality of Benefices, and Sale of Reliques. 

At Papa, in the year, 1160, the Emperor Frederick the Firſt con- 
vened a Council,occalioned by the difference between Alexander the 
Third.and YV;#or the 4rb,tor the Popedom after the death of Adrian 
the Fourth. In this Council YVi#or the Fourth was declared Pope. 
Whereupon Alexander the Third cauyencd a Council at Clere- 
mont, 
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mont, in which he Curſed the Emperor, Pope Vi&or, and their 
Adherents. 

At Rome, in the year, 1180. a Council of 180 Biſhops was con- Ar Rome, 
vened by the. Popes Authority, Their Conſultations and Canons Ao. 1180, 
were touching - the - form of EleQing Popes for the future 3 alſo 
touching Eccleſiaſtical: Dignities and Diſcipline, touching Excom- 
munication, Relidence, Continency, Plurality, Patronage, Preſenta- 
tions, Feſtivals, Ufurers,, Fews and Zarazens, and the like. 

At Romen the,year, 1215. Pope Innecentizs the Third convened At Rome, 
a-General Council, wherein the Do&rine of Tranſubſtantiation was 3» 1215+ 
ratified. This was another of the Lateran Councils. . 

At Lions Two Councils, the Firſt called by Frederick the Se- 1. At Lions, 
cond, and Innocentins the Fourth, about the year, 1244. In this 3% 1244- 
Council the Emperor that deſerved ſo well of the Chriſtian 
Church againſt the -Intidels, was after four Excommunicaticns 
depoſed by the Pope, prohibiting that any ſhould name him Em- 
peror : -Being thus Depoſed, he defends his Right by his Gibilines 
againſt the Guelphes of the Papal Party.” In this Council appears 
no other Preſident than the Pope himſelf, who with 140 Bithops 
and Abbots endeavoured under colour of recovering the Holy 
Land, by the Fifths of .che. Church to. redeem the Eaff. By this 
Council new Feſtivals were inſtituted four the Canonizing of Roman 
Saints. The, Seventeen Inſtitutions aſcribed to this Council, are 
faid 'to be rather \Political and Polemical than Eccleſiaſtical, and 
( according to Bellarmine ) are to be found in the Sixth of the 
Decretals. 

At Lions the other of theſe Two Councils was under Redolphrrs 2. At Lions, 
the. Firſt at Haſpurge, procured. by Gregory the Tenth, contiſting 
of at leaſt Seven hundred Biſhops : In this Council was preſent 
Michael Palzologus the Greek Emperor, Aquinas ent for to this 
Council, dies in his way thither, where Bonaventure, after his being 
created Cardinal, died alſo. In this Council the Pope in behalf of 
the Holy Land requires a Sublidy, the Tenth of all Eccleſiaſtical 
Rights for the ſpace of Six years. In this Council alſo it was or- 
dered, That there ſhould be bowing at the Name of JESUS. 

There were 31 Conſtitutions or Canons made by this Council , 
which though omitted by the Summyuliſts, may yet be found in 
the Sixth of the Decretal.s, 

At Vienna, in the year, 13111. under Henry the Seventh, Clement ,, ,,., 
the Fifth being Pope, a General Council of above Three hundred: aq, 1311. 
Biſkops was convened, In this Council was (et forth a Book of 
Papal Decrees, called Liber Clementiarum, which was ratified by 
this Council, In this Council alſo it was, that Corpas Chriſts 


Day was Ordained to be a Feſtival, and the Order. of Templers 
to 
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noygen Se 1-3- urged in this Council, the Templers are removed out of the 


= 
murthering of the Abiſſins Ambaſſador, and other Impieties and 
Herefies. Whether Trithewmim did hit the mark or not, it matters 
not ; Notorious it is, That the Templers were very Rich, but if that 
were a ſufficient pretence for Herelie-and Expulſion ( as ſore com- 
ceive ) then there would be no ſuch thing as the Church of Rome, 
at leaſt not Orthodox, - In this Council the Clergy are permitted 
_ to take an Oath of Allegiance,not of Subjeftion to Lay-Magiltrates ; 
alſo Peter Fobn, the Dulcimiſts, the Fratricelli, the Beg wards and 
Begwins, together with the Lollards were condemned.. Peter Fohn 
was condemned for denying the Soul to be the form-of Man; anew 
piece of Herelie againſt Natural:Philoſophy. The Conſtitutions of 
this Council under the name of Clementine, are extant five Books 
for a _ of the Canon Law 3 in which is that famous 
Decree of Conſtituting Profeſſors to be maintained by a competent 
Stipend at the Court of Rozxe, at the Univerlitits of Pars, Oxford, 
Bononia, and Salamanca, fot the inſiructing in the Hebrew, A4ra- 
bick and Chaldee Languages, whereby the Fews and Adabumetans 
might the more eaſily be converted to the Faith. 
The Fifth Lareran Council, in the year, 1311, under Maxinthan 
the Emperor, Pope Fuljus 11. Preſident thereof. It is ſuppoſed this 


Vid. Prideans Council 'was called for difannulling another at Pſa, where fome 
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Cardinals were met againſt the Pope. There were convened at this 
Council-114 Biſhops, and it had Twelve Seflions, Five whereof 
were under. Fulius, the other Seven were finiſhed by Leo the Tenth. 
Suarez, Cajetan, and Navarr profeſs this to be a rejected Council. 
The pragmatical Decree made at the Council of Bafi/, in defence 
of Ecclcliaſtical Liberty againſt Popiſh Uſurpations, is here diſcufſed 
and exploded. The Immortality of the Soul is here allo defended, 
-concerning, which many at that time doubted it, others wantonly 
diſputed it, and others heretically denied it. this Council a re- 
ſtraint is id on ſuch as in Preaching wreſt the Scriptures at their 
pleaſure to uphold and diſperſe ſome firange Opinions ; which re- 
ſtraint extended alſo to the impreſſion of Books not Orthodox, nor. 
Licenſed as fuch. 

At Psfa,'in the year, 1409, was (as ſome call it) a General Coun- 
cil, conſiſting of Twenty three Cardinals, Three Patriarchs, three 
- hundred Archbiſhops and Biſhops , Twenty eight Governors of 
Monaſteries, and a very great number of Divines, and Ambaſla- 
dors of Princes. The great Diſſention between Benedi# the 
Twelfth, and Gregory the Thirteenth was the occation of this great 
and Firli Council at Piſa. 'Both which having, been- Summoned, 
are Depoſed by this Council , and Alexander the Eighth placed 
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after Grepory the eleverith, ſorne Cardinals exalted Urhan the ſixth, 
cw Clorhent tht faxth.- The Nitions are divided into-parties,: 
Tifh (as reported) with the Frenchand Spaniard adhering 
toOle 3 but Urban dying at Rome, Boniface the ninth monies 
his place; bar Angelus a certain Venetian ſucceeds him andex- the. 
Title of Gyeg## the twelfth; Clemient alſo being. removed,,had- 
for his Succeſſor Perty de Luna a Spaniard, —_—_ name” of Be-; 
nedie# the” thirteenth. To quench this Flame the Cardinals and 
— meet at 'Piſa, where hey exalt one of Creer unto the Papal 
cake under the Title of Mexende the hfth, who ſickening 
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AD. 1431. 


faid Emperor. Sigi/mgng called, this Council-at:Conf ance," and be- 
ing It at the ſame, was firſt accuſed..of many Crimes, then 
depoſed, and Martin the hfth exalted by the, Council to. the Pa» 
pal dignity. * There wete 45 Scffions of this Council,: in 'the 8:6 


_ whereof the Dodtrine of John Wickiffe was 'condemned, rand: his 


Bonesordeted to be taken out of. his Sepulches/ and burnt. (In the 


© 13h Selſion, thereof it was onlained; That ,no-Prieſt under pain 


of Excommunication, ſhould communicate unto the /People-under 
Kinds of Bread and Wine. In the 15:h Seſſion the Sentence of 
Condemnation of .Foby - Huſſe was read and publiſhed; -and him- 
ſelf delivered to the Secular Power tobe burnt. In the 2x Sefhon; 
the' Sentence of Condemnation was pronounced againſt Ferome of 
ire, who was allo delivered to the. Secular - Power to. be burnt: 
In this Council it was concluded, That :che Council:is above 
era and that an Engagement with an Heretick .is not. to 
t 
At Baſil 'in the year 1431. was a General Council afſernbled, 
procured by Sigiſmund the Emperor, of Pope Martin the fifth, and 
afterwards of, Elgenius the fourth, in which; Cardinal Jalien. of 
Avelatum was Prelident, and which continued righ 18 years. This 
Council had 45 Seffions, and therein it was alſo. concluded (as in 
that of Conffance,) That the General Council is- above the Pape, 
and that all perſons ought to be ſubje& , to the General Council, as 
Children are ſubje& to the Authority of their Mother, Pope Eu- 
genius confirmed this Council by his Apoſiolical Letters, whom 
notwithſtanding this Council depoſed, and in. his xvom choſe 4- 
wedexs Duke of Savoy to be Pope, whom they called Felix the 5th. 
For this Pope Eugenius the fourth, being cited and not appearing, 
was for his Contempt, and the faid Amedews Duke of Se- 
bendis, who lived an Hermites life in the Mountains of Ripelis, by 
the Cardinals is exalted to the Popedom, and. ſtiled Felizthe 
fifth. - Beſides the d here, That the Council is ' above the 
Pope : It was alſo confirmed, That the Pope cannot diffolve, pro- 
long or remove the Council, being lawfully called. Yet after this 
the ſaid Eugenixs conſtituted an Anti-Synod at Ferraris, which af- 
terwards removed to Florence, where he ated with the Greeks, the 
Emperor being, preſent. They of Bafil mean while confirmed the 
pragmatical Decree, condemned Popiſh Baſtardy, fupprefled Con- 
cabines, and ordered how the Fews might be brought to Chriſtia- 
nity, They declarcd allo the Bleſſed Virgin to be free from the con= 
tagion of every Sin,indulged to the Lay- Bohemians the uſe of the 
Cup in the Ewchari#t, and by reaſon of a raging Peltilence betake 
themſelves from Baſil to Lauſanna, where the Emperor Frederick 
perſwaded Dyke Amedeus to renounce the felicity of Pope Felix. 
| At 
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. At Florence in the year 143T:a Coundit contrary to that at 
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ncil the Empezor and: Patriarch of Conf 
Others, of the Greek- Church were preſent; and were 'pteyal 
with to, yield tq many- points of the | Rowen Church, but < 
never be-prevailed with.to. believe their Doftine of Tranfibfian- 
tafin, This Florentine Council began at #trrarie, under Alber- 
ths; Empexor, and Evgenias the fourth, whence by reaſon -of a 
Peltilence ie did remove to Florence, and was there finiſhed. In this 
Council were 141 Biſhops, the Pope himſelf Preſident, who de- 
poſed the Council of Bf at the fame time by the Germans. There 
were preſent at this Council Fobn Paleologus, with the Patriarch 
Feoſeph,and the Greek Doors. In thisCouncil were debated cer- 
tain Articles concerning the Proceding of the Holy Ghoft, with the 
Addition to the Nicene Creed [and from the Son, ] Purgatory; the 
Power of Suffrages, and Sacrifice to the Dead, Tranſubſtantiation, 
the Adminiſtring unleavened Bread in the Excheri#t, but eſpecially 


the Popes Supremacy. 


At Trent in the year 1546. was a Council held under Charles At Trent, 
the fifth and Ferdinand the tenth, Paw! the third, Julias the AD. 1546. 


third, Pius the fourth, Marcellas, and Paulas the fourth 3 for 
this Council continued no leſs than eighteen years : At the firſt 
Meeting whereof were ſeven Seffions in the two firſt years 
thereof. The _— —— — — cc 
dy Bene bop _——— _ of 
ars ing in Germany : At thi Meeting the French 
King proteſted againſt this Council. The third Meeting whereof 
was nine years after the ſecond, it being appointed by Pope Pius 
the fourth 3 there having been in this interval, fince the fecond 
ing, when Fulivs the third was Pope, two other 
viz. AMarcellss and Paulus the fourth. At this third and laſt 
Meeting there were nine Seſſions, the laſt whereof began the 
thixd of December, An. 1553. The chief points treated of at 
this Council were concerning the Scriptures, Original Sin, Juſti- 
fication, the Sacraments in general, Baptiſm, the removing of 
the Council, the Euchariſt, Repentance, Extream UnQion, Com- 
munion of Lay-perſons under one kind, the Sacrifice of Maſs, the 
Sacrament of Order, Matrimony, Purgatory, worſhipping of Re- 
liques, Invocation of Saints, Worſhipping of Images, Indulgen- 
cies, the choice of Meats, Faſtings, and Feſtivals. The Hiſtory of 
this Council of Trex is extant. 
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cpmprizin the later as the. former part of the aboveſaid- 

defivition F {te ption ; the Leſſer _ comprizing only the former 

part thereof., De Except.c: « nobs. Lindw. de Cobab Cler. plin wh 

Sacraments: Extammunicatio , quali, extra Communionem. For 
Exommar Frys Commionen Ectleſie [c ie 3 vel 

C11 wee Cenſiiya Fecleſia caexcludens aliquem a Communione Fidelinms (4). 
pot nihil in CR—_— Cenſure, when it is juſt, is not by any means 
oO dp or" £7 Des ; for Chriſt himſelf is the Ambor 
(9) _ 18.17. therepf (5),' * Ancien Hebrews, ſuch perſons as were 


SIT? here Ain 4 i, bcin F.; 4 
Th 3: 14- exatts, to be ſhuit'd or av omegori 35D WS pre £—-—} 


That'of out' urine Marth. 18, 17. [ Let yr be unto woofer As ans 
Heathtn Man,and s Publican] ferns to refer to ſome ſuch Excom- 
munication; the power whereof by way of Inge being then 
few Sanbelrm, or Tdlledg of 


in IH 
(2.) This 


dy uo Maranaatha, Our Lend erkebs ras word 
tdin the. greateſt ———— among the -Chriftians,' inc 

or ..m kt: wnmoned the-perſon Excommu- 
ann before AI Tribunal at the laſt of the Sor 
of. God, or that ſuch as weze under this:cenfure'of--the Chnarch, 
were given up and reſerved to the Lands... , to:be. judged by 
him 3 and —_— Cwikhout Repranac macro are” 
to nothing, but. comihgot- ef Ven- 
Pf em Ip mich. tant Hopbeio kf Eaedb Gam nonde 
lade,,, B 2 ke Lord Jamath ahve rev wh bus Saints; 6" 
execute Mr. &ede doth tup-/' 


to be derived from [Sam]. that is:[thei and | Mitbs}. thatis: 
[death,) Their death. But not to ink An the words where» 1 
by this. Ecclefiaſtical cenſure of Excommunication. is Tignified:; tor'» 
Oh bets a Dlb of Lightning, warpeofiht-Thindirgf'tles | 
urſe it ſe 

(3.) Although every, Excommunication is an Ecdefaliical Gens*: 
ſure, yet every. Excehiaſtical Cenfſure is not .an-Excommunication:s. - 
for an Eccleſiaſtical Cenkure may be az well prr Suſponfiavems,rand | | 
per Imterdiftum, as per .Excommunioationems Extrs —— 
querenti. Hauc 3h Cen/wram fulminare EdelefiPu F 
quibus ab bomine, Lege, vel Canone, aut Conſuetudine tribuitur Far | 
riſdiffio Ordinaria. De As. Org, c. cum. aþ Eccleſiare 


(4) & | 


(d) Caly. Com. - 
,lbid.f Buxtory. 
'Lexic. 
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ng rae” 
w- hurt rey es Exvothinanits © Bxborre) dd: 
rocurd 

; [ 65.) Norwkfaading thikaw dork ice + extlutte od Eatort- 
© rrqunieats fiom:ſtich laviul folks; &s /ſpe qhilws wet + 4 ep 


"*todeojnix] Glaſibiloto-owb. Ah 
_ depending the Exccotngumieation,: hens" ; 
Adtions acLaw'ascoPidaddl; yet! ti" riiay 


od fi fo 


: o lod? bis 321g! 1 DN _ n) 97 | 
gy Es 
—— Get erpothetly yt cl 
that is5 Tha hi +. {erDarss (an there(bre the Cationete®” 
aMſſica'Sunrions or previews -Cifition\ to the * 

befoxe: Sentente? of” Pxcominanieationt be Frome 


#3 Maſke 
Cn anrebſt' 8 de. Man Obethe int er-attatwor. de Cen c; 
fin, \im Des. oft. —I areas Earnjon' j Ta Newt _ 
- copuminitt Emceſ/tt4 wot#eff-1 $,nift Mo- 
nirewl 'C anon jt acctinre 1 itidive dt Sehtentia' yl nh 
dann b>Ube6thedumeparey forthe fare cauſe be! Excommitnis 
. canid iapadbcuvin whichochſe there natils-not ary previous Citation” 
.or Monition, as before ; Nam Excommunicatio-que ſit [2fitis 6x et 
dewO tne 0nonovealien; Minitione pr evie;Ibid. 
Exmoor aww 7 Forin truth his Extornimunica-- 
GE ere acne Yeh tente ofExcortintumication, but” 
only Rmovalionofichertorniee: with an Apdtavition for which 
reaforiths,\that" he PwcormenttenoN 25 upath pronoinett: 
.agaiaſtcho: (ſarnecperſon'\ ov the ſafrit*cduſe” r&þexted"by, Him, may 
'be nulla-Cit ation, | wallive Monit ione "pr etetlente. Thi. & Pxte: de 


Judas. c. ita quorundam, Whence it doth appear, That a perſon 
* \#/ Excom- 
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Excommunicated may be Excommunicated again, either for the 
ſame or ſore other new Cauſe. Ibid. & 3. 9. 4. engeltrudars. And 
though the firſt Excommunication is in effect (uthcient for- the 
ting [ich an one out of the Church, fo-that he who. is ance.calt 
Gag. of the Church, amplias excluds non poteſt 3, yet by this ſecond 
Detunciation there follows another effect, and that is, That there» 
by he may. be reputed and held by all the Faithful in all. places, -as a 
perſan-utterly ſhut out of the Church, dJonec per farm, Fudicem ſe- 
cundum formam Eccleſia fuerit abſolutus. Gloſſ. ibidireerhi & de- 


muneientur., | 


"15. Alto,. whe a_peaſon Excotamunicated hath- forey / days Old N.B. 34, 
palin th ve em ra Lays, under - that Sentence; 35: Þ+ 


the Bithop may then make his hi  Addre(s to-the'King for 
the apprehending and impriſoning ſuch obſtinate Excommunis 
cates z but, this may.not be done by any inferiour to a Biſhopj Nars 
ad rogatum pr alatorum inferierum Rex non canſuovite{oribere-pro 
Captioie Excommunicatorum. Lindw.de Sententis, Excomeigrateress 
glefſl in-verb, Pr alatorum. And therefore jf a Man be Excominu- 
nicated by. any inferiour to. a Biſhop, :as by a Dean, 

or the like, yet the Supplication for. his Majeſties Writ: onght to 
be by the Biſhop of that Diocels, and in his.Name;3. Naw ] 
orey Epiſcopis non poſſunt invocare | Brachium Seculgre, ."Ihid-'& 
Lindw. Je Cobab. Cler. & Mul. c, 1, $. & ſinec. wer. Brochinin 
Seculare. And.in caſe the Biſhop ſhall: herein refuſe 'tp+1do what 
the, Law requires, he may be conſtrained thereto by the” Arch» 
biſhop. 13d. &- de jur. patron. c. nullus: Nor can the Excommu- 
nicated perſon, who (atter forty days perſiſting. in hisobſtinacy J 
$ upon: the * Kings Writ (on the, Signyficavit). pro \Corp. Excont. 
Cap endo apprehended, or like to .be apprehended, evade lmpri- 
ſonmeat, 'or defend Himſelf by an_ Appeal, or by ,vertue thereok, 
or by ſhewing the fame - the Plas. Lang _— under 
pretence of a dependency of an- Appeal he'may- elgape -Impriſon» 
ment 3 becatſe ſuch Appeal as to the validity or inyalidity thereof, 
or tengat, vel non teneat,” Jegitima wel non logitimp, falls, under th& 
ſrgtiny 'and TO, won tr Logon Eccleſt» 
aſtical Judge; and therefgre, /iraks indagatio five dt \pertaing 
not to the Seallar Judge, it were frivolous 'to alledge : that. before 
one not qualited to examine the merits. of the Appeal; Dzthc- 
pr eterea. gloſſ. in verb. Dari debet. And as perſons Excommuni- 


cated < gally have any ſhelter or —_—I 
of hi Nope: ſo neither do, the Canons fſutfex - the-Coritems 
| t fr of Excommunication to. gg unpuniſhed 4 
' which number - regularly and , generally - are- computed - all 
ſuch as aim indurato do pgreey wa Excommunication by 
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the ſpace of forty days 3 according to the Cuſtom of the _ 
of /Evgland. Lindw. de Sentemia Excom. c. ut Archidiacom. 
m verb. Contemmentes. But more ly the Canons h 
them Contertiners of this Excommuthication, who. add Culp. 
valpe > or go intothe Chinch, albeit Divine Service be nor 
unleſs jt be'to heat the Word preached, which being 
ended, he- is immediately to depart 3 or. ſtand at_ the Church-door 
in the time of Divine Service, and hearing the fame, albeit he go 
nbt within the Church it ſelf,” or thraft himſelf into the company 
of others, when it is in his powex to-avoid itz or laſtly, when he 
- continzies too long ſecure ' under ar fch Sentence of Excommunica- 


: * tion without reperitaride, whereby the Law concludes him fo 


manaded"by his obſtinacy, as' no Spiritual Phyſick .can have an 
operation upon hirn : And although regularly the Return of 
2 one is to be expetted-ufy; ad anni 3 yet in this Kingdom (quoad 
wruoeationens Rrachii Seeulatts), Irs foffcene if CR lors be ex- 
pired -after his\Excottintttication., '1h14; c." 1. authoritate glofſ. un. 
verb. Contemmnentes.” And whereas we often.in the Law meet with 
certain Caſes of Offences, 'incurring the Sentence of, Excommu- 
nication ipfo fato, that is, as aforeſaid, nullo. hommu mini 
ivrervenionts 3 Requiritut 'tameen even, in that caſe, Sententis Decls; 
ravotia.' C. twin ſervunll.”'L et de Here. ti.6, .& Lindw, de Foro 
Co I. ior b; * ; A : þ | 
(8.) 1ts therefore Hot impertinent Here "to" inſert, what Drie 
cipally thoſe Offences/ ate, on the Guilty whereof the Law doth 
inflict this'Excommunication ipſo fatto. Lindwood tells.us, that 
there are found atnony the Canons and Conſtitutions 
thele Cafes following , * wherein Excommutnication. ; ge. fafto is 
nad; +#. {r.) A witfd 'and malidons impeding the 
flow of the Canon againſt Tncontinenty, ſpecially in þ Thea 
s tw Concubines. (2) A clandeſtine and furreptitions neg 
at Law, tven to the Writ of wr0% ==mgg/ ? nſt an innocent 
ſon, and | t 'of the Proceeding, CO J, Bi ls 
aty Trhocene' Clergy-rnan x ea Temporal 
whereby he happetis'to* ſuffer under 'the Secular Power, (5 Ty A 
laying Snaves "to entrap any in holy Orders; whereby aftrwards 
to ' them falfly before the Secular Powers with Crimes, 
they were- not Otilty, (6) A. violation of lawful Se- 
queftrations made by the Biſhops, their Vicars general, or priu- 
cipal' Officiak, (7) ) The exe of Ecctefaſical Junſdiction. by 
any Clerk *mairied, of by any Lay-perfon, in mattets 
properly pertaining to the copritzance' of the Chuych, (8 
obedience to/ the Grepb#izn Conſtiturion, forbidding the WE 
of two Benefices Incompatible cum Cura animarum — a 
pen- 
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Diſpenlaton. 'p) A procuring to be preſented to 2 Benefice that 
1s already full of an Incumbent, by vertue of the Writs of 

non admifit, or Quare Impedit, or the like. (10) Abettors and 
Adviſors of any to t Conveyances or Deeds of Gift in 
fraudem Eccleſia, Regis Creditorum, aut baredum. (11) All ſuch 


as hinder any of what quality ſoever, that are legally Teſtable, . 
d 


from making their laſt Wills and Teſtaments, or afterwards do 
wyuſtly obſtruct the due execution of the fame. (12) All fach 
3s hinder the devotion of the people, in making their ; 
and paying their Tithes , converting them to their own 
(13) All fuch as deny the n_ the Tithes of any Fruit, 
or moleſt and hinder the thereof. (14) All Lay- 
perſons who uſurp upon ſuch Oblations and Offerings as are due 
and appertain only to Eccleſiaſtical Perſons, without their afſene 
and the aſſent of the Biſhop. (15) Sacilegious Perſons, and al 
ſuch as invade the juſt Ri Liberties, or Revenues of the 
Church, or otherwiſe jully pare themlelves de bong Eccle- 
fiaftics. (16) All Bailiffs and other Officers, that unjuſtly enter 
upon the Goods of the Church, or unduly exa&t from the ſame, 
Ang cnn pe a OG 2 I Fo. 
17 oppugners of Epiſcopal Authority, or that and 
the exerciſe of Eccleſiaſtical Juriſdiction, and all ſuch as 
iſilwade others from their due obedience thereunto. (18) Al 
| ſuchas being impriſoned for their contempt to ſome Eccleſiaſtical 
Sentence, axe thence ſet at liberty contrary to the Liberties and 
Cuſtoms of the Church of Exgland, being Excommunicate per- 
ſons when they were firſt apprehended. (19) All fuch as vio- 
lently uſurp upon the propriety of ſuch Trees and Fruits as grow 
in the Church-yards, rooting them up or felling them down, or 
mowing down the Graſs thereof, contrary to the will and with- 
out the conſent of the Recor, or Vicar of any Church or Chap- 
pel, or their Tenants. (20) All ſuch as ſhould non rite folem- 
nize prohibited Marriages, that is, fuch as have any Canonical 
Impedimerit. (21) All ſuch as contrary to the true Catholick 
Senſe ſhall aſſert -any thing, or lay dow politions, or make pro- 
Politions, favouring of Herelie, publickly in the Schools. (22) 
All ſuch as in their Preaching, or otherwiſe, ſhall violate the 
Canon, that enjoyns a- due examination and approbation of per- 
ſons before they are admitted to Preach the Word of God. 
(23) All ſuch as touching the Sacraments afſert any thing beſide 
or contrary to the determination of the Church, or call fuch 
things into doubt publickly, as are defined and ſtated by the 
Church. (24) All ſach as in the Univerſities do ja > CIR 
to the contrary.) hold any Opinions, or aſſert any DoGtrines, Pro- 
| Yyyy 2 politions 
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poſitions or Concluſions, touching the Catholick Faith, or goc 

. of an ill tendency, contrary to- the determination of the 
Charch. - (25) All ſuch Clerks as without Ecclefiaſyical Authori- 
ty, ſhall of themſelves or by any Lay-power intrude- themſelves 
into the poſſeſſion of any Parochial Church,” or ether Ecclehiafti- 

cal Living, having Curans animarum. Theſe Caſes, and fome 0- 
thers, now not of uſe'in this Realm, are enumerated by Lindwood: 
Lindw. de Sententia Excom. c. ult. ploſſ. in verb. Candels accenſic, 
But there, are very many other Caſes in the Canon Law that fall 
under this Excommunication ipſo fa#o, by which in the Law is 
ever underſtood the Major Excommunicatio, and was wont to be 
publiſhed and denounced in the Church four Solemn days in every 
year, when the Congregation was likelieſt to be moſt full, and that: 
in Majorems terrorems. 

- (9+) The Cauſes of Excommunication ipſo fa#o,; according, to 
the Conltitutions and Canons Eccleſiaſtical of the Church of 
England, now in force, are ſuch as theſe, viz. (1) Impugners of 
the Kings Supremacy. (2) Affirmers of the Church-of England, 
as now eftabliſhed, to be not: a true and Apoſtolical Church. 
(3) Impugners.of. the Publick Worſhip of God, eſtabliſh'd in the 
Church. - (4). Impugners of the Articles of Religion, eſtabliſhed 
in the Church of Ezpgland. (5) Impugners of the Rites and 
Ceremonies eſtabliſhed in the Church of England. (6) Impug- 
ners of the Government of- the Church by Archbiſhops, Biſhops, 
&c. (7). Impugners of the Form of making and confecrating 
Archbiſbps, Biſhops, &c.. in the Church of England. (8) Au- 
thors of Schiſms in, the Church. (9) Maintainers of Schiſma- 
ticks, Conventicdles, and Conſtitutions made in- Conventicles. 
Likewiſe by the faid Canons, the Eccleſiaſtical Cenſure of Ex- 
communication is incurr'd by all fuch Miniſters, as revolt from 
the Articl&s unto which they ſubſcribed at their being made Mi- 
nifters, and donot reform after a'Months ſuſpenſion: Alſo, by all 
ſuch pexſons as refuſe the Sacraments at the hands. of Unpreaching, 
Miniſters, aftez a Months obſtinacy, being firſt ſaſpended 3 alfo, 
by all ſuch Miniſters. as without their Ordinaries - Licenſe under 
his Hand and Seal, appoint or keep any Solemn Faſts either pub-. 
lickly or in private. Houſes, having been formerly- ſuſpended for 
the ſame fault 3 and finally by all Miniſters who hold any private 
Conventicles, to- conſult on any thing tending: to the impeaching 
or:depraving of. the Do&trine of the Church of England, or of 
the Book of -Common-Prayer, or of any part of the Government, 
and Diſcipline now eſtabliſhed in the Church of England, - which by 
the ſeventy thixd-Canon, is Excommunication ip/o fatto. 


(10.) Touch- 
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-:(a 0) Touching perſons thus Excommutnicated, perliſting for- - 


ty days in their obſtinacy, there are three ſeveral Writs at the 
Law, iſſuing from the Secular Power, wiz. Excommunicato Capi- 
endo : Excommunicato Deliberando : Excommunicsto Recipiendo. 
The Excommunicato Capiendo is a Writ ifſuing out of Chancery, 
direftcd to the Sheriff, 8 the apprehending and impriſoning .of 
him who hath obſtinately ſtood Excommunicated forty days 3 for 
the contempt to the Eccleſiaſtical Laws, of ſuch not in the interim 
obtaining their Abſolution, being by the Ordinary certified or 
ſignified into Chancery, the faid Writ iſſues - thence for the appre- 
hending and impriſoning them without Bail or Mainprize, until 
they conform (þ). Which Writ, as by the Statute: of 5- Eliz. 
c. 23. is to be awarded out of the High Court of Chancery, fo it 
is to iſſue thence only in Term time, and retornable in the Kit 
Bench the Term next after the Teſte thereof, and to contain at 
leaſt twenty days between the Teffe and the Retum thereof. 
And in caſe the Offender againſt whom ſuch Writ ſhall be a- 
warded, ſhall not therein have a ſufficient and lawful Addition, 
according, to the form of the Statute of -z H. 5. Or if in the Sj 
nificavit it be not contained, That the Excommunication doth: 
proceed upan ſome. cauſe of Contempt, or ſome Original matter 
of. Hereſie, ar zefuling to have their Children Baptized, or to re-: 
ceive the Holy Communion, as it is now uſed in the Church of 
England, or to come to Divine Service, now commonly uſed in 
the faid Church, or Error in matters of. Religion or Doctrine 
now. received and allowed in the faid Church, Incontinency, Ulu- 

, Simony, Perjury in the Eccleſiaſtical Court, or Idolatry : 
That then all Pains and Forfeitures limited againſt ſuch perſons - 
Excommunicate by the fajd Statute of 5 Eliz. 23. by reaſon- of 
ſuch Writ of Excom. Capiend. wanting ſufficient Addition, or of - 
ſuch Significavit wanting all theCauſes aforeſaid, are void in Law 
(a) .. | FN | 

(11. The Excommunicato Deliberando, is a Writ to the Under- 


(6)F.NB. fol. 
641.Srat. 5 Fliz. 
c.23.Orig.Reg. 
Wrirs,f.69,67. 


c) Di&. St. 5. 
b 28. 


Sheriff for the relealing and delivery of the Excommunicate -per- 1 26. te: 


ſon out of Priſon, upon Certificate from the Ordinary into the- 
Chancery of his Submiſſion, fatisfation, or. conformity to the - 


Eccleſiaſtical Juriſdiction (4). And the Excommunicato Recipi» (d) F.N Bf£64. : 
endo, is a Writ whereby Excommunicated perſons, who by.xeaſon Reg. of Writs, . 
of their obſtinacy having been committed to-Priſon, and thence {®- 67- 


unduly delivered, before they had given ſufficient Caution or Se- 
curity to obey the. Authority of the Church, are to be ſoaght for, - 


and committed again to Priſon (e). This Sentence of Excom-+,) geg, of - 
munication by the 65th Canon pronounced againſt any, and. nat Writs, 1bid-.: 


abſolved. within three. Months next after, is. every ſixth Months 
enſuing, 
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—_— as well in the Pariſh Church, as in the Cathedral -of the 
: Dioceſs whereinthey remain, by the Minifter openly in time of Di- 
vine Service upon ſome Sanday, to be denounced and declared Ex- 
communicate, and where by the 685hþ Canon Mmiſters are enjoyned 
not to refuſe to Bury, it is with an exception ' to ſuch perſons de- 
ceaſed, as were denounced excommunicated Majori Excommunica- 

' tione 3 for ſome grievous and notorious Crime, and of whoſe re- 

{.{f) Can. 65,68. pentanceno Man is able to teſtifie (f). 
(12.) A Sentence was given in the-Chancellers Court at Oxford 
at the Suit of B. againſt H. and thereupon H, was Excommunica- 
ted, .and taken in Londen, upon the Writ of Excom. Capiendo. And 
it cane into the Kings Bench, where he pleaded, That there was 
-no Addition in the Sipnificew, according to the Statute of 5 Eliz. 
and thereupon prayed to be diſcharged. And the Opinion of the 
Court was, That'by-the Statute of '5 Eliz. the Penalties mention- 
: ed inthe faid Statute ave diſcharged, but not the Impriſonment nor 
e) Aill.6.Car. the Excommunication ('g ). 
—_ — (13.) By the Statute of 9 Ed. 2. 12.- the Writ de Excom. Capi- 
:Fener Rep. endo may be awarded*to take a Clerk Excommunicate for Contu- 
macy, after forty days. And by the Statute of -9 E. 2, 7. the 
Kings Letters may not be fent' to an Ordinary to a an Ex- 
communicate, but where the Kings Liberty is prejudiced, By the 
Statute of 5 &* 6 £4. 6. cap. 4. ſtnking, or laying of violent hands 
upon any perſon in a Church or Church-yard, is Excommunica- 
tion. - And by the Statute of 2 Ed. 6. 13. it is Excommunication 
to difobey the Sentence of an Eccleſiattical Judge in Canſes of 
Tithes. By the Statute of '3 Fac. 4. the Sheriff may 
aPopiſh Recuſant ſtanding Excommunicatez and by the Statute 
of 3 Fc. 5. a Popiſh*Recuſant convicted ſhall ftand as a perfon 
 Excommunicate. And by the Statute of 3 E4, rt. 15. he that is 
"Excommunicated ſhall bedebarred of Mainprize. 

(14.) Y. againſt E. in the Eccleſiaſtical Court, where the Suit 
+was'tor' firikmg'in the Church, which by the ſecond Branch of 
the Statute of 5 'E4. 6. cap. 4. is'Excommunication ipſo fao. By 
"which he ſurmized him incidiſſe in panam Excommemntcationu. And 
'being granted, if, 8&c. And Aſhley ſhewed cauſe why it ſhould 
:not iſſue, 25%. There ought to be a Declaration m the Ecclefiafti- 
cal 'Court of the 'Excommunication , before any may prohibit 
- him the Church. Richardſon faid, That the Proceedings are not 
. contrary to the Statute, but ſtood wich the Statute. And it was 
ſaid by Telwerton, It feems there-onght to be a Declaration in the 
(Ecdlefiaſtical Court': But the difference is, where it is Officium 

Fudiczs, or Ad inftentizem parts, 'they will give Cofts, which 
-ought not to he. Hutton and Richardſon, If the party will 
| not 


—_— 
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A - be - - 


not proſecute it, none will take notice of it, and they proceed 

w give Colts, then a Prohibition may be grante&.— And if he be a 

Miniſter, he ought to be ſuſpended for an offence againit the Sta- 

tute. -' And it ought to be firſt declared, and fo to Excommunica- 

tion; and that cannot be pleaded, if it be not under Seal, Dyer 275. : 

And after all theſe were agreed by the Court, and uo Prohibitiou 

was granted (6). | d; (b) VTner a- 
(15.) B. was ſued in the Eccleſiaſtical Court in a cauſe \of De- gain®t Zates.. 

famatjon in another Dioceſs than that wherein he lived; and> be- Metleys Rep. 

ing cited, was for Non-appearance Excommunicated, and: upon 

Sipnificavis the Writ de Excommunicato was awarded. 

.Serjeant Finch; Recorder,” prayed a wx for ewo Reaſons. 

(1) Upon the Statute of 23 H. 8. becauſe he was ſaed out of the 

Dioce(s; to which the Court (viz. Fones and Fhitheck) anſwered, 

Thar at- the Common Law a Biſhop cannot-'cite a Man-out of his 

Diocels ' And thar-the Statute of 25 #& $8. iflits'a puniſhment, 

&&. And Whitlock faid, That a Biſhop hath-nor power-of Juriſ- 

dition oat of his Dioceſs, but” to-abſolve hith 'being /Excommu- 

nicate, (2) Upon the Statute of - 5 Flix; cap. 23. becauſe the cafe 

of Defamation'ts not within the Statarey and-then the Statute E- 

rats, - That ic ſhall be void. To which'the Court anſwered, That 


heougie toaver that by way of Plea; 16d 1o allo: id the-Clerks 
of the Ooutt, that he ought to/have' fed a" Habtie , and - 
eſſe, -and'the party bailed (+). + (5) Browns Cab 


C16.) No Letters of Excommunication are to-be received in Latch. Rep. 
ay of Adtion, if they--are- not ahder; the. Seal of the Ordinary 

(&), for an Excommenication- under the” Seal of che Commiſfary (4) 20 H6.r. 
is not to be' allowed in "ſuch cafe [(Z); "If" the pritcipil' eduſe”'d (1) Ibid. Ad- 
the AQtion; for which the -Excotnmwnitation was;'be not cont judged. | 
prized within the Letter of the Certificate, jt is not to be allowed ; 
that ſo it may appear to the Court, That the Ecclefiaſtical Court 
had Juriſdition of the Cauſe for which” he was Excommunicated. | 

(mm). The Certificate oaght/to be Unzoir/ſfs Eccleie Filis, or ton) ugh 
IRE the Court where the Suit is to be ſtayed” (9). "MO (S208. 6.29: 
the Excommunication certifiedought <0 be duly dated, that ls,” the ochanh 


A Certificate by the Archdeacon # ſuffient by the Caſtow (2): _— : | 


within his Jariſdition, otherwile it is not good (4). er : | 


——_  —— _ 
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Excom, Cap, 
Incertainty. 


Hill. 12 Jac. 

B.R. Fox his 
4 Gaſe, 

Rol. Rep. 


-(17;) F: being apprehended upon an Excomm endo, 

. and.the Sgnificawit being, That he was Mn. not 
anſwering Articles,” 'and not! ſhewing what thry were, -His diſcharge 
was, prayed for, the Incertainty thereof, and :per -Cariand. it is-not 
$10, .and therefore was:bailed : Coke:22 Ed.4« is, That a Man was 
xcommunicated for certain, Cauſes, nat good-3 and iſo Co! 51:4h/* 
cots Cale Schiſmatiens inveteratus is not good Excotmmunication, 
nor ſhall be aYowed in the cauſe of him who Encommunicates dim, 


- 5 E..3- quod fuit conceſſum per Doderidge. 


Co.8. Trollops (1B): Iv Trollaps Cale-it! was a——_ Thati the, Oficial > 


Caſe, 6 Jac, 


Tr. 6 Car.B.R.- 


»Redmans. 


not; -oertifie»Excommunication,- for uoge ſhall /do, that,rbut he:to 
whom theGourt may _writeto afſſoil the party, & the Biſhop and 
.Chancellot.of C.-on0. and for that if a Biſhop certitie and die be- 
fare the Return of the-Wxif,” it ſball-not be; received, but the Suc- 
-ceſlps ſhall do (it: 3: aud one Biſhop ſhall. not certifie. an, Excommil- 
Coreg Biliopin auothex Goort;ibut/a Bilhop afteriB- 
Conkſeetationimay audilo jay the, Vicar-General,if 
it appearsthat: Ao Biſhop in.Remats# agends.3 allo that the Sulit 
. and the Caule/are to. be _— in. the Cextificate; that the Tem- 
. poral Court -may jutlge of: the ſufficiency, and.if -it -be -inſuffitienc 
- (asif a Bihopcertihe an Eaxcommunication made;by himſelf inhis 
044m Cate) i the;Coun way wilte to.ablolve him, : 
.1:( 384): Huwaswndetnaied-ia 'the Chancellors Gour olOxfrk, 
in Colts, .and:hadnot.paid 5-/an Recolhmntmicste Gofvende Viing, te 
warded upon a Sjgnificavit, returned and delivered herein Court, 
according to the Statute'-of 5 Eliz. cap. 23» | He was —_— 
Heraypon-.. | ;Reſobved, The Excommungcation was 


-2 "> thEF# vi doth :not mention any ,of theſe & in the : 
ute, IE; as for; ocher; Cauſes; -but if. any Copies' with; Proglamar 


Penalties be thertin -awarded, -the Penalties; be. void. uns 

Ie the Sghificavit exproſt i to be for one.of the Cauſes mentioned 
iathe Statute, 

(2+): 1n,angther Caſe; where « Man woes Excommunicated up- 


"The'Kiag md 04 Sentence in the De/egetes for:Golis, ir pigant) qck Morum, 


re parc 


» 4. 
# 


5 35- 


APJ Capra with Proclamations, jiſu 

Leogd the cato Capiends - That the. oftenceand 

; contempt -was- pardoned by the General Pardon of 21 Fae---It 

| was) agreed, That, the. Pardon did,-not, diſcharge the Colts of the 

.patty, which-was taxed before the Pardon : It. was moved there, 

: That:as the:Colts were not taken. aways; ſo no, moxe was the Exsy 
tion,; Which is the means 40 enforce them to ' be paid, 


.) £Ommunjation, 
: -Byt refolyed, That. this Excommunication hefgxe the Pardon, 1s 
| but fora Contegpt pt to.the,Court,. and all Contempts in all; Courts 


-are ———_ y the Pardon; wherefore the ſame was dit- 


charged : > 
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charged 3 and for the payment of the Coſts, the Party is to have 
new Proceſs. | 

(21,) A man was taken upon an ExcommunicatoCapiendo ; and Bramonts Caſe, 
the Significavit did not mention,- That he was commorant within Mores Rep. 
the Dioceſs of the Biſhop at the time of the'Excommunication, and 
for that cauſe the Party was diſcharged, And-inan Action where L. A4bergavenry 
an Excommunication was. pleaded in; Barr, - and;the Certificate of 20d Edwards 
the Biſhop of Landaff ſhewed of it,; but did not\mention by what ©a© _ 
<A png Excommunicated, it was for' that reaſon ad- , 
judged v . 


—— 


which cauſe he was Excommunicated. The Defendant appealed to —_ Rep. 


for non-performance of the Sentence : He appealed to the Court of 
Audience, and then had Abſolution. He was taken by a Capias Ex- 
com. upon the firſt Excommunication, upon a Habeas Corpwe it was 
Reſolved, That the abſolution for the-latex had not purged the far 
Excommunication, quis Eccleſia decepte fait. (2.) That the 'A 

did not ſuſpend the Excommunication, although it might ſuſpend 
the Sentence. 

(23.) In Weſton and Ridges Caſe it was Reſolved, That upon Mort ibid. 
an; Information exhibited in. she” Egcleſiaſtical Court, for laying of. 
violent ' hands upon a Clerk, .and "Coſts. there: given [againſt the 
Defendant, for which he - was Excommunicated for not paying 
them; a Prohibition ſhould jfſue forth, becauſe it- was -not at the 
Suit of the Party, and Colts are not grantable: there upon an Infor- 


' (24,) In the Caſe of Prohibicions;it was Reſolved; Mich: 8 1F ae. Mich. 8 Jac. 
That; if a man. be Excommunicated: by the-;Qrdinaxy, where he; Co. 1ib. 12. 
ought not, as 'after-a General Patdoh;; &cþ- And-the; Defendant 
being negligent, doth not ſue a Prohibizion, but remains Excom- 
municate by Forty. days; and upon Certificate-in Chancery is 
taken by the Kings Writ ds Excommunicato Copiendo, no Prohi- 
bition lies in this caſe, - becauſe he. is taken by. che Kings: Writ, 

Then jt was moved, what Remedy,the Pazxty hath-who is wrong-- 
fally Excommunicated : to' which it was anfwered,'he' hath Three 
Remedies, viz. (1.) He may have a Writ out of Chancery to ab- 
ſolve. him, 14 H. 4. fel. 14. And with this agrees 7 Ed. 4. 14+ 
(2.) When he is Excommunicated againſt the Law. of this Realm, 
fo that he cannot have, a Writ de Camutione, admitterda, then he 
ought Parere mandatis Eccleſie im forms Furs, |, © Eccleſiaſtich, 
where intruth it is Excompmunicatio contra.1us & formam Ffurwl.e. 

A Commun is 


Y vhs T< bd 


” 
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Co. ibid, 


''1 before a3* he Common Lyw, und the 


Communis Juris : But if he ſhew his Cauſe to the Biſhop, and 


- requeſt him to afſoil him,cither becauſe he was Excommunicate after 


the Offence pardoned, or that the Cauſe did not a in Eccleſt- 
aſtical Cognizance, and he refuſe, he may have (as the Lord Cob, 
fays). an £#iow for le Caſe againſt the Ordinary 3 and with this 
agrees Dy. & Stw-Tib,2; cop.32. fo.lig. (3.) If the Party be Ex- 


- communicated fox-none of the Cauſes mentioned in the AR of 
' 5 Eliz, cap. 23-'then he may plead this in the Kings Bench, and fo 


avoid the Penalties in the AQ, Note, It was Reſolved by the 
Court, &c, That where one is cited before the Dean of the Arches 


. ( in cauſe. of Defamation, for calling the Plaintiff 7/hore ) -out' of 


the Diocels of Landon, againſt the Stature of 23 FX, $, and the 
Phintiff hath | Sentence, and- the Defendant & Excommumnicated, 


_ nds continues Forty days 3 and upon Certificate into Cl 


a' Writ of Excommunicato Capiendo is gramed, and the Defendant 
taken' and Impriſoned thereby, That he ſhall not have a Prohibi- 
tion upon the Statute of 23 H.B. for no Writ m the Regiſter ex- 
tends £0 it 3 but there is a Writ there called De Cantione ends 
dt parends Mandautis Ecokefiie, when the Defendant is taken by the 
Kings Writ De Excommuniate Capiends, and to affoi! md deli- 
ver the Defendant. 

(25-) Where the Court of B. R. was moved for the Batling 
of one, who was taken by force of'a Copier de Excommunicato 
Capiendp,- npou the Statute  —__ cay. 23. and came to the 
Bavr by aHabtat: Corps ' Wiliame! Falnice, He that is taker by 
force bf a Capiar dt Bucornetwnicars Chpiende, is not Bailebie upon 
the Statute of 5 Flyz. cap, 23+ which Statute doth only difpente 

ich'the Forfeiture of the” Ten Poands, and fach a Perfon is not 
Bailable 3 and as to the other matter, the ſame remains as it was 

Statute of 


| $ Ehz. diſpenfeth 
ouly with rt ev ws wh OD _ ice of the 
contrary” Opinion; /and that'in thi is Ba Flemmi 
Chief Juſtice, This is a Caſe which doth deltrve very tae 
conſideration , and that therefore he would ' conſider welf of it, 
and alſo/ of 'the Statute of 5 Eliz. before he would deliver his 
inion. ' W#;lioms Juſtice, Clearly he-is not Bailable ir: this caſe. 
wards at another time, it was moved again” unto the Coart 
to have him Bailed. '* Tebveyton Juſtice, That he is Bailable 3 and 
ſo it was Reſolved in one Keyſer's Cafe, where he was taken by 
a Writ De Excommunicato-Capiendo, brought hither by a Habeas 
Corps, and upon Cauſe ſhewed he was Bailed by the Court, de 
die in diem ; but neither the Sheriff nor any Juſtice of Peace in the 
Country can Bail' fach! a one, but this Court here may well Bail, 
as in the Caſe before, de die m diem. Wk was further _ 
| ere 


% I 
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here in this ca, That db the Ecclefiaſtical Court they would not there 
diſcharge ſuch a one, being taken and Imprifoned by force of ſuch 
a Writ, De Excommunicato Capitdo,without a great Sum of Mony 
there given, and a Bond entred into for the fame 3 otherwiſe no 

diſcharge there. Nieves Flo the whole Coo, The Pike 

pear op . gr iedh for the performance of their fu 

fion. The Rule of the Court here in'this was, That upon their ſab- 
miſſion they ſhall be Abſolved, without any ſuch Bond entred into, 
Flemming Chiet Juſtice, tn and if by to 


rn bean aa bythe We De 
endo , ay. Oe hap. 0 take wo. Þ 
rion,to perform their Submiſſion ; the 
being theLaw: proapt-ot red id dB (ex- 
cept Williams Juſtice) did agzee that he was Bailable, and ſo by the 
Order and Rule of the Court he was Bailed. Vid. Bu/ftr. Rep. por.1. 
fo. 122, Peſch. 9 Fac. LEAN S i 
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CHAP, XUE 


of the Statutes of Axticult Cleri, & Circum- 
151+) fpecte agatss. Fy 


L. Several Statute-Laws relating to Eccleſiaſtical Perſons ayd 
. things, enafted under.the Title of Articuli Cleri, in the Nimb 


., year of King Ed. 2... rnd 

Sa ua fone Jl topching Eccleſiaſtical Matters, ynads 

3+ The Ao pe and. Confirms Far: ; = - Articles of Reli- 

108 2 4078 ires of. erg). 

4+ Gertans Caſes Ha © Probiien doth not lie to the Eccleſs 
aftical Courts,” according to the Statute of GircumipeQte agatls, 
made the Thirteenth of King Ed. 1. And in what caſe  Con- 
ſultation ſhall be granted. 


(1.) Theſe are certain Statutes. made in the.time of-King 
| Ed. t- and E4. 2, touching Perſons and Cauſes Spirt- 
tual and- Eccleſiaſtical (@). By the latter of theſe it 
(4) An.g Ed.2. ;. Enacted, (1. ) That upon demand of- Tithes, Oblations, &c. 
: HAT under that name, a Prohibition ſhall not lie, unleſs the demand be 
(by 2 H. 5. of Mony upon the Sale thereof (b). (2.) That upon debate of 
fo. 10, Tithes amounting to a Fourth part of the whole, and ariſing from 
args ; TY the Right of Patronage , as allo upon demand of a Pecuniary 
*h i8, 20,27, Penance, a Prohibition may lie : Not fo, = _ ws noms of 
H. 6, lantanily accorded tmito by way © emption of "Cot- 
bo.19- ——_ aromas RR (c). ( ke, That upon demand of mony 
= 2 C. f0.20, compounded for in lieu of Corporal Penance enjoyned for the 
a. is ng o. Excommunication, for laying, violent hands on a Clerk, a Prohi- 
V.N "5 po bition ſhall not lie (4). (4.) That notwithfianding any Prohbi- 
F.N.E. fo. 30, tion, the Eccleſiaſtical Juriſdiction may take cognizance and cor- 
Reaif p ie& in Caſes of Defamation, and the mony paid for redeent- 
Coke xr 4 ing the Corporal Penance thereon enjoyned may receive , not- 
" withſtanding a Prohibition be ſhewed (e). (5.) That no Prohi- 
(4) Regi””. bijcion hall lie, where Tithe is demanded cf a Mill newly erected, 
_ B53. - (6) That in cafes of a Mixt Cognizance ( as in the Cale 
6 3A Raſt, aftorelaid, of laying violent hands on a Clerk, whereby the Kings 
. (0, 433, X 
th Regif fo. 45, 49. F. N. B. fo. 52, me. 53. 1 Ra? pl. fo. 489, fc. Co, lib.g. fo. 20. Ero. 
Ace(4r Caſt, 15. _—_ 


- _- os 
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Peace is broken, anduch like) the Temporal Court diſcuſs the 
{ame matter, notwithſtanding - Judgment given way" Spiritual 
Court in the caſe (*f ). (7.) That the Kings Letters may not iſſue ( f) Raſt. ph 
to Ordinaries for thediſcharge of Perſons Excommunicate, fave only 4**: 
in ſuch Caſes as wherein the Kings Liberty is prejudiced by ſuch (7s. 2.4 
Excommuaication (£). ' (8.)\ Tine Glaks:is therKings-Srvkes, ©)" Fhaay. 
if they offend, ſhall be: corre by their Ordinarics; but Clerks, Kept 65 
during ſach time as they are in his Service; ſhall not be obliged to ?; + 49-33» 
Relideuce at their Benetices (b). (9.) That Dilireſſes ſhall not be £*\i.n. 6.54 
caken in the ancient Fees wherewith Churches have been endow'd 3 &c. 
otherwiſe, in poſſe{ſions of the Church newly purchaſed by Eccleſi- 5 £4: 3: fo. 8 
aſtical Perſons (;).. (19.) That ſuch as abjure the Realm; thall be in =» 119.8. {.68. 
peace ſo long as: they-be in the-Church, or in che Kings Highway ——_ 
(&). (11.) That Religious Houſes ſhall not by compulſion be charged (5) Regiſt, ſo. 
with Penſions, Reſort; or Purveyors (7).) (12.) That a Clerk Ex+ 98-283: 
communicate,may be taken by the Kings Writ out of the Pariſh where F.N.B. fo.173, 
he dwells. (13.) That the examination of the Ability of a Parſon $731 H. 2.1 
preſented unto a Benetice of the Church, thall belong, unto a Spiri- (6) Nete, Thi 
tual Judge (»»). (1 4-) That the EleQions to the: Dignities of the 45 repealed 
Church ſhall be free- without fear of -any Temporal Power (n). P 1 Jac. 25» 
(15.) That a Clerk flying into the Church for Felony, ſhall not be (; ) Raſt, -\ 
compelled to abjure-the Realm.(o). (16.) And hafily, That the Pri- 373 ; 
viledge of the-Church being demanded in due form by the Ordi- 5*3 Ed-1-1. 
nary, ſhall not be denied unto the Appellor, as to. a Clerk confeſling ol _ 
Felony before a Temporal Judge. EN gs J 

ke lib. 4. fo. 57. Dyer fo. 273. (n) St. 3 Ed. 1.5. is i ge 
Fu -'f ive © 21 at 9 eg 00-0.5. (0/30, Tha ctfo Bepecled by the 


(2.) In conformity to the premiſſes there were other Statutes af- 
ter made in the time of King Ed. 3. whereby it was Enacted, 
(1-) That the Goods of Spiritual Perſons ſhould not, withour"their 
own conſents, be- taken by Purveyors tor the King. (2.) That the 
King ſhall not collate or preſent to- any vacant Church, Prebend, 
Chappel, me BY in anothers Right, but within Three 
years next after the Avoidance (p).  (3.) That the Temporaltics , 7 
of Archbiſhops, Biſhops, &c. thai not be ſeized into the Kings nRepetied be 
hands without a juſt caule, and according to Law (q).-(4.)/ That St 25 Ez, 
no waſt ſhall be committed on the Temporalties of Biſhops during _ "_ 
Vacancies, and'tnat the Dean and Chapter may (if they pleaſe) take Regiſt, fo. 32. 
them to Farm (r). (5.) And laſtly, That the Lord Chancellor or St. 1 Ed. 3. 2. . 
Lord Treaſurer may, during ſuch Vacancies, demiſe the Ternporal- ? Seſl. 
ties of Bifhopricks to the Dean and Chapter tor the Kings uſe, 64 "Y ſh 


(3.) And 


14 Ed. 3+. 


— 4 & s 
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"(3.) And as there ave Articuli'Cleri, fo there are allo Articeli 
Religionis, being in all Thirty nine 4 Agreed upon: at 8 Convoca» 
Ay. 1862. $t. tion of the Church of England, 4n. 1562. Ratificd by. Queen 
33 liz, C- 1% Elizabeth under the Great Seal of Evglond, Confirmed and Eſta- 
_— ke: bliſhed by an A of Parliament, with his Majeſties Royal De- 
eding of Do- Claration prefixed thereunto, Which A& of Parliament requires 
Arine againſt ' a Subſcription by the Clergy to the faid Thirty nine Articles 3 the 
the Artkclet, ls farne alſo being required by the Canons made by the Clergy of 
<priy279P»  Erglond at a Convocation held in Londen, 4». 1603. and ratified 
by King Fames. The faid Subſcription refers to three Articles, 

(1.) That the Kings Majeſty under God is the only Supream Go- 

vernox of the -Realm, and of all other his Highneſs Dominjans 

and Countries, &c, -(2.) That the Book of Common Prayer, and 

of Ordaining, of Biſhops , Prieſts, and Deacons, containeth no» 

thing in it contrary to the Word of God, &c. (3.) That he al- 

Jloweth of the ſaid Thirty nine Articles of Religion, and acknow- 


23 Wl: 377; Thirty Nine Articles of Religion , with this Addition [ fo far 

Green's Caſe. forth as the ſame are agreeable to the Word of God. | For it 
hath been Reſolved by Wray Chief Juſtice, and by all the 
Judges of England, That fach Subſcription is not according to 
the Statute of 13 Eliz. becauſe the Subſcription which the Sta- 
tute requires mult” be abſolute-z but this is no other than Condi- 

{t) Per 19142, tional (7). 

iB, R. Paſch. 

23Eliz.Smiths Caſc. Vid. Co. Inſt. p.-4. c. 74. verb; Subſcriptions. 


(4.) The Cirewnſpefte apatis is the Title of a Statute made in 

the Thirteenth year of Ed. 1. 4». D. 1285. preſcribing certain 

Caſes to | the Judges , wherein the Kings Prohibition doth not 
{#)Co.l1.f.44- lie (#), As in- caſe the Church-yard be left uncloſed, or the 
%l.s.f.67, & Church it ſelf uncovered , the Ordinary may take Cognizance 


Inſt, Pafs 4+ | chereof, and by that Statute no Prohibition lies in the Caſe. Nor 


' in caſe a Parſon demands his Oblations, 'or the due and accuſtom- 
ed Tithes of his Pariſhioners 3 nor if one Parſon ſue another for 
Tithes great or ſmall, fo as the fourth part of the Benefice be not 
demanded 3 nor in caſe a Parſon demand Mortuaries in places 
where they have been uſed and accuſtomed. to be paid ; nor if the 
Prelate of a Church, or a Patron demand of a Parſon a Penfion 
due to him 3 nor in the Cale of laying violent hands on a Clerk 3 
; nor 


CO —— 


ay Cleri, & Giraumſpedie ag: agatis. Py 


—_— — — = 


nor in Caſes of Defamation where Mony- is not demanded ; nor G») Reg, » £44- 
in Caſe of Perjury, In all which Caſes the Eccleſiaſtical Judge B. f. 50. 
hath Cognizance by the ſaid Statute, notwithſtanding the Kings © *4 {5 * 
Prohibition. So that the end of that Statute- is, to acquaint us Raft. pla 483 | 
with certain Caſes wherein a Prohibition doth not lie. And the 12. 9. £8 
Statute of 24 E4. ſhews in what Caſe a Conſitltarton is to be 2 H. 4- lo. 
granted (w). And by the Statute of 50 Ed. 3. cap. 4. no Prohibj- Fitz, 


tion ſhall be allowed after a Conſultation Jus granted : pro- (x) "hy go 


vided that the matter of the Libel be.not rack or otherwiſe V.N. B. f. 33. 
changed (x). F.N, Bf 45.4. 


\CH A P, XLIV. 


Of ſeveral Writs at the Common Law pertinent 
to this Subjed. 


1. What the Writ of Darrein Preſentment imports, in what caſe it 
lies, and how it differs from a Quare Impedit. 

2. Aſiſede utram, what, and why ſo called. 

3. Quare Impedit, what for, and againſt whom it lies. 

4. What a Ne admittas imports, the uſe and end thereof. 

$-. In what caſe the Writ (Vi Laica removenda] lies. 

6. What the Writ Indicavit #mports, and the uſe thereof. 

7. What the Writ Advocatione Deci ſamfies. 

8. Admittendo Clerico, what, and in what caſe iſſuable. 

9. The Writ | Beneficio primo Eccleſiaſtico habendo ] what. 

10. The Writ | Cautione Admittenda,] and the effe&# thereof. 

11; The Writef | Clerico infra Sacros ordines conſtituto, non eli- 
gendo in Ofhcium,)] what the uſe or end thereof. 

12. The Writ| Clerico capto per Statutum Mercatorum] what. 

13. What the Writ of | Clerico convicto commiſlo Goalz in defetu 
Ordinarij deliberando] was. 

14. What the Writ of | Annua Penſione | was anciently. 


15. The Writ of Vicario deliberando occaſione cujuſdam Recogni- 


tionis] what. 

16, Three Writs relating to Perſons Excommunicated. 

17. Aſſiſe of Darrein Preſentment brought after a Quare Impedit in 
the ſame Cauſe, abates. Ms 

18. Difference of Pleas by an Incumbent, in reſþef of bis being in 
by the Preſentment of a Stranger, and in _ of his being 
in by the Preſentment of the Plaintiff himſelf. 

19. Notwithſtanding @ recovery upon a Quare Impedit, the In- 
cumbent continues Incumbent de 4aGo, until Preſemation by 
the Recoverer. 

20, Of what things a Quare Impedit lies, and who ſhall have it. 

21, Who may have a Quare Impcdit, and of what things. 

22, How, and for whom the Writ of Right of Advowlon lies. 

23, =—_ the Writ de Jure Patronatus, and how the Law proceeds 
thereon. 


2 4. TheWrit of Spoliation, what, and where it lies, 
25. The 


pertinent to this Subjef. 


Os  —— 


25. The Writ Vi Laica removenda further explain'd. 
26, The Writ Quod Clerici non — per tem 


(1,) Gainſt the unlawful Poſſeſſor, who is the Uſurper, lieth 

Three Writs, viz. One of the Right, as the Writ 

of Right of Advowſon 3 and the other two, of the 
Poſſeſſion , viz. A Quare Impedit , and Darrein Preſentment. 
This Afſﬀrre of Darrein Preſentment or Aſſiſa ultima Preſentations 
is a Writ, which lieth where a man or his Anceſtor hath | 
a Clerk to a Church, and after ( the Church becoming void by 
his death or otherwiſe ) a ſtranger Preſents his Clerk to the fame 
Church, in diſturbance of him had laſt preſented. This Writ is 
otherwiſc alſo uſed (2) 3 and differs from that of a Quare Impedit, 
for the Quare Impedit lies upon diſturbance of one who hath the { a) bp pap 
Advowſon in his Preſentation, when the Church is void :* The x +-Orig.1.30. 
other lies, where a Man or his Anceſtors had preſented before, and &F.NBl1ps 
now (the Church becoming void again) a fixanger Preſents in diſtur- 
bance of him who had laſt preſented. Where ever a man may have 
Affiſe of Darrein Preſentment, he may have a Quare Impedit, but 
not e contra (b), He that hath Right to Preſent after the death of (5) Terms of 
the Parſon, and bringeth no Quare Impedit nor Darrein Preſent- Law verb. 
ment, but ſuffereth a ſtranger to uſurp upon him, yet he ſhall have U#"* Imp» 
a Writ of right of -Advowſon 3 but this Writ lieth not, unleſs he 
claim Angtoy Advowſon to him and his bw bare ( _ - 
(c). ere the Ordinary , Metropolitan, or Kin ents for 143+ 
Lapſe, any of theſe Collatives will ve che Patooe: th  pollelion raphy 
in his Aﬀrze of _ ira (d), which —_ —_ Rot, [0M 
Preſentment may not pending a Quare Impedit, for Co't and G 
Jon —— Af —— in the Caſe, where F riliew — Ao > 
St. Andrews brought a Writ of Affize of Darrein Preſentment _—_ and 
againſt the Archbiſhop of York, Mary Counteſs of Shrewsbury, Lichfield. 
and one Hacker 3 and the Biſhop making default, the Counteſs Hob. Rep. 
and Hacker pleaded in Abatement, that the Plaintiff before the 57) Mien: 1s 
Writ purchaſed, brought a Quare Impedit againſt the ſame Defen- ©, s, ilien 
dants, and ſhews all certain, which remains undetermined, and Sr. Andrews 
averrs that they are both of the ſame avoidance : And upon De- ver. Arch- 
murrer the Writ was abated by Judgment (e). I 

(2.) Aﬀſlize de utrum or Aſſiſa utrum, is a Writ which lieth for yok. rep. 

a Parſon againtt a Lay-man, or for a Lay-man againſt a Parſon, for (f) Vid.Bra&. 
Land and Tenements doubtful, whether it be Lay-Fee or Fee- 1. 4. Tradt. 5. 
Alms (f ). Theſe Writs are called Aſizes, probably either be- 57 # ©: 
cauſe they ſettle the Poſſeſſion,and fo an outward Right in him that Lint 
obtains by them 3 or becauſe they were originally executed at a 
certain time and place formerly appointed 3 or becaufe they _ 
Aaaaa tric 


"' s "> ' 
. 


— 


Of ſeveral Writs at the Common Law, 


e) Old N. B, 
27» Brat. 
L 4+ Tra. 2». 
C.6. Brit. C.92+ 
F. N. B. ft. 2s 
Reg.Orig.f. 30. 
& Weſt.2.C. 5+ 
(b) Trig.31 El, 
C. B. $mal- 


words Calc, 
Leon, Rep. 


(s) St, W. 2, 

& in dia. ol 

' Sr, I3 . 
_ & Fitz. 


Dar. Prcel. 


(1) Stat. ib, 
FiZ, — 
. 17+ 29. 3%» 
- 106, FIZ. 
Q. Imp. 34-45+ 
Dy. f.135-236- 
241. Kel. f. 57. 
Fitz. En. 53- 
Co. |. 6. f.48. 
L. 9. t. 26. In 


Brobesbyts 


Caſe 31 El. ir 
was reſolved, 
that an Exccu- 
tor ſhall have 
a £2. Ip. for a 


diſturbance 


tried moſt commonly by eſpecial Courts (et and appointed for that 
purpoſe. The Incumbent as touching his Right for his ReQory, 
hath the only Writ of Furs «trum, and for his pofſeifion any other 
pofſeſſory Action. , 

(3.) Quare Impedit is a Writ which lieth for him, who hath 
purchaſed an Advowlſon in Grols, or a Mannor with an Advow- 
ion thereunto appendant, and againſt him, who (when a Parſon 
Incumbent digth, or a Church otherwiſe becomes void) diſturb- 
eth the other in the right of his Advowſon, by preſenting a Clerk 
thereunto being void. This Writ is diſtinguiſh'd from the former 
of Darrein Preſentment or Aſſiſe ultime Preſentationis, becauſe 
this later lieth (as aforeſaid) only where a Man os his Anceſtors 
formerly preſented, but the Quare Impedit lies properly for him, 
who himſelf was. the Purchaſer of the Advowſon z though he that 
may have Aſlize of Darrein Preſentment, may have the other if he 
pleaſe, but not fo Vice Verſa, as. was alſo before obſerved, Yet 
ic is (aid in Reg. Orig. f. 30, That a Quare Impedit is of a higher 
Nature, than an Aiſize of Darrein Preſentment, becauſe it ſuppo- 
ſeth both a-Poſſeffion and a Right (g). Which Quare Impedit the 
Executors of a Teſtator may (as well as himſelf might) have upon 
a diſturbance made to the Preſentment 3 and ſo was the Opinion 
of the whole Court in Swallwoods Caſe againſt the Biſhop of 
Coventry and Litchfield, that the Executors may have a Quare Im- 

edit upon a diſturbance made to.the Preſentation (hb), which Writ 
fieth atÞ of a Chappe], Prebend,&c. (;)., And. in caſe after the death 
of the Anceſtor of-him that Preſented this Clerk unto a Church, 
the fame Advowſon be affigned in Dower to any Woman, or 
to Tenant by the Courtelie, who doth Preſent, and after the death 
of ſuch Tenant, the very Heir is diſturbed to Preſent when the 
Church is void, it is in his election whether he will ſue the Writ 
of Quare Impedit or of Darrein Preſentment ; the which, it ſeems, 
is alſo to be obſerved in Advowſons Demiſed for term of life, or 
years, or in Fee Tail (&). And Damages ſhall be awarded in both 
thele Writs, that. is, if the time of fix Months paſs by the diſtur- 
bance of any, ſo that the Biſhop doth thereby Collate to the Church 
and the very Patron loſe his Preſentation for that turn, Damages 
ſhall be awarded for two - years value of the Church : And if the 
Ix months be not elapſed, but the Preſentment be deraigned 
within that time 3 then damages ſha be awarded to the half years 
value of the Church : And if the diſturber hath not wherewith 


made 3n vita to fatishe the Damages, where the Biſhop collateth by lapſe of 
T:ſtatovis, if 
the Avoidance 
be a chattel 
veſted, 


time, he ſhall ſuffer two years Impriſonment 3 and a half years im- 
priſonment , where the Advowſon is deraigned within the half 
year (/). Likewiſe, he that recovers a. Mannor, whereunto may 
vowlon 


\” 
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vowſon is _—_— being diſturbed to preſent when the Church is 

void, ſhall have a Quare Impedit (1). In which, as alſo in Affize (m) St.9 H.8.4 
of Darrein Preſentment, plenarty of the Defendants or Diſturbers (2) St-13 Ed.1. 
party is no plea (») 3 but two Quare Impedits of one Church, and © - | 
for one avoidance a man cannot have (o), In the Caſe between the @) _ of 
King and the Biſhop of Norwich and Saker and Cole it was reſolved B:dford verſ. 
that when one is Admitted, Inſtituted-and Inducted, by the Pre- *h< Biſhop of 
ſentation of a common perſon, though it was upon an uſurpation ***": 

upon the King, yet the King cannot remove the Incumbent with- 

out a Q. Impedit brought, for the Church is full of him till he be 
removed=——Cro. par. 2. 

(4+) Ne admittas,is a Writ that lieth for the Plaintiff in a Que- 

re Impedit, or him that hath an Action of Darrein Preſentment, de- 

pending in the Common Pleas, and feareth that the Biſhop will ad- 

mit the Clerk of the Defendant during the dependency of the Suit 

betwixt them. This Writ muſt be ſued within fix months next 

after the Avoidance, becauſe after the fix months the Biſhop may 

Preſent by the Lapſe. Therefore if the Patron of a Church Vacant, , 

having or not having any Controverlie depending with another 

touching the right of Preſentation, doubteth that before he makes 

his Preſentation, the Biſhop may collate a Clerk of his own, or ad- 

mit a Clerk Preſented by another to the ſame Benefice unto which 

he hath ſuch right of Preſentation, he may at his own Suit have this 

Writ of Ne admittas direQted to the Biſhop forbidding him to col- 

late or admit any to that Church during the time aforeſaid (p). (p) Reg. Orig, 

(5) Vi Laics Removenda, is a Writ which (upon the Biſhops fo.31, F. N.B. 

Certificate into Chancery of a force and refiſtance touching a fo 37- 
Church) lieth where a Debate or Controverſie is between two 

Parſons for a Church, the one whereof doth enter into the Church 

with a ſtrong hand and great power of the Laity, holding the other 

out, and keeping poſſeſſion thereof vi &* armisz whereupon he that 
45 ſo held out of poſſeſſion may have the faid Writ directed to the 

Sheriff of the County, to remove the force within that Church, and 

(if need be) to raiſe the Poſſe Comitatue to his aſſiſtance, and to Ar- 

reſt and Impriſon the Perſons that make reſiſtance, fo as to have 

their Bodies before the King at a certain day to anſwer the Con- 

tempt : which Writ is ever made returnable, and is ſometimes 

grantable without the Biſhops Certiticate, as aforeſaid, for it may, 

it ſeems, be had upon a ſurmiſe made thereof by the Incumbent 

himſelf without ſuch Certificate 3 there being a diltin& and ſeveral 

form thereof in each of the ſaid Cafes (4). So that this Writ pro- (4) F-N. B fo. 
perly lieth for the removal of any forcible poſſetſion of a Church kept 54: N<8; Ong: 


f - 6 . 
by Lay-men, RO 
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« 646 Of ſeveral Writs at the Common Law, 
(6.) Indicevit is a Writ in the nature of a Prohibition, ifluing 
out of the Kings Temporal to his Eccleliaſtical Courts, and lieth 
for the Patron of a Church, whoſe Clerk is Defendant in fome 
Spiritual Court in an Action of Tithes commenced againſt him by 
another Clerk, and extending to the value of the fourth part of the 
Church , or of the Tithes belonging thereunto 3 for in this Caſe 
the Cognizance thereof belongs to the Kings Temparal Courts by 
the Stat. of Weſtm. 2.c. 5. wherefore, the Defendants Patron bei 
like to be prejudiced thereby in his Church and Advowſon, in cale- 
the Phintiff ſhould prevail and obtain ia the Spiritual Court 
(r) Reg. Orig. (-), So that this Writ lieth properly where there is a Conteſt or 
9: 35-24, n, Controverlic between two Clerks in an Eccleſiaſtical Court of a 
fo.31. and the Church, or part thereof for Diſmes or Tithes amounting at the leaft 
Reg.fo.35. and to the value of the Fourth part of the Church 3 In which regard 
Brit. C109. tit. the Patron of the Clerk Defendant, loſing his Advowſon in caſe 
_ the Plaintiff ſhould recover in the Spiritual Court, ſhall have this 
Writdire&ed to the Clerk Plaintiff, or to the Officers of the Eccle- 


fraftical Court, commanding them to ceaſe their ings, until 
it be diſcuſt and decided in the Temporal Court, to the 
Cognizance of the Advowſon ; This Writ ſhall be. be- 


tween four Perſons, whereof two are Patrons, and two are Clerks ; 
and is not returnable as other Writs ; but if they ceaſe not their 
Suit and Proceedings in the Eccleliaſtical Court, an Attachment 
(s) Terms Law iſſues (5). 
verb, Indice- ( 72 Admwvocatione Decimarum is a Writ, that lieth for the claim 
_ of the fourth part or upwards of the Tithes that do belong to any 
(c) Reg. Orig. Church (7). | 
ſ0. 29. b. (8.) Admittendo Clerico is a Writ granted to him, who hath 
recovered his Right of Preſentation againſt the Biſhop in the Com- 
Upon 8 X? «6+ rmon Pleas (). | 
Sadie, (9.) Beneficio Primo Eccleſiaſtico habendo is a Writ directed from 
&c. the King to the Lord Chancellor, to beſtow the Benefice that ſhall 
(«) Reg. Or1g. fuſt fall in the Kings gift, above or under ſuch a value, upon this 
or that perſon (w). 
(») Reg. of (10.) Cantione admittenda is a Writ that doth lie againſt a 
Writs fo. 309, Biſhop, who holdeth and detaineth an Excommunicate Perſon in 
b. Priſon, notwithſta1ding he offers ſufficient Caution or Aſſurance 
(3) Reg. - to obſerve and obey the Orders and Commandments of Holy 
N.B.f 65. & Church from thenceforth. The form and further effe& of which 
F. N. B.63, Writ, vid. Reg. (x). 
Vid Roll.Abr. 
E 234 


(11.) Clerico 


_ 
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(11.) Clerico inffa ſacror ordmes conſtituto, non eligendo in Off- 
cium, is a Writ direted to the Bayliffs,>&c. that have i a 
Bailywick or Beadleſhip upon-one in Holy Orders, charging him to 
releaſe him thereof (7). (» Ib.f,143- FR 

(12.) Clerico capto per Statutums Mercatorum, Of. is the deli- 
very of a Clerk oilt of -Priſon, who is impriſoned -upon the Breach 
of the Statute Merchant (z). (4) Ib. £, 147, 

(13:) Clerico comvitfo Commiſſo Goal in defefiu Ordinarij 
deliberando, is a Writ for the delivery of a Clerk to his Ordinary 
that was formerly convict of Felony, by reaſon his Ordinary did 
not challenge him according to the Priviledges of Clerks (a). (4) th. £69.4, 

(14.) Annus Penſione is a Writ now grown obſolete and out of 
uſe : For whereas ancieutly there were certain Abbies and Priories 
that in-reſpe&t of the Foundation or Creation, were obliged unto 
an Annual Penſion due unto the King for ſuch his Chaplains unpro- 
vided of a ſufficient Living, as he ſhould nominate and appoint : 
This Writ in purſuance thereof was wont to iſſue to ſuch or 
Prior, in, favour of ſuch whoſe name was compriſed in - the faid 
Writ, until, &c. requiring the faid Abbot or Prior, that for his - 
faid Chaplains better aſſurance, he give his Letters Patetits for the - 
re deliberando occaſione cujuſdam Recognitionis &c+ (08 F4 oe : 
is a Writ that lieth for a Spiritual Perſon impriſoned upon forfeiture & F. N. B. F, 
of a Recognizance, without the Kings Writ (ez). -For as there is tr | 
one Form of the Writ Stats Meveatorio, for theirmpriſonit of ( } Reg, Orig, | 
him who hath forfeited his Bond called the Srarwre Merehont, until © 47" 
the Debt ſatisfied, as to Lay-Perfons:. $6 there is another: Fortn of 
the faid Writ, as againſt Eccleſiaſtical Perſons (4). (4) Ib. £.148. 

(16.) Touching the three Writs, wiz. De Excommunicato capi- ; 
endo. Excommunicato deliberando, Excommunicato recipiendo, vid. 

ie view of 30. tl Grin Inped 

(17.) The Village . Yew? a Lu fl : 
= the Archbiſhop of Tork, and Counteis of Shrews ond Mnnchy, ooh 

b t an Aſſize of Darrein Preſentment for the fame Church, ſcarment. 
The Quare Impedit is returned. It was faid by the Court that the 
Aſſize of Darrem, &c. (hall abate, vid. by Hobert. But if he had : 
brought another Quare Impedit, it had been'well. And fo it was, ' 
reſolved in the Earl of Bedfords Caſe; and by Hwttor, that the "© 1s Joc: 
Statute of IF. 2. cap. 5. proves it, viz. Quod habeant Af. &c. wel Ns few 
Quare Imp. but not both, vid. $ E. 3. 17. 


(18,) In 
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 Þ(18:)' Ina" Querc knpedit the Incumbent pleads, that before the 
= fr. Doh. Rion brought he Airy cou in by the ſpace of fix months, &c. of 
muſt alledge a the Preſentment- of $. $. in the Church. This difference was taken 
Preſentation by Serjeant Hendex, and agreed by the Court : when the Incum- 
- _ — bent pleads the Preſentment'of a Stranger, there he ought toſhew, 
whom he That the Stranger had. @ Title, and that he wat ſeiſed of the Ad- 
claimss and ſo, vow/01, &c. or that he was ſeiſed of a Mannor to which, &c. But 
milſt the De-" where he pleads that. he was in for ſix: months of the Preſentment 
Sir Jo. if of the Plaintiff himſelf, or by collation by lapſe by the Ordinary, 
verl. Ke, wy there he need not make any Title, 10 E. 4. 11. (ff ). 
Temple, (19,) If a man recovers in a Quare Impedit againſt an Incumbent, 
Vaugh. Rep. the Incumbent is fo removed by the Judgment, that the xecoverer may 
| 02, _ Preſent/to the Chunch without other removal of the Incumbent,who 
'Noy's Rep. Yet continues Incumbent de fa&o until there be a Preſentation made 
(e) M. 12 Jac. by the recoverer (g). And after ſuch recovery in a Quare Impedit, a 
R. inter Stranger to the recovery cannot Preſent to the Church, for notwith- 
»hiſtler and Qanding the recovery, the Incumbent continues Incumbent de fa&o 


+ ng 
Reſolved per 85 tO all Strangers to-the recovery (þ), 

Cir, {(29,) A Quare Impedit lies of a Donative, and the Writ ſhall be 
Rol. Abr. WQuod. permitiat ipſum Preſentare ad Eccleſigam, &c. and ſet forth 
verd. ops the ſpecial matter in his Declaration (5). And the Grantee of a next 
9" 6 & avoidance may have a Quare Impedit againſt the Patron who granted 
@ M. 13 Jac, the-fame (&). 

R. inter,-.  (21,).1f,,the Husband who hath an Advowſon in right of his 
Faryhage and Wite;be.diftuzbed, in his Preſentation thereto, and'dies, the Wife (hall 
(5) Co. Lir, Have a. Quare\ Impegit On that diſturbance (/)., Allo a Chapter may 
.344- have it againſt the Dean; for theis ſeveral poſſeſſions (m). It lies 
(&) 39 H.6, alſo of a free Chappel which a man hath by Patent-from the King, 
Nv. IM. if the Sheriff refuſe to put him into poſſeſſion thereof (»). A Pre- 
( 3E. 3. fentation. by the Biſhop. as Patron,\js ſufficient for the King to main- 
Nue. Imp. 57. tain a Q. Imp. to the Church,when the Temporalties come into the 
3 H's, 23. Kings hand by reaſon of, yacancy of the Biſhoprick (o). 

Imp. 71.44”, , C22.) The Writ of Right of Advowſon licth properly for him, 
(nm) 3d E.'3. Who claims-to have the Advowſon to him and his Heirs in Fee-lim- 
28. b, ple (p).. This Writ lies of an Appropriation (q). He that procures 
(1) 4 this Writ ought. toifbew a Poſſeſhon in himſelf or Anceſtors (r): 


(0)-18 E.z.4. + 


— 
— 


Admiſhon.and Inſtitution of a Clerk without Induction, is nor ſut- 
(þ)'$6 E.3.26. ficient to maintain this Writ (5). 

(4) Term.Law oO \- 4 ki | 

-yerd! Quare Impedit. (7) 44 E.3.34. 14 H.4-14. b. (5) 21 E. 4-1, 1H. 4-2, 21 E. 3: 27 Þ, 
«(t) 38 E, 3- 9. Com, Hares & wrickle, = 


(23.) When 


> ——_ —— 
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(23.) When. a man Preſents his Clerk to the Biſhop within the 
ſix months, and alſo another Preſents his Clerk, in that Caſe the 
Church is Litigioxs, and the Biſhop may ifſue- the Writ De jure Pa- 
tronatms, to enquire to whom the right of Patronage belongs. This | 
Writ -may allo iſſue.out of Chancery to the Otdinary ('#). And the (s) 34 8.6.39 
Ordinary is to make Inquiſition thereon (2»). Some queſtion is, at Þ- per Moyle. 
whoſe coſts this Writ ſhall be ſued, whether-at the Biſhops, or at (») 348.6. 
the Parties ? It hath. been faid, that it ſhall: be ſued at the coſts of 515, P* 
the Ordinary 3 becauſe it is for his own diſcharge and for his eaſe 6x) $H.1.22, 
(x). But it ſeems otherwiſe, for that the Ordinary is not oblig'd to per Brian. 
award a Commiſſion to enquire De Fure Patronatus ex Officio, but P** Keble con- 
at the deſire of the Parties ((y.). For when the: Church is Lirigious 17a. 6,20 be 
-he may ſuffer the Lapſe to "Ae without enquiry. 34 H.6.41.Curis per Dah. 
35 H.6.18.5, and-if he ſhould be obliged to grant it:ex Officia3 then #n&rwo Do- 
he thould never have a Lapſe. 35 H. 6.29. And by 34 H.6.38, It 325% and 35 
ſhall be at the colts of the Parties, for that the Ordinary is Judge in -—— «ent 
that caſe (z)). If there be but one only that doth Preſent to. the (7) 8 E-4-24- 
Ordinary; yet he may award a Fure Patronatzs (a); But if two Þ per Curian. 
Preſent, then there may be two Fare Patronatus (b) : And if the 5 .7-20-b+ 
Ordinary admit his Clerk, for whom the right is found upon the _ m 
Writ, it will excuſe the Ordinary, and he ſhall be no difturber, al- Mark, I” 
though the right in a Qu. Impedit be afterwards found for the (x) Kol. Abr. 
other Party (c). But if on the ſaid Writ the right be found for one '<** Preſent- 
Patron, and afterwards the Ordinary admits the Clerk of another "is F: 
Patron, that is at his peril, for he. may ( if be pleaſe) admit him, F#5'2 644 
nutwithſtanding the Commulſion, and the finding for the other 34 H-6: 40- 
(4). For it ſeerns it is but for (the Ordiriaries better information, (f) 21 H- $:44+ 
But when the right on the ſaid Writ is found for one Patron, and () 99 te 
the Ordinary admits the Clerk of the other Patron : if it be aſter» 24H. 6 oh 
wards found in a Qzere Impedit, that the right belongs to that Pa- (4) 34 H.6.11, 
tron from whom it was found in the Fare Patronetis, he will be a *; .... 
diſturber (e). Jt is ſome queſtion, where the Ordinary' may ſuffer (2) 1h id. per 
the lapſe to incur, after it is found on the faid Writ for one of the ( f ) 21 H. 6. 
Patrons ? It is ſuppoſed that he may not: For 35 H.6. 19. per Priſot, 442 45- 
he ſhall not have any lapſe after it is found for one of them, for he R oll.ubi.fupra, 
is to-admit his Clerk ( f ). Yet after it is found for cne of them, ©) 3415-12 
the Ordinary is not obliged to admit his Clerk without a new re- tb) F.N.B. 
queſt made to him by the Clerk, but no need of the Patrons. making Spoliatioo. 
any new requeſt or preſentation (g), fo. 35. b. vid. 

(24.) The Writ of Spoliaton lies properly by one. Incumbent __ m 
againſt another Incumbent, where the right of the Patron comes not Oxford in l 
into debate (þ). And therefore if a Paron be, Created Biſhop, and Vaugh. Rep. 
hath a diſpenſation to hold his Rectory, -and after the Patron Pre+ 


ſents another Incumbent, who is inſtituted and juduRted, the Biſhop 
| ſhall 


M.A 


*. 
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{hall have againſt that Incumbent a Spoliaczon ; which proves the 
Biſhop to continue Incumbent after hi and to hold his 
' Rectory by his former Preſentation 3 and in ancient times it was 
© held, that where the Pope doth Licence one, who is created a Biſhop, 
to retain his former Benefice, and the Patron Preſents another, if in 
; that caſe the E/der Incumbent ſues a Spoliation in the Spiritual Court, 
©) 38H6f19. je well lies, for both claim by the fame Patzon (7). So that if one 
"i. po6a1400 þappen (during the Incumbents Preſentation) to be by 
| 'the fame Patron,or do come into the ſame Church by courſe of Law, 

ſo that the Patronage comes not into debate, a Spolzation lies. * 
(15-) If any man ſhall hold or keep the Poſſeffions of a Church 
/ by force, {ſo that-the Biſhop or the Parſon cannot do their Office 
ON... there, it ſhall be removed by the Kings Writ, called #3 Laics reme- 
'O.N-B,-33b, cetds, as aforefaid:: which Writ lies eſpecially where the debate is 
- *- between two Parſons touching the ſame Church, or Prebendaries 
- on the Title, and where the one keeps the other out by Force and 
Arms ; but by this the Force only ſhall be removed, and not the 
'Incumbent, who is in Poſſeſſion- of the Church, whether he be in 
'E;N. Br 54+ Poſſeſſion: by right or wrong. And this Writ ſhall be on 
the bare Surmiſe of the Incumbent , or party grieved, without 
any Certificate made by the Biſhop into Chancery, as upon fuch 
Certificate, and alſo by reaſon thereof 3 and there are two ſeveral 
forms of the Writ in theſe two Caſes 3; which Writ is returnable or 
not, at the pleaſure of the Party who ſues out the ſame 3 and may be 
'Finth, Nomo- returned into the Court of Common Pleas as well as intothe Kings 

_ recchnla,p.138. perch, 

S. was deprived by the High Commiſſioners for not conform- 
ing to the Canons of the Church it ay > 
-rius , but no particalar Canon mentioned : The King by reaſon of 
the faid Deprivation, preſented B. who was inducted ; bat S. 
would not yield up the Poſſeffion of the Parſonage-houſe: where- 
-upon the Writ of v+[aics iflued out of Chancery 3 the Sheriff came 
0 the houſe, but could not apprehend the Parties 3 B. finding the 
houſe empty, entred p—_ S. made an Affidavit in B. R. that 
he was ouſted by the Sheriff by force, and B. put in poſſeſſion 3 the 
Court of B. R. thereupon granted a Writ of Reſtitution, he having 
-an Appeal depending of the Deprivation : In this Caſe theſe Points 
were reſolved 3 (1.) That the Writ De wi Laica removends is 'not 
returnable unleſs the Sheriff find the Force. (2.) That the Kings 
Bench-cannot award reſtitution upon an Affidavit, but there ought 
to be a return of the Writ of Vi Laice &c. in the Chancery, and 
upon Afidavit made there, that the Sheriff by vertue of the Writ 
hath removed one and put another in poſſefſion,Reftitution is award- 
able. (3+) Reſolved , That upon the Deprivation by the High 


Com- 


—_ 


pertinent to this SubjeA. 


—_—__= 
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Cormmiſtioners no Appeal lieth, becauſe the Commiſſion is 
ed upon the Prerogative of the King, in the Eccleliaſtical 


ment 3 and therefore the Commiſſioners being immediate from the 


King and poſſeſſing his Perſon,no Appeal lieth. (4.) Reſolved, That nird and 


the Canons of the Church, made by the Convocation and the King, 


Smiths Caſe. 


without Parliament, ſhall bind in all matters Eccleſiaſtical, as well as 977% ReP- 


an Act of Parliament : In the Principal Caſe it was adjudged, that 
until the Deprivation. was repealed, it ſtood good 3 and io B. had 


good Title to the Church. 

A Leaſe was made of” a Rectory, a Parſon was Preſented to it, 
and upon a : 
cd removenda upon which the Sheriff returned Now invent wims Lai- 
cam, nec potentiam armatam, notwithſtanding which return upon 
Afﬀidavit, that he was kept out with Force, a Writ of Reſtitution 
was awarded out of the Kings Bench. Yet in Zakers Caſe, Coke 
Chief Juſtice faid, we are to judge upon a Record, and not upon 
Affidavits ; in which Calc he being deprived for Simony,Richardſon 
Scrjeant moved the Court to have him reſtored again, becauſe 


(as he urged it) he was unlawfully removed. The Reaſon being, 


that in a V3 Laice removends, whereby he was remoyed (whi 

Writ by F.'N. B. and the Regiſter, comes to remove omnem wins 
Laicam ) he (hews that the Sheriff did diſpoſſeſs him, and put ano- 
ther in, the which he ought not to do, and as Coke Chiet Juſtice 
then faid, that in ſo doing he had done againſt the Law, if he re- 
moves one and puts another in 3 and Richardſon Serjeant there 
cited Robinſons Caſe, Hill. 38 Eliz. where upon an Affidavit made 
that the Sheriff in a Vi Laica removenga, had removed one,and put 
another in, there this was debated, whether upon this ſhewed to 
the Court the firſt man removed ſhould be reſtored again or not 3 
and there reſolved by the whole Court, the ſecond man to be dif- 


laced again, and the firſt to be reſtored; and Coke faid, if a 
uſtice of Peace remove a Force , he cannot put another into 
Poſſeſſion. | 


(26,) There is a Writ in the —_ ncn Eligantur 
in Officiam Ballivi, &c. For all Eccleſiaſtical Perſons in Office are 
allowed certain Priviledges by the Common Law in reſpect of their 
Fundtion, they are exempt from all Perſonal charges, which might 
any way hinder them in their Calling, as to be choſen to the Ofhce 
of a Bayliff, Beadle, Reeve, or the like, in reſpe& of their Lands 3 to 
which end the faid Writ is provided, which doth recite that by the 
Comton Law they ought not to be choſen to ſuch Offices aforeſaid 3 
and commands, that in caſe any Diſtreſs be taken or Amercement 
levied on any of them on that account, that it ſhall be reſtored. So 
the Stat. of Marleb. cap. 10. That Perſons of Holy Church, and 

Bbbbb Perſons 


Roberts and 


jon, that he was held out by force,had a V3 Lai- Cale 


Moey's Rep, 


Bulſtr, PUr. 3» 


F.N.B. 175. b. 


[ 


wr 


es 


Of ſeveral Writs at the Common Law,&c. 


Finch.ubi ſup. perſons. Religious, {hall not be compelled to come to the Sheriffs 
Þ 135. am. Tac or Leer > and fo allo it is by the Common Law, In Favour 
1.33- 


alſo of Holy Church the Law did ancieatly allow them Two othes 
Priviledges, viz. Clergy and Abjuration. | . 

- -In the Niath year of the Reign of King'Fames, a queſtion was 
moved, Whether after the Conyiction of an Heretick - before the 
Ordinazy; the Writ de - Haretico-comburendo did. at that, day lic or 
not 3, as t9. the reſolution of which Queſtion the Judges were theg 
divided in Opinion, as appears in the Fortiecth Chapter pre 
$, 7. what was. then controverted, is now. decided by an AQ of 


$-7- Parliament made in the 29th year of his Majeſties Reign, whereby 


it.is enaQted, that the Writ gpmmouly called Breve de Heretico 


' comburends, with all Proceſs and proceedings thereupon,,.in.ordes to 


che (executing {uch Wric, or following or depending thereupon, 
andall puniſhment by death, ſhall be from thenceforth utterly taken. 


* away and/aboliſhed, 


+. ApSnitls Band [mbm\e] Ne Oc 
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Beauford Henry, Greas Unole 9-Kom H. 6. and Biſhop of Winches 
III CCIEOY yRrRee's Pumngnitony p226h 
s 


Becket Archbiſhop of Canterbury, bus contention 93h King- Henry IL 
100. $S. 2, 

Beech-Tree, bow, and in what caſe Tithable or not, yp. 339: 

Bees, in what kiud they Py Ti hes, p- ibid. 


Benefice, 


ANDEX. 


Bene Eceeſuſhcl the true definition therexf, pay 200, (et. 12, 
: . + The. reaſons of bat" definition, p. ibid. Whether Ecclefiaftical 
© Dignities fall-wnder the notion of Benetices, pag 200. ſef.13. Of 
_—_ @ Benefice conſiſts, pag, 200, 201, ſe. 14. .No Contratt 
1t0-be' mdde. for it, nor 'it wendible, pag,201, ſeQ. 15.Six Signs 
or Requiſites of .an Eccleſiaſtical Benetice, p. ibid. - The common 
diftinFion thereof, pag, 201, lect. 16, 
| 7 Os ccleliaftico habendo, whet that Writ imports, pags 
7 
Birch-Trees, wheker Tithable after Twenty years =e P+3 90. 
+ Biſhop, the derivation of that word, and why ſo called, p. 22. Y. 1. 
Anciently he was the univerſal Yncumbent of his Dioceſs, p. 13. 
8. 1. hy called Ordinary, p. ibid: $.2. hat things requiſite to hs 
Creation,p.25. Y.4. The form and manner of mokig Biſhops,ibid. 
.\an4 p.26. and y:50.4.8. Hu Intereſt and Authority im bis ſeveral 
Capacities,p.2 9,30-Y.9cWhether be may grant Letters of Toſtita- 
"$40 owt of bis an Deg), ond under any Seal, other than 
. bs non Seal of Ofc p 31:Y.12. Several thing? inc;dent to a 
. Biſhop qua talis, P. ibid. and S.13. In what refſells bus Fauriſ- 
dition i not meerl ays\- 35 51h, The D Dig) ns ye- 


LL cedency of Frey wh $.19. Their Precedency 
ewengh thenſe Pa $1. Thew pay of Temporal Fr 
by reſtored pr35. $-20. Thiy were ancient ly inveſted per An- 

'nullum & Baculur, p:24-$.3.avd P.29:1S.8. Biba o London 

\Dognoof 5 be. Epiſcopal Colledge, p. 38. S, 22. 
, all Founded by the Kings f Eugland, P.24. 
$3. How many in England, P-12, 13, $« I, They were-anciently 
| Donatyve, Pi24. F. pot and Pe 29. I 8. Their Patronage s in the 
King, ib ibid, How t ks, of Wales brcame- annexed to tbe 
Crown of England, pag, 28. {eQ\6, .They were ganas into Baro- 
nies by. King William the Conquerer, 

Blaphemy, w what, whence (0 called; Th ; Threlds the 43 the Jews Puniſh- 
ments inflifted thereon, pag, 559,.560. let. 15.2, 3s 

ans GR be ag | 

Bricks, whether Tithab/s, . Px 19 

Broom, 1» what caſe TitbabWe or ; rn P- DL. 

Buck #nd Doe, not Tithable,'yet payable for Thbe ag, 361. {e&.20. 
«nd pag, 380. ſe, 75. 

Bill,or:tbe P Popes Bull, ybtnce ſo called pag. 341. ſet. 3. 

Burial in the Body of the Church, who hath right to Licenſe it, pag, 
139.{eQ.5. HWhether any i brvg poyeble; tot Rarſen '- + Wakes 
bim out op bu Pariſh, that died mm his Pariſh, Page bs 

Burglary to enter into @ Church by Night with an = fo "Heal, 


tPag.c44.1, ſect, S; 
Pag.'T4 c. 


C. 


(en in Wale ani rhe Metropolis of Britannia Secun- 
16. $.4. 
Calves, bow Tithed, and when, and what kind of Tithes they yield, 


P- 390. 

Camois,or Sir John de Camois,che remarkable Caſe of bu demniſing 
be Wife, P47 4. $.11- . "7 , =T 

Canon-Lew,when and bow firſt mtroduced into England, p.129,0-c. 
$.44.Where and by whom it was firſt read in ths Kingdom,p.132. 
_ as oh be any part of the Law of England, p.585,586. 

Ze P1310 9:44: 

Canons exciently made by the Kings of thu Realm without the Pope, 
P-6.$.8.They were ever caled the Kings C anonsgnet the Riſhops,ib 
9 IT ge the Subject without the aſſent, 
P7 '11, 


and p.99. $.2. may not be r tothe Kings 
#tive, nor t0 the Laws or Cuſtoms of the Realm, p. i 

P-9. $.14. p.163. $.5. p.192. $.15, p.539. $.6. What Canons in 
+ "force, 1 Ed,6, p.585. $.2. They are the Ecclefiaſtical Laws of the 

Ce noic of the Kings of K $ 
t Janciently the R. ty nes of Kent, p.13'$.1, 
When firft declared to be the Metropolitan Church of England, 

Scotland, and Ireland, p.20, $.13. 

Cathedrals, whence ſo c P-347. $.1. 

Cathedraticum, what and bow it differs from Procurations, p.72.S.9. 
The Original thereof, ibid. 

Cattel,in what caſes Tithable or not,and the Herbage thereof, p.390, 
391. p.366.$.3 3-P:367-S-35 Whether young Cattel are Tithable, 
ibid. p.370,37 1. $.43+ ber the Herbage of BarrenCattel be 
Tithable, p.373- $.46- 

Caveat entred again#t an Inſlitution to 8 Benefice, whether it makes 
vid ſuch Inſtieution made after the emring of the Caveat, p.276. 

. . $. 34+ p1230. 5.18. Whether 4 Caveat entred in the /ife time of an 

.  - Ineumbent be tyoid, ibid, 

Cautione admittenda, what that Writ imports, and the effe& thereof 
in Law, p:647. $10. 

Certificate of the Biſhop, requiſite in a Plea of Baftardy, p.434. $.13.. 
In what caſe Traverſable, p.88.Y.12. 

Ceſlion, what, p.236. $.9. Where cognizable, p.122.$.21. 

Chalk, whether Tithable, p.391. 

Chancel,by whom to be repeired,p.143.$-10.p.175.$.4. In whom the 
Freebald thereof ts, p.1 50. $.2. 

Ccccc Chan- 


INDEX. 


Chancellor of 4 Dioceſs, a deſcription of bs Office, p.81. $.1. What 
matters cognizable by bim,p.85. h.10. The original and uſe of that 
Office, p.81,82. $.2. What the Eanons enjoyn concerning ſuch, ibid.. 
$.3- Why called the Biſhops Vicar General, p.v1. $.1. Whether a 

- Devine not experienced'in the Civil and Canon Law: . may 'be's 
Chancellor, p.82,83. $.4. _ 

Chaplains, whether the King, Queen, Prince, and Children of the 
Blood Royal, may retain as many as they pleaſe,p.2 94. $. 3. How 

' any the Archbiſhop of Canterbury may retain, ibid. and p.2x. 
$.13.and p.32. $.13. How many retainable by @ Biſhop,ibid. How 

many by 8 Duke, Marqueſs, Earl, and other Pexſons of | Honour, 
P-294- $.3. | oY 

Chappel, whence that word, p.145.,146. $.15. How many kinds 
thereof, ibid. What a Chappel of Eaſe, and what a Free Chappel 

- #4, andby whom wiſitable, 5. ibid. The Imperial Law touching the 

. building of Chappels, p.164. $17... bene! 

,Chapter,what, p.56.$.8, cc: The difference between Capitylum and 

.- Conventus, p55. $9. > Ul. 

Charles Martell, rhe firft rhat wielated the Church in point of Tither, 
P:35+ Y-7+ | 

Cine k, William the Co touching Conſliftories, p34. 
Of Ki "rs touching the EleQtion of Biſhops, paB3. $.10.- Of 

.: "King 'H.8. touching Pentecoſtals,- p74. - 1 

.Chaunter a»d Chauntry,what,p.3 92,0. $.6, Certain differences in 
Law touching Chauntries, . p.33 1. $.8. 

Cheeſe, in what caſe to be Tuthed or not, p.391. , 

Cherry-Trees, where adjudged Timber and'Tith-free, p-3 92+ 

Chicken, how Tithable or not, ibid. - . I" 

, Child, how reputed legitimate or not as to the time of its Birth in coms- 
pmretion from the time of its conception,” p.484. $12. 

Chorepiſcopi, what, p.30. $1. 

Chriſtmas-day, whether Arreſts may be made thereon, p.115; $.12. 

Church,none ſuch in Law until Conſeeration, p.142. $.9. Anciently 
@ Sanctuary, p.141: h.S. Threefold, p.136. $.1. Church-Lands 
prohibited by the Imperial Law from being ahenated, p1136. $.2. 
Is whom the Freehold of the Church and'Church-yard &, p.137- 
$. 3+ os 

Churchwardens, by whom Eligible, and wherein their office conſttts, 

p-160, &c.. $.1, p.162. $.4,5. p.168. $.21. and p.166. $.14. 

Whether they are @ Corporation in Law, p.162,163. $+5+ and 

P-164. h.11. and whether as ſuch they may take Land: tothe uſe of 

the Church, p.167.9$.17. andp. 168, $.22.What power they have 

rowching Seats in the Church, p.140,141. $.7. What Actions m 

lie for or againſt them, p.161.$.2, p.163.$,7,8,p.167.$.1 Gp 69, 

.20. 


INDEX.” 


$.20. p.186,187. $.3. Before whom they are to make their Account, 
p-161.4.1.p.166.$.16.and p.167.5.19.Whether the New Church- 

.. wardens may have Action for Treſpas done in their Predeceſſors 
time, P.162. $.3, 

Ciftercians, diſcharged of Tubes,,p.401. Their Priviledges in reſpe# 

- of Synodals, p.72. $.9. 

Citation, whether it may iſſue originally out of the —— Con- 
ſiſtory, to any not inhabiting within bis Dioceſs or Peculiar, with- 
out Licenſe firſt obtain'd from the Dioceſan, p.20.$.12.p.101.S.3. 
P-105. $.6, | 

City, what ly, p.15. $.3. 

Clay, whether Tithable, p.392. 

Clergy,whence ſocalled,p.61.5.1. Margent. What their Priviledges, - 
P-193, &c. h.18. | , 

Clerico Capto per Statutum Mercatorum, what that Writ imports, 
p.647. $.12. | 

Clerico convicto commiſſo Goalz in defectu Ordinarii deliberando, 
what that Writ ſignifies, ibid. $.13. 

Clerico infra Sacros Ordines conſtituto, non eligendo in Officium, 
what the uſe and end of that Writ, ibid. Q.1t. and p. 651. 
$. 26, | 

Clothes Falled in a Fulling-Mill, whet ber Tithakle, p.392. 

Coak, whether Tithable, - ibid. 

Coat- Armour i 4 Chiurchywhether Attion lies againſt ſuch as pull it 

- down,and for whom, y.139. $.5. p.150.$.22, pi 54-$.35. p.156. . 
$.38. p.157. $.42. . | 

Collation, what, p252- $.1. How it differs from Preſentation and N 
Inſticution, ibid. Ir « only in Right of the Patron, p.254. $.3. 

Commendam,' what, p. 230, 231. $.1. Threefold, ibid. and 

| _ $.3. The Law touching Commendams, p. 232+ $.4+ 

% | 


Commiſfary or Commiſſarius Foraneus, what, p.81. $.1. and p.83. 
$.5. and p.89. $.15. Whether the Grant of a Commiſlaries place, 
or the reverſion thereof by a Biſhopyſhall bind his Succeſſors, P.90, 
91. $417,185. Whether the Office of a Commiſſary may be gramed 
to a Lay-perſon, p. 90,91. $.18. p89, $.15 

Common of 'Eſtovers, whether Tithable, p.392. . 

Compolition in reference to Tithes, what the Law therein, 392, 
393. For a Mans life,whether good without Deed, P.372. $. 45. 
For one year, or more, whether good without Deed, P. 377+ 


: 
4 

$.61. 
Commutation for Penance juſtifiable by Law, p.3g. $.4. 


Ceccc 3 


EL Ch Fe 


INDEX. 


Contrenon of Bibs what, P.44- $-3;4» The form thereef, ibid.. 

P-25.26. 

Conge d'Ellire,what, p29. $,7. p42. $.1. The original thereof jbid. 
.. rietions thereof, p-29. $.8. 

tot of Biſons, » what, p.46. 6.1. The manner bow, and the 
— ſolemnity thereof, p.25,26. $.4. & # Character indelchilis, 

- Þ49- $.6, The Scan ed by the Romaniſts, touching Canſe& 
orgtion of Biſhops tn dal frg P-27. h.4. How Churches were an- 

- ciextly conſecrated, P.47,48. $.3,4.5- . 

Conſent ro the 39 Articles, what not good, p.163. $.$. 

Conliſtory, what, p.$3. $.5,6. Whenee.the word derived, and the 
diverſe ſignifications thereof, p.83,84. $.6, Conſflitmted by William 
the Conqueror, p84. $.J, The Origival and Antiquity of Coty 
— iſtories, p. = 6.7, The difference between Conbiltorium . 8nd 

Conſolidation! b- _D what, and whence ſocalled, p. 169. 4.1. 

. How diftinguiſh'd in Law,p:i17 3: $.6. How many ways it may be, 
P.170. $.2, be reaſons or. ereof 1 Law, \p.170. $.3- 

P, ries 13 order therewnta, p.171s $.4. 
gn order to Church-gowernmens, P.109. 


Conſultation, - iz TA bath been awarded, pri1l6, $12; 
P165. $.1. p.125. $.31. p-141, $: p33. $-16,p.144 4.2 
 Pr498-$117+ 393-0 270Þ: 37 GS 565 P4379: $171. p3k0 $1755 
.- Þ. 174» $+.1- Þ4 385-394,401,419,4131414,415 420,442,426, 
431,435,450, 453, 459, 463, 464, 506. Where a Canlultation 
& arded after & Prohibition, there no new Prohibition to be on 
the ſame_Libel, p.116, $,1 2. 
vdcation-Coor,what,p.g8. $.2. p86, $.4« How ond by uboty 
.. convened, P99 6:2. P1536. $.4s: The Antiquity, Power, Privi- 
ledges, and Furiſdittion thereof, ibid. 
GConies, - taken in 6 Worren, whether T#uthable, p.393+ They are net 
Tutbohle of Common right, P4375. $.53- 
Corn, the Law in refereuce-t0 the Tithes thereof, p. 393, 394. &c- 
A Co/e Law touching Corn et ow for Iwhes, and left by the 
Colts of Inte, in whey ano enephvm agen ſalons of greg] of 0. 
Olts of Suit, #18 f caſe uot giruen airwre Of # wg 
geſtion within the ſix Months,p.3 085.66 Coſts jc by Church» 
wardens in @ Suit for Reparations, are tothe uſe of the Church, 
k, I44. $.12. Coſts of Swt diſcharged by a Pardon relating before 
the Taxation thereof, P.116, $.12, 
Covent, anciently a Coperation, P-328, $.4» 


Councils, 


INDEX. 


Councik, to whom of calling and qe bp belangr, 

 Þ.5- $7. The — = there, B5F4 $.1,9.5. A Catalogue 

- 'of Conwoils and Symd:, P.592, 

Coun Eccleſiaſtical, Fake ſeveral kinds thereof, P- 26. $a, Oc 

Court of Aug Augmentetions, what," Þ:333« $-10, 

Cows yulding Milk, whether Tithes due T {hers Paſture, Þ.396. 

OTTER ef Canterbury, p.18, 

Cuckold, whether 4#iom ber for calling one Cuckaldly Kaave, and 
' whos, P4527. $.15, P.520c. $12 | 

Curate, whether be may preſcribe againſt the Paxſow., P76. $.36, 

396. 


Curtchges, whether Titbes are due owt Þ-3 
Cuſtom m reference to Tithes tou « it-diff ery fram Pre ties P-396. 
= wot triakble in the Ecelefrattical Courts, p.120. 
176 | 


De; ; - | . 
Dies: wh fiat heverhiw Treble, nd in wher cofpati.. 


$.76. p-380. $.72. 
Preſentment, 2»hat that Win ingports, in what cafs it hier, 


_—_ god from aQuare Trapedit,and when 3t ' #baker;P. 644, 
I, + +L7.  * 
Devil es Ford Te TORT 


1 m Wale, p.17. 9.6. 
Dn \w 


7 LABS gs ye 
4. ear cr. ſaqwefies, p.y1. $1. 
Worn og Bidy Polzrick, Crite © p.366, 
367. $.34. "Dur bf the Riches; whewos fp P. 103 $.4. 
Deans Rural,wher, p.33- yr ms Dean of Durham 


P-367- $34 
Deangy, whereof it confifts, p.55. 67. Whether Dexrizies | aro un- 


derffood as Benefices with Cure, p.200. $.13. p.286. $.6. }{bether 
a Deanry may by Diſpenſation be held in Commendam. with @ 
* Biſhoprick, p:1 12«"$.10, | 
Decimz Majores, & Minores, what Ry fo des payable, pgoB 
Decrees andDecretals' of the Canon Law when firſt pubhiſhed.bere in 
England, p.129. $.44- 
Deer, whether Tithable, p.375. $.53. and p.398: 
Defamation, what, and where cognizable, P.515, Oc 
Gm what, P-309+ $:8.. May be done two ways, ibid. 


De-- 


jp ES _—_ 


ALI RET — On 7— C———— — 


Duplex Querela, what, p.275. 9.8. 


Deprivation, what, p.306. $,1. The cauſer;hereof, p.206,207. $.2, 
Where cogmizable, p.12%. $.21. Whether a Bar to Tithes due be- 
» fore, p 398. Whether the-Clnrchbe *yoiu, pending the. Appeal from 
&"Somtence of: Deprivation; p.3 14+ $17. 
Delegates-Court, bow conftituted, p-117. $13: Whether they may 
Excommunicate, br grant\ Letters of Adminiſtration, ibig. 
Dilapidation;whar,p.173. $.1,2,3:'The remedies tm Law againſt it 
and bow many ways it may happen, ibid. Whether it be @ ſufficient 
*caſe of Deprivation, p.175. $.5,9. and p.315. $15, 
je _ word derived,p.101. $.3 hat it properly ſigni- 
"Res, 'P24JJ GG > 7 i titinh 16 "2 | | 
Diſcharge of Tithes how many ways it me) be, p3 98. Is what caſes 
it miy be, or not, p.358. $.12. p:368. $.35. | . 
Diſpenſation, rhe true definition thereof, p.112. $.9. By whom Dil- 
penſations may be granted, and in what caſes, p.107, «$8. 
Ancientl from the Court of Rome, ibid. It may be without 
thewerd| [ Diſpenſamus] p.3627 $.18. They are grantable by the 
King,qua talis, p.5. $.7. p.109: $.8. The neing oborerf 6 emi- 
nently in the Crtwn, p.6. $.9. The Archbiſhop of Canterbury may 
: by Statute grantthem,ibid. pg. $.11. The difference between ſuc, 
granted by the Pope formerly,and thoſe granted by the King now, 
| P-493s+ $2. In has caſe grameble by the Guardian of the Spi- 
. = "wk $.3. Wha remed; 18 Law in caſe be refuſe ſo to 
1 . ” p 


Divorce,/\what, p.493«$i1\..The,cauſes thereof, ibid. Whether (;f for 
Adultery ) it diſſolves the Martiage a vinculo, p.495- $-3- Oc. 
Donative- Churches, whaz, p,202. $.16. The Original thereof, ibid, 
. By whom: wiſitable, p.34; $.48» The Law concerning Donatives, 

R-262. $.18. How hey ceaſe tobe ſuch; and become Prelentative, 
| P-201; $16. and p.223. $2 I» Whether @ Donative in the Kings 
i: gift hay be with-cure. of Seals. p21 8. $23. -.. 1 Is 
Dotards, whether Tithable, p.405. ... 

Doves in a Dowve-houſe, 'what Tithes they pay, ibid. 
Druids, ' :heir Idol-Temples, when firſt aboliſhed in England, p. 16. 


S. 4. | X 
—_— whether Afionable to call one ſo, p«$16+$.3, 521+ 
14: ; 0 v9 | 
Dubritius, Archbiſhop of Carlegion in Wales, p.17. 5.6. 


E ta whence the word derived, p.136. $.1; 
Eccleſiaſtical La2vs of England, te. | axviquity thereof, p.12 9, 


mY King: bus Zed for the Clhureh in bis Oration to the Clergy of 
| » P-97+ $1, 


Eggs, how, when, a1d in what caſe Tithable, P+405, 
Elton of Bibs bow: and by whom to be made, p.43. $2. 
Wy 37 ad 1hat ftyle be gave King Lucius, p.4. $.4. p.111, 


mon 5O8.-$,13\ .- 

Epiſcopal Awt aority derived F nan a. P-30,$.10, Epiſcopal 
Tureſditt:on\eudeavuored to be taken away), P3637, $.2, 

Ppiſcopocide-in #.Clerky. Pety Treaſon, p35. $-39 

Ettovers burnt in # Huſt, whether Tithable, P37. $.46. Wy 

Ethelbert, King of Kent,by whom Canterbury was given to St. Auſtin 
for pak, 5.4 $.1; p17. $.5; Wbetber be buals SE.PaulsChurch 


P-17-.9.7. 
Son and Succe 1:0Eghert, rhe ft ſole K Fe: Eng- 
' land; be Was Biſbop-of Witichelter, p36. ff earl F 
\ewriched the Church of —_— _ Tithes, p-3 
Euginus, wbether be were the fyled himfe Va Pope, the firſt 
that conſecrated Churches the 34 that decreed Godfathers and 
a Godmothers in ae, PAS: 9-7 $.7. 4 on F 
xXamination, when, fo ormed, P.270. L,3- . 
| Excommunication, what, p.624, niepafornnh, ibid. What m- 
tended by Excommunication iplo fa&to, p:626. h.4. What the 
cauſes in Liw of thet Excommunication, p-638. $.3. In what 
manner Excommunication. s 0 be pronounced,p.626.9.6, Bywhom 
it « to be certified, and bow, p.635. $.8. Whether the Ordinary 
may rake Bond of an Excommunicate, for bus ſubmiſſion in order 
fo Ubſelwion,p. 637. $.25. Whether Excommunication in 6 Pa- 
tron, be ſufficient cauſe for a. Biſhop to refuſe the Clerk preſented by 
ſuch Patron, p.266. $.32. 


F. 


; Aculty, or Court of Faculties, or Faculty-Offce, what, p. 107. 

--$.8. The A f of Canterbury ipower'd by the Statute 
to grant Faculties, ibid. and p.19. $11. The force and 
vBeredf a4 t» Cothimendamns or ewe Banefices, p107,109,1 10:8. 
The difference between aFaculty to rake and a 6 Faith £072 057 4 
Benefice, p10. $.8. 

Fallow-grounds, whether Tithable, p.405. 

F = of Probate of "TeFtummmns, what due by Seatare, P-10$,106. 


enny-Lands drain'd, whether they pay Tithes project, p46 
Fay Lond in Creatures har Aon ; whether. Farbable P.405s 
Firſt-Fraits, by*awd to hapulle p:837. $.2.;d.Anmnates. , 
Fiſh zaker in cert br in a River, Pmdl or Piſcary, whether Tith- 
ro anew, £406, md p:367. 9.36." p379- _ P4375. 
|  torv witty waitevtly is England, P.16. Fe 9 + 
,. what Tyber s, and when, p.407. 1; 1 
{-Lande, hn hinble br not, anal by when, p.407 408 
ed Re #97 Pariſh, 'v0 bom the Tithes ſhall be: pa 
Phether Priviledy*d' from Tithes, whiltt in the fs; 
Lands ptherwiſtin the Subyett5,p.36 9.6.41 Whether they ave Pri- 
wiledged from Tithes, if "ove vumal of whe _—_— Fatenvee or 


Grantee, P:399,401- 

Fowl rakey, i® i what Tirhable or mar. p.408. 

Fran # ferring forth ithes, whether treble damages in that 4 
ek moo $72. eeen 


Freehold of rheC a Eaaoaidenls 6 ma3% $43. p83. 
$4. pas « $45. P-142. $4, p10. $.22., p.151. $.25, P155. 


Fries ”rhe Man pleaded by the: Woman bow the Civil Law pro- 
* tell; rhereon, p. 493; $1. 
Fruit-Trees, what T:thes they pay, and when, p.408. 
'Furze, whether Tithable, ibid. 


G. 


Arba, or Decima Garbarurh, what it /ignofies,pag.391. (e&.78, 
Gardens, bow Tit hable, p.409. pag, 371. ſe.43. 

wo + — 105 Son to King H.2. was Biſhop of Lincoln, pag, 
36, Ig, 

Glaſs-windows Painted in the Iſle of a Chappel, if pulled down,whe- 
ther Attionable, pag, 138, ſet, 5, — 

Gleab, what, p. 409. The Law concerning the Tithes thereof, ibid, 
and p,410, Gleab of a Parſonage Impropriate and Leaſed, whe- 
ther Tithable, ibid. andyag,368. ſe&.38. Whether Gleab in Leaſe 
pays Tithe, pag,362, 363. (e&. 26. Whether the Freehold of the 
Gleab, during 4 Vacancy, be in the Patron or not,pag, 183. (e.g. 
Gleab manured and ſowed by an Incumbent that dies before Har- 
veſt, who ſhall have the Corn, pag, 318, ſc. 3. 

God _ and Godmothers in Baptiſm, the Original thereof, pag. 
49+ leh. 7, 

Grain, pays 4 Predial Tithe, p, 411, 

Grant of Tithes, whether good without Deed, p.386, 

Graſs, what Tithes that pays, and how, p. 410, 411, Graſscocks 
Tithed, pag, 374 {e&t, 50. 

Grave-Stone taken away, whether Actionable, and where, pag.157, 
ſe&t. 42. 

Gravel, whether Tithable, p. 411. 

Grounds Jes to Strangers out of the Pariſh, who anſwers the Tither, 
ibid, 

Guardian of the Spiritualties,b4 Office,and by whom Conftituted,p.3 9. 
$.1. P.41. $4.5. IS in the Vacancy of an 7 PUT 
P.40,$42, What remedy in caſe he ſhall refuſe to gramt Faculties or 
Diſpenſations,wggre they may or ought to be granted, P«40. $.3 


H. 


Hs awe anciently what, pag, 97. ſet. 1: 

Hay, the Law touching Tithe-Hay, p.412,413. Whether the Tithes 
thereof may belong to the Vicar, p. 381. $. 77. Two Crops of Hay 
from the ſame ground the ſame year,whether both Tithable.p.412. 

Hazel, Holly, Willows, a»d White-thorn, in what caſes they may be 

.. Tithable or not, p. 377+ $. 62. 


Head-Lands,whether Tithable, p.359.y-16.p-369.$.39-P-374+ $.52; 
Ddddd Hearth- 


IN/D'E X. 


Hearth-peny, the ancient Cuftom thereof ,p.336. 8.35. p.372.8.46. 

Heath, Furle, and Broom, in what caſes Tithable or not, p 41 > 

Barren Heath-ground, in what ſenſe excuſed of Tithes for the firſt 
Seven years, P. 375. Y. 53+ 

Hedging nd:Fencing4#o0d, whethir Tithable, p.370, 371.43." 

Hemp, what. Txthes. that. pays, p-413. and p.366.Y. 32. 

Heyfers, wbetber Tithes due for Herbage thereof, p. 370. $.43, 

Henry de Blois, Brother to King Stephen, was Biſhep of Wincheſter, 

Page 37. ct. 16, 

Henry de Beauford, Brother to King H. 4. was alſo Biſhop-of Win- 
cheſter, ibid. 

Herbage, what, and how Tithable or not, p. 370,371. Y.43. and 
P.42 3. Herbage of Sheep, whether Tithable, p. 454+ 

Herelie, what, and whence the word derived,p.550,561.9.4. Three- 
fold, ibid. Where cognizable,p.561,562.9.6, How puniſhed.p.5,62, 
$63. $.7. It x Lepra animz, ibid. 

Hereticks, an Alphabetical Catalogue of ſuch > their Errors and 
Hereſies \, the times and places when and where broached,and the 
Councils wherein they were condemned, p.564, 565, &c. 

High Commilſion-Court, the Conſtitutions thereof, p.l11,12. $. 14. 
What the power thereof was, P. 118. $. 14. 

Hoel-Dha, bu Law againſt fighting in the Church-yard,p.140.$.6, 

Honey, whether. and how Tithable, p. 413,41 4« 

Hoods to be worn by ProQtors. in the Arches,when and by whom firſt 
enjoyned, page 103, ſect. 4. | 

Hops, what Tithes they pay, and how Tithed, p.4 14. Whether Great 
Tithes to the Parſon, or Small Tithes to the Vicar, p. 366. h. 32. 
Whether they may not belong to theVicar by Preſcription, p. 381, 
$.77. The difference in Kent (as to Tithes,) between Hops in Qr- 

. Chards, apd Hops in Gardens, pag. 366, ſect. 32. 

Hop-Poles, 2:bet ber the Wood thereof Tithable or not, p.4.14. 

Horſes for Hs bandry,whether their Paſtnre b# Tythable,p.37 1.9.43. 

Hoſpitallers, either Lay or Spiritual, by whom VYfitable, p. 34. $.19, 
They were diſcharged of Tithes, p. 402. 

Houſes being Dwelling-houſes, where Tithable, p. 414, 415- 

Hubert, Archbiſhop of Canterbury, pag, 7. {eR. 11. 

Hundred-Court, the Antiquity thereof, and extent anciently of its 

Furiſdiftion, pag, 96, ke. 1. pag. 84. feQ. 7, 


Ade, To call one Welch Jade, whether Ationable, and where, 

pag. 522. ſe. 17. | 

Jealoutie, bow the Civil Law proceeds therein, pag, 472. ſe. 7. 

Ideocy,in what caſe Triable in the Eccleſiaſtical Court p.120.S,17. 

Jewiſh Hereticks, who ſuch Anciently, and what their Hereſies, pag, 

. -580, &. le. 5. 

Impotency in a Man, how to be proved, pag. 493. ſe. r. 

Impropriations, how many within York Dioceſs, pag, 14. ſeA2.V1d. 

Appropriations. ; 

Ina, the Saxon King,whether be be"the firſt that gave Peter-pence to 
the Pope,pag.112.ect,8. Hu Law againſt Striking in the Church, 
Pag- 140. ſe. 6. | 

- Incumbent, what, p.317. F. 1. Legal Requiſites to make a compleat 
Incumbent, p. ibid. Hw Rights, p. 315. h. 2, 

Indians, their ſevere puniſhment of Adultery, p. 471,472. h. 6. 

Indicavit, what that Writ imports, the end and uſe thereof, in what 
eaſes, and from whom it may be awarded, p.647. $.6. p. 439- 

Induction,what,and how executed,p.278.h.16.Hhether it be a Tem- 

al Af, and cognizable in the Temporal Court, p.279 $.17. 

t, if under age Admitted and Inſtituted to a Benefice,jt is void, 
p.280. HF. 20. Whether Attion lies againſt a Minor under Sever 
reen years of age for Slandering, p. 524. $.23. 

Ingulphus, = of Crowland, his Report touching Appropriations, 

»221.Y.1 © 

Infcation, what, the Form thereof, Requiſites therets, and what 
Remedy, if denied, p. 274. $.S. Inſtitutions are cognizable in the 
Eccleſiaſtical Court, p. 123. $.28. The difference between the 
Civil and Common Law touching Inſtitutions, p.276. h. 9. Whe- 
ther it works a Plenarty without Induttion; p. ibid. YH. 11. p.2S0, 
$. 18. p. 281. &. 21. 

Ireland, until hat time under the Archbiſhop of Canterbury; pag. 
20. (ect, 13. 

Iſle of a Charch, who may preſcribe to it, p+13S. $.4. or whether it 
may be peculiar to a Family, p, ibid. $. 5. p.158. $. ult. 

Juriſdiction Eccleſiaſtical and Temporal, the Original of that diſtin- 
ion, p.133. $. 44. 

Juris utrum, for and againft whom that Writ lies, pe205. $. 1. 


Ddddd 2 Jure 


INDEX. 


Jure Patronatus, what that Writ imports,p,2C6, &c. How the Law 
roceeds therein,p.17 9.9.2. In what caſe the Biſhop may make uſe 
thereof, and his power therein,\p.33+$.16, At whoſe charge it 
to be, page 180. leQ.3. What Jus Patronatus , pag,205,ſect.r. 
Jus Canonicum, the Original thereof, pag,132, ſeR.44, 


K. 


I anc King.his fri Law tonterning Abbots. pag, 382.ſeQt.3, 
Knave,whether Ationable to call one ſo,p.517$.4:andp.524.4.21,24. 


L. 


Ambs, bow Tithable,p,416. They yield a ſmall Tithe, and may 
belong to the Vicar,p.198,"$:3:p 359;$.16. In what caſe they 
may be Great Tithes, and payable to the Parſon,p.366.$.32, 

Lands accruing #0 the Crown by the Statute of Diſſolutions,wherbty 
they ſhall pay Tithes, p. 416, | 

Lapſe, what, p,242;$,1. The Original and gradations thereof,iibid. 
The Aifferente between the Common and Canon Law as to the 

' imme of Laplep,245.4.2.ben the Six Months ſhall commence;ibid, 
How the Six Menths before a Lapſe are to be computed by Days, 
#nd how Notice ſhall be given to the Patron or not before the 
Lapſe incurs, p-274, $14. Whether a Grant may be made of a 
Lapſe, p.248.$.5. A Lapſe is more « Truſt than an Intereſt,ubid, 
From what time the Laple ſhall incur ibid. $.6. In what tafe the 
Lapſe' may incur to the Ordinary, notwithſtanding a Quare Im- 
pedit brought by the Patron, pag, 183, (ect, 10. | 

Leafe made by one Biſhop de faQto during the «4 of another de Jure, 
of the ſame Dioceſs, whether good, pag, 38. tet, 23, Leaſes of 
Tithes, whether Triable in the Eccleſiaſtical ty > 127, {ec}. 
40. They muſt be by Deed, not Parol, pag. 392, ſe&t.81., Leaſes 

"made by Parſons, pag. 199, ſet, 10, Caſes at Common Law 

touching the ſame, p.190. ſe.10,11, pag 193, let.17, 

Legacies, properly ſuable for in the Eccleſiaſtical Court, pag, 113, 
ſect,11, pags125, ſet. 34, and pag 126, fect, ibid, 

Legates of the Pope, of Three. ſorts, pag.20, (c&.12, pag 102, ſe.3, 
Legatus Natus, 2vbat it imports, and who were ſuch in England, 
Pagy 30. ſet, 12, pag,21, ſet, 13, and pag 105. feft,6. 

Leſſee to Parſon and Vicar, whether he may Sue for Tithes in one 
Attion, or muſt divide bis Attion, p.381,392, $. 50. . 

ettex 


INDEX. 


Letter expreſſing the Grant of rhe Next Avoidance, vain and inef- 

| ecFu 7 Þ 295, g 6 4. 

Libel, whereof @ true Copy denies, is ground for @ Prohibition, 
P+ 122, $, 24. | 

Licenſe to carry away Tithes without ſetting them ſth, given by a 
ColleFor of Tithes, whether pood,p.37 94 —_— 9 

Litne, Marle, Slates, or Tiles, whether Tithable, pi417, 

Lindwood, 2hat be was, and when bis Provincial Conſtitutions 
were compiled, p,208,'$.5, - 

Litigious, bow many ways a Chureb may fo becomeep. 191,192.56, 

Lollards, what they were, and why ſd called, p.561.$15. | 

Londen, anciently an Archbiſhoprick, pi17.$7. The Metropolis of 
Britannia Prima, P» 16, $, 4+ The Arthiepiſcopal See thereof re- 
moved and placed at Canterbury by the Saxons, thid, 

Lops of Trees, whether Tithable after Twenty years growth,p417. 

Lucius, Firft Chriſtian Kimy of Britain;p.15:$4. By-whomt comverted 
#0 the Chriftian Faith, bid. When Baptized, p.16. $4. 


M. 


HL m_—_ , their ſevere puniſhment of Adultery, p. 471; . 

$, 66, 

Malum in fe, and Malum prohibitum, the Legal difference between 
them, Ps 10, $, 14. P4157, $.4, | 

Marriage after _ akera parte exiſtente , whether lawfal, 
P- 495, 9 5 Cs 

Marth- Lands, or Fenn- Lands, newly gained from the Sea, whether 
under the notion of Barugggſ ands, as to any diſcharge of Ther, 


P+ 387, 
St, Martins le Grand, London, whether it be an Eccleſiaſtical Bene- 
fice, P» 202, $, I 6, 


- "Maſt of Oak, or Beech, whether Tivhable, and bow, yp. 417. 


"Mafters of _ what they were anciemly, and why ſo called, 
+ JJO, Y., 21, 
"Mexdows over-run With Thorns and Buſhes whether Titbable,p.q17, 
Metropolitan, why ſo called, the derivation of that word;P+15+$.3+ 
Midwives queſtion'd in the Eccleſiaſtical Court for exerciſmg that 
Calling without a Licenſe from the Ordinary, whether Probibi- 
tion lies. P.126, $.36, 
Milk paying Tithes, exempts the Cheeſe from payment thereof. p.391, 


420, 
Milch-kine, whether their Poſture be Tithable, p1372+ $:44. Mill 


INDEX. 
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= 


Mills, the Law concerning the Tithes thereof, pe.417. 

Mill-Stones, in what _ Tithes ſhall be paid of them, \and how, 
Mines or Minerals, whether Tithable, p. 420, and p. 368, $. 36, 
Mixt_ Txthes, bat, p. 420.\ © | | 
Modus Decimandi, what the Law therein,p. 420,09. Cognizable in 

the Eccleſiaſtical Court, p.119, h.17. p.125. $. 33+ p:127. $.4%% 

P-364- Þ4373+ $.48. P.379- $:67+P.363. $28, 29. p.128. $.43. 

In what caſe it may be Triable at Common Law, p. 368.4. 36. 

- 4 Modus pleaded-30 obtain a Prohibition, pag, 377+ (et. 60. 

Moieties of ,7zt hes; of between two Parſons, whether the Pariſhioner 
be obliged to'divzde them, pag, 362, lect. 2 4, 

Monaſtery-Lands, the Law touching them in reference to Tithes, 
P+ 422,.423. 

Monuments ereted in Churches or Church-yards,if defaced or pulled 
down, what Attion lies, and for'whomn, 'and where cognizable, 
Pag- 1424ſect; 9. pag. 139. ſect. 5. pag. 154. let. 33. 

Mortuaries, the Law concerning them, p. 423, 424- 

Mulier, what at the Common Law,p. 478. $.2. p. 486. h.17, What 
by the Civil, p.487. $. 19. How it differs from Baſtard, p. 478. 
9. 2.p.486, 487. F&. 18, 19. 


N. 


N Ag, Whether Tithes due for the Paſture of @ Riding-Nag, 
Pp. 425.P.360. $. 18. p.371. Q. 43. and p. 429. 

\Ne admittas,what the Writ imports, he end and uſe thereof pag,6 45: 

leh. 4. TY 3. RIOT 

Ne unques accouple en Loyal Matric, is to be tried by the Cer- 

tificate of the Biſhop, page 122. ſect. 21, 

Next Avoidance, what, pag.284. {eQ.3. __ 

Nomination, hat, p. 259. $. 11. Qualifications thereof, ibid. 
what caſe it may be the ſame with Preſentation, p. 260. Y. 12. 
It may be corrupt and Simoniacal as well as the other, ibid.h.13. 

Non obſtatite, in' Faculties gramed by the Pope, of what efficacy im 
. Law, pag. 109. (et. 8, 

"Non Reſidence, what, p.319. $.9.10. What ſhall excuſe it, p.320. 
$.9, 10. p. 321. $13. What ſhall be held Non Reſidence within 
the Statute, or not ibid, $.12,13.p. 3239.16. The Ancient Canons 
touching Non Relidence,p.320. $.10. p.322. $.15. #hether Non 
Relidence makes woid a Leaſe of Tithes made by the Parſon,pags 

323-{e&.16; and pag. 384 let, 18. 


Notice 
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I" 


Notice of Awoidance,when and how to be given to the Patron,p.181, 
$. 4+. P- 245- $. 2. To begivenin coſt of Ceilon, p-287. $.11, 
Whether Notice of ſetting forth Tithes is to be given to the Par- 
ſon, Nx/0q J- 58. p» 450. | | 

Novatius, bs Error concerning Biſhops, p.23, Y.'1. | 

Nurſeries of young Trees and Plants, whether-and in what caſeTiths - 
able or-not, Pp. 426, ; 


O. 


+ Ath of Supremacy, the Original thereof, p.3. $. 3. Oath' of 
' Reſidence, p.320. YH. 11. 

Oaks, ahe Law of Tithes touching them, p.-426, 

Oblations, what - properly they are,and the Law thereof, p.426,427. 
What are not ſuch,that are commonly ſo ſuppoſed to be;p.156.5.58. 

Obligation to Reſign a Benefice,whethber good, p.189.14.7, Obligation 
not $0 accompany ſuch a Woman, taken in the Eccleſiaſtical Court, 

« 114, $. 12: 

Odo, Brother to William the Conqueror, be.was Biſhop of Bayeux 
in Normandy. 

Offerings, Oblations, and Obventions, the. Law concerning them, 
P- 426, 427. BAC 

Office of Regiſter to a Biſhop, if controverted, where cognizable, 
P«126..$. 35. The difference in point of Furiſdifion ' a 
Right to and Exerciſe of an Office, p. 93, $20. 

Offciales Forauei,-what, p.81. $.,1. p.89. $15. 

Orchard, the Ground thereof ſowed with Seed, whether Tuthable, 
P-427+ Tubes of Orchards: by Cuftom,p.367. $.35. Orchard,for- 
merly Arable, to whom Tithable, p.361, $,21. 

Ordinary, what.p.32. $.14.#by the Biſhop ſo called,p.23.$.2, What: 
the.Civil Law underſtands h that word | Ordinarius |,ibid.}/be- 
ther he may cite a man out of his own Dioceſs,p+33,37-$k7,P+104, 
105, $6, Whether be may diſpoſe of any of an Imteſtates Goods to 
Pious uſes, in what caſe, and under what Cantions and Limitati- 
ons, P.106, $.6, He hath Curam Animarum,p,32, $.14. 

Organs in. a Church, to whoms they belong, ps 167, $. 18. If taken 
away, where the Ation lies, p-161.$2, 

Ornaments of the Church, at whoſe charge to be provided, and how 
the ſame ſhall be charged, pi137. $:4+ p+152: $429. P+1 54+ $434» 


P. 


| gs the ſtrange Punſements nflited by them on Adultercrs, 
"Page 4709s leQk. 4... 
Pallium Epiſcopale, a lm obs thereof, pag. 23. ſet. 2. 


Pander, whether to call one ſo be Attionable, pag, 524. (et. 21, 

Pannagium, what the word ſignifies, p. 383. 

Pardon, whether it may extend t@ prevent a Deprivation, pag. 312: 
ſet, 15. Whether a General Pardon ſhall bar « Suit in the Eccle- 
fiaſtical Court for Slander, pags 121. ſet. 19, In what caſe it 

" *May bar Coſts of Suit, pag. 116. ſe. 12. 

Park diſparked, how Tithable, pag, 364. (et. 20, 21. pag 364,365. 
ſet, 31. pag.427,428. How to be Tithed, if converted into Tils 

- Lage, pag- 361 ſe-20, avdpag; 350. ſe. 75. 

Parith, +he Varieus acceptation of that word, p. 355, 356. $.8. B 

whons Pariſhes were firſþ divnded,p 72. $.8,9. Parochial B 
where-cognizable, p.: 126. $.37«p.128. $.28. p.125. $.31.p.157» 
$. 40. p.153.$.31. and 380. $.74. Being controverted berween 
Spiritual Perſons,are-cognizable in the Ecclefaſbical Canrt,p123s 
$.27. Otherwiſe at the Common Law, pag, ibid. teQt.28.pag,12 4. 
{c. 39. pag-: 1263 (ek: 37. 

In by whom to tbe choſen,p.166. $.12: —_—_— $15. 

Paxſan;whe properly ſuch;p.185,186.5.1.He bath a donble Capacity, 
P-193. $16. </ arr abr Lok what, 185. $. 2, How be ought 
to be qualified to. be a. Parſon, p.187. $.4. Requiſites in Law for 
that Funttion,ibid. What bas Rights avep.186:$.3. The difference 

. between Parlon; Paſtor, Reftor, Vicar, -evd Curate,p. 186. $.1. 

Parlanagh, ;Chunchy evd Rectory, are: terms Synonymous, pag. 188, 


+ 6, 1 £ | 
Parttidges and Pheaſants, though not Tithable, yet payable ms lieu of 
Ti ieher, Paſs 361. ſet.20; What Tithes tame Partridges ſhall pay, 
P« 42 
Paſture, the Law-in reference to the Tithes thereof, p.428,42 9; 
Patxia abedientizs, and Patriz-conſuetudinariee,che difference between 
them, pag; 130. (ft. 44. 
Patriarch, has, pag: 20. fefX. 13. A Style or Title anciently giuen 
zo the Archbiſhop of Canterbury, p. ibid. 
| Patroh,whar be -#,and why (0 called, pag, 178.ſeQ.1.pag,205.ledt.I, 
Ibo c:properly the Patron of a Vicarage.pag.199. left.g. Wherber 
@ Patron bk any thing to do in the Church during s Plenarty, 
pag, 191. fſet.12, Hy conſent requifite ro Commendams, Unions, 
_ and Appropriation of Churches, pag,229, {cQ. 8. A 
« & * 4 


INDEX 


Paul or St. Paul, whether he Preached bere in England, p. 16, g, 4. 
Se. Pauls Church London, by whom firſt built, p.17.$. 17. 

Paulinus Archbiſhep of York, p.14.$.2. 

Peaſe, in what caſe not Tithable, p.4.29. 

Pelagius, 4 Monk of Bangor, bis refuſal to appear at Rome upon the 
Popes Summons, P.111.9$.8, 

Pelagian Hereſie, when this Kingdom firft infeted . therewith, 
and by whom ſuppreſſed, p.16. 9.5. 

Peculiars, or the Court of Peculiars, what it was, p.119-$.16. How 
many Peculiars in the Province of Canterbury, ibid. 

Peſts or Fells of Sheep dying of the Rot, whether Tithable, p 429. 

Penſions. ſwable in the Eccleſraſtical Court, p.127.5.41. p.188.$.6. 
P4198,S.5. p:376-$.57- : 

Pentecoſtals, what, and whence ſo called, p.73,74-S.10. 

Peters Church in Cornhil, London, once the Cathedral of a Dioceſs, 
p.17.9.7. By whom founded, ibid. 

Peterpence, what, the Original thereof,and why paid to Romezp.7 3, 
74.94.10. p.112.4.8. p.356.$.9. The Conquerors Law concern- 
ing the ſame, p.73-$.10. Anciently taken from the Pope, and 
given to the King, p.100.Y.2. 

Pews in the Body of te Church, at whoſe diſpoſal they are, p.137. 
$.3.p.156.8.35. p.158.F.ult. V;d. Seats. 

Phealants, of what kind are Tithable, p.430. Though properly not 
Tithable, yet as a Modus may be paid for Tithes, p.380.$.75. 
Pictures in Church windows, if pulled down, whether Aftinable, 

p-138.$.5. 

Pigeons, in what caſe Tithable or not, p.430. Spent in the Owners 
Houſe, not Tithable, p. 368. $. 37. p. 375+ $. 53- Otherwiſe 
if p91 ibid. Felony to (Feal them out of @ Deve-bouſe, ibid, 
Vid. Doves. | 

Pigs, how Tithable, p. 430. . 

—_ and other Sea-Fiſh, whether Tithable, and how, p.379. 
S. 68. Z 

Pimp, whether, and where Aftionable to call one ſo, p.521.5.16, 

Pits of Stone, Lime, 8c. whether Tithable, p. '430. 

Plants tranſplanted, whether Tithable, p. 431- 

Plato's Law concerning Adulterers, p.473 Y-9- 

Plurality, what, p.292.S.1. Who may grant or receive Pluralities, 
p. 294-h.3. Qualifications in Law touching Diſpenſations for 
Pluralities, p.295-$.4. Whether the taking of a Parſonage with 
a Vicarage endowed, amounts to a Plurality within the intent of 
the Statute, p.296.9.5. The Text of Canon Law againſt Plu- 


ralities, p.300-$.15. 
Eccec - Pope 


I N D*E X. 


Pope, when his uſurpation in England firf# began, p.97.61. When 
and by whom here jirſt abrogated, p 18.S.8, What his power 
was mm granting Diſpenſations, p.5+ $.7. 

Poltulation, hat, p.4 9. $.8; 

Prebends,' what, and why {o called, p.35. $.19. 

Prerogative Court of Canterbury,the Furiſdittion thereref,p.104.5.6, 

Preſcription, p.431 to 436. The Law thereof m reference to Tithes, 
ibid. and p.358.S.12. In what Court cognizabley p.367.Y.29. 
p-125.9.33; I: what caſe s Parſon preſcnbing for Tubes may 
{ue 0n that Preſcription in the Eccleſiaſtical Comrt, ibid, Pxeſcrip- 
tion meerly Spiritwal, copnizable Þ: the Comrt, p.156, $.39. Pre- 
{cription 40 a Seat in a Church,or to Priotity in that Seat.whetber 
cognizable inthe Temporal, Court, p.139.$.5.p.140.$.7.p.142.8.9. 
P-149-$.21.P-155.9.38.p.147.$.18.p.151.$.25. Whether s Pre- 
icription #0 Eccleſiaſtical things be cogniz.able in the Eccleſiaſtical 
Court, p.153.$.33-. Preſcription pleaded by a Parſon agamſt the 
firſt Endowmemt to the Vicar,whether allowable, p.37 5.9.5 4. Pre- 
{cription de non Decimando ne denied to a Spiritual perſon,p.3 99- 
The difference between the Civil avd Coramon Law in point of 
Preſcriptions, p.129. Y. 43. 

Przmounliracenſes, bow dicharged of Tithes, p. 402, 

Preſentation to a Benefice, what, P.254. $.4. Where the Right of 
Preſentation is cognizable, p. 256. $.6. What the Law touching 
Preſentation #, in caſe of Coparceners, Jointenants, and Tenants 
in Common, p. ibid. $.7. How the Preſentation u to be m caſe of 
Co-hetrrs, p.255.9.4. Whether a Preſentation be revocable before 
Inftitution, p.258,25 9.9.9, 40. What Preſentation ſhall ſerve for 
s Turn, p.262. $.19, Ts what things a Preſentation may be, 
p.263.8.21. In what caſes the King ſhall have the Prefenta- 
tion by bzs Prerogative, p.263,264. $.23,24. The difference in 
Law —_ the King and a Common perſon as to Preſentations, 
p-265.4.28. R 

Primate and Metropolitan of all England, when anq how that ſtyle 
or title firſt veſted in the Archbiſhop of Canterbury, p.18. $.5, 

Priority in the Seat of a Church, whether it may be preſcribed, p. 
140.S.7. 

Priviledges of the Clergy, p.t93,&c. $.18. Priviledge in reſpett of 
Tithes, what, p.436. 

Procuration, what, p.67. $.1. When and to whom payable,ibid Whe- 
ther due without the AF of Viſnting,p.68.4.2.p.69.$.4.p.75$.10. 
P-78.H9.11. Anciently paid in victualibus, when and bow changed 
imo Mony, p.65.$.3. How the Canonilis define it, p. 69. $9. 5- 
only one Procuratiin to be paid to the Ordinary, how that 3s to 
be underſtood, Þ. 70. $6. . 

; Prohi- 


INDEX 


Prohibition, in what Caſes it hath been granted, p.39. $.16, p.114. 

+ $12. p.121.$.17, p.93.S.S. p.122.5.22.p.ibid. $.23,24.p. 126, 
$.36,37,38,39. p-128.9.43. p.138.$.4. p-140.$.7. p.144. $.13, 
P.113. $.11. P121, pers yen $.20. p.I151. $.24. 149. $.22. 


P-151.$.25. p.152.$.26,25, p.153.9.30,31. p.127.9.40.p. 119. 
$.15. p-163- $5. p-114-9.12, p.149.4.21. p.188. $.5. 142.S.y. 
p-152. $.29. p.153-$.32. p.155. $.38. p.157.$.40. p.374. $.49. 
P-377-9-62.p-379.9-67.p.387,393,394,497,409,410,42 5,429, 
430,436. P4473. Y. 7. Þ 485. $.15. p.177. $8.9. p. 373+ $.47. 
p-190.9.9. p.166,g9.12,13,14-p.167.4.19.p.176.4.8, p.277.S.12. 
P-92. 9.19. p:101. $.3. p. 104+ $.6. p.119. Y. 17. p. 147. $.18. 
p.298. $.9.p.166.$.15. p.198. $.4. p.258. Y. 10. p.267.$. 34. 
P-115. Y. 12, p.299. 9.11. p.2S1.y.22, 23. p.116. $.12. p. 164. 
S. 9,11. p.319.S 7. p.359-$.14. p.369.9.40.p-192.9.15. p.364. 
$.30. p.368.9.37. p.351. $.20,21. p.362.$.22. p.368. $.38,39. 
P-371.$-43- P-375.$-53- p.362.$.25. p.365. $31. p.369. $.39. 
P-378. $.64. p.382. $.82. p.520. $.12, p.517. $.5. 505. $. 12. 
P.52 1. $.14. p.523.$.19. p.524-5.21. In what Caſes the Pro- 
hibition harh been denied, p.53.$.4. p.115,116.$.12. p.119, 121. 
$.17,18. p.122,123. $.25,26,27.28. p.124. $.29. P-125. $. 31; 
32,3334. P-126. $.39: p.127,128. $.42,43. P. 137. $- 3. P. 144+ 
C.11. p.148. $.19. p. 153-$. 30. p.174-4.1. Þ. 152. $.27. P. 364. 
$.29. p. 380. $. 74. p.156. $. 39. p.166.$.16. p.198 4.5. p.315. 
$.7. p-359-$-15.p.120.,$.17. p.92. $.19. P.366. $. 33. P. 376, 
$.57. p-364. $.29. p.386,339,412,413,420,429,451,456,464. 
P-520.$.13. p.512.9.18, p.507, $.12. p.521. $.15. p.523. $.17. 
. P-525- $-24. p 526. $.24. p.527. $.ult. Whether a Prohibition 
may be granted after Sentence, and in what Caſes, p.192.$.15. 
p. 3$1.$.76.p.116.$.12.p. 120. $.17. p-124. $.29. Whether 
a Prohibitian may be after an Appeal, p.148. $.21, A Prohibi- 
tion 2bether gramable after a Conlultation, p. 147. $. 18. or de 
novo to an Appellant,wbo bad a Prohibition in the firſt wſtance.p. 
360.$.19.p.421. Prohibition granted againſt Colts of Suit given 
to an Informer, p.473« $- 7.. Whether a Prohibition [;es, in caſe 
proof by ove fingle Witneſs be diſallowed in the Eccleſiaſtical Court, 
p.362.9$.22.p.113.4.11.p.115.$.12.,p.12g.$.26.p.125.$.43.he- 
ther @ Prohibition may be granted the laſtetay of the Term,p.147. 
$.18. or to ſtay Proof in perpet. rei memotiam, p.374.$.49. 
Proxies, what, P.70. $.5. P.75-$.11. .The ſame with Procurations, 
ibid. Hhet ber extinguiſhed by the diſſolution of Religious Houſes, 
p.76.&c4.11. Not known to the Primitive Churchjbid Whether 
grantable by a Biſhop to the King,F.\bid. The Caſe of Proxies apt- 
by compared to the Caſe of Tithes, p:79-$.11. A Caſe of Remark 
at Common Law touching, Proxies, Pp. 7 5,0. $11. 


Eeece3 Q, 


Uare Impedit, for and againſt whom that Writ lies, p.645. 
$.3. of what things it lies, p.649.9.20,21. Whether t lies 

for an Archdeaconry, p. 66. $.14. 

Quarta Epiſcopalis, what, p.77-h.11. 

Quarries, whether Tithable, p. 436. 

Quean, whether Aion lies for calling one ſo, p. 517. $+ 5. P-523+ 
$.18. p.520.4.12. X 

Queen Elizabeth, her Declaration touching ber Supremacy,p.10.5.11. 
Declared Supream Governeſs on Earth of the Church of En- 
gland, p.ibid. $.14. 

Quelimen, what, by whom Eligible, and wherein their Office doth 
conſiſt, p. 163.$.6. 

——_ Nomina, *Proceſs of that kind prohibited, p. 60. Y- 6+ 
P- 0245. 3. 


R. 


-Abvits, whether Tithable, p.367. b. 36. 
* Rakings of the Srubble of Corn,whether Tithable,p.384,436: 
7 . 

Rapeſced, whether ſhall the Parſon or the Vicar have the Tithes. 
thereof, p.381. $.77. 

Rate-Tithes, :n what caſes payable, p.391,437. * 

Rectors, how diſt inguiſh'd from Vicars, p. 186. F.1. 

Refuſal of a Clerk by @ Biſhop, becauſe he could —_— the Welch 
Language, p.276. $.36. Once Refuſed for Inſuthciency, may not 
after be received, p. 268. $.39. 

Regiſter to 4 Biſhops Con/iſtory, the Office controverted, where cogni- 
zable, p. 126. $. 35. 

Regiltry-Book of a Pariſh for Chriſtnings and Burials, the Origi- 
nal theresf\, p.145.$.14. p.164.9.10. 

Releaſe by one Churchwarden, whether any Bar to the Suit of bis 
Companion, p.144-$.12. P.165.Y.11. p.161.$.2, Releaſe of a 
Next Avoidance, made after the Church becomes woid, is void, 
p.286.5.7, | 

_ Chriſtian, 2vhen and. where firſt planted in th Kingdom, 
P-13-S.1, | 


Rents 


INDEX. 


Rents, of what kind may be ſued for in the Eccleſiaſtical Courr, 
p 126.$.34. Where the Tube of Rents in London are ſuable for, 
and bow, p-379-9.70. . 

Reparations of Churches,where cognizable, p.137.$.3,4.p.143.$.10, 

p-152.$.26. In what caſe it may be cognizable at the Common 
Law,p.166.$.15. Whether within the cognizance of the Arch- 
deacons Viſitation, p.60.5.7. Who and what fhall be charged with 
ſuch Reparations, and bow, p.137,135-$.4: p.144-S.11. p.145. 
$.14. p.147,148.$.19.p.150.$.23.p.252.4.26. p.175.4.4.p.153. 
& 30. p.1574$.41. p-149.$.22. How the Tax: for & Repara- 
tions ſhall be apportioned between Landlord and Tenant, p.154. 
$.34. By whom the Chancel ſhall be Repair'd, p.17 5.4.4. Ihe- 
ritances not to be therewith charged in perpetuum, p 144 F.13. 
Whether a Tax for ſuch Reparations may be made by the Church- 
wardens only,p.148.$.20. How to be in caſe of Union of Churches, 
p.146.$.16. How in reſpet# of the Fabrick of the Church, in di- 
ſtinftion from that of the:Ornaments thereof,” p.154.4.34. Whe- 
ther thoſe of a Chappel of Eaſe ſhall contribute to the Repairs of 
the Mother-Church, p.146.$.16. p.152.$.28.p.153.$.33.p.156, 
$.39.p.152.$.28. Whether the Land next adjoyning to a Church. 
yard ſhall repair the Fences thereof, p.166.$,15. 

Reſidence, in what caſes not required, .p.320. $.9. 

Reſignation, what, p. 234. $.3. Reſignation Bonds, whether good 
in Law, p.189. $.7. What words ſufficient in Law to import a 
Relignation, p.191.9.13. To whom it may be-made, ibid. How 
and to whom the Relignation of 4 Donative may be made, p.191, 
6. 14. Whether it may be made conditionally, p.278.$.14. Whe- 
ther the Church becomes void thereby, before the Biſhop accepts 
i, p261.9.17. 

Review, or the Court of Review, or Commiſſion ad Revidendum, 
#118.5.15.. The Ground thereof, p.4.4.5. - 

Revocations in Law of the Kings Prelentation, p.266.9.31, 

Right of Advowlon, bow and for whom that Writ lies,p.649.4.22. 

Right of Tithes,cognizable in the Eccleſiaſtical Court,p.127.9.42. 

Rogation-week, whence ſo called, with the Original thereof, p.130. 
9. 44- 

Roots of Coppicc-Wood grubbed up, whether Tithable, p.437. 
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1 wn ere we ſo called, how many ways it may be com- 
- mitted; and the ſevere puniſhments thereof ,p.5283, &c. The Sa- 
crilegious were not anciently allowed the Santtuary, p.1 41. $.8. 
Saffron, , what Titbes/it- pays, p.4.38. To whom, whether as Great 
Tithes to the Parſon, or. ſrl] Eithes tothe Vicar, ibid. p. 198. 
$. 8. p-361, $,215p.366..$.32: | | 
rw wok a 'Gheplain, tiable in the Eccleſiaſtical Court,  p. 198. 
_Y | 
Salt, whether Tithable, p.4.33. 
Ons whether the firſt Archbiſhap of York,by whom eſt abliſbed, 
p14 $:2s } 4! 14 vdg) Yo 2th | | 
Sanctuary, the:Law thereof anciemly,' 'p. 141. $. B. Heretofore the 
foundation of  Abjuration, ibid; Not allowed to Traitors ner Sa- 
crilegious perſons, p.142.9.8. | 
Saxon |Kings,. #heir care for the Government of the Church of | 
England, p..97. $. 1. » Their zeal for erefting and endowing 
of Churches, p. 208. $. 4. | How ſeverely they puniſb'd Adul- 
ery; Pi470s $4 | *; ©L 
Soon when the Biſhops thereof revolted from the Archbiſhop of 
ork, P.14+- $43, Los * 
Seals of of of. Biſhops, &'ce how to be engraven and uſed. p. 
27,28, $.5. 
Scutcheon or Banners taken ont of the Church by the Parſon, whe- 
ther, and for whom Attion lies in that caſe, p. 16\. hg. 
Seats 4 Chytches, Þ, 137+ $.3» p+135. $.4- pi142s $.g. p.154,155- 
$.36. p.147.$.18. p:149.9.22. How and by whony to be difyoſed 
yt 0 000 err $.22.p.154-$.36.p-155,156. 
« 38. They belong of Right to the Ordinary to diſpoſe of, p.138. 
$.5. P-140:$.7. p.142.$.9. p.158,$.ult. p.157.4.42. p.151-$.25. 
Whether the Ordmary hath any thing to do with Noblemens Seats 
in Charches, p.151. $.25. p.157. $.42. Cuſtom may ( as to the 
Body of the Church ) fix the power of diſpoſing the' Seats in the 
Churchwardens, p.151.$.25. The grant of ſuch a Seat to a man 
and his Heirs, whether good in Law,p.138. $.4. To whom the 
chiefeſt Seat in the Chancel properly belongs, p.141.$.7. The cog- 
izance of Seats in Churches properly belongs to the Eccleſiaſtical 
Court, P.157. $.42. Whether be, who having Lands in the Pa- 
riſh, but living out of the Pariſh, be chargeable with the Repairs 
of the Seats of the Pariſh-Church, p.150..23. . 
es, 
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Sees, or Biſhops Sces, whence /s called, p. 347. $.1. 

Sepulchres and Monuments in Churches or Church-yards, how and 
where the defacing thereof is puniſhable, p.142.$.9. 

Sheep, the Law in reference to the Tithe thereof, as alſo of their Pa- 
fure and their Woel, p. 43,439:464,359,360. $.16,17, 

Sidemen, what their Office is, p+163.$.6. Anciently called Synods- 
men, or Teſtes Synodales, p. ibid. $.6, in the Margent. 

Significavit, what that Writ eught to contain, p.631. $,10, p.632. 

* C. 12. p.649.Y.19. p.635-S.2 2. | 

Silva Czdua,the Law in reference to the Tithes thereof.p.4.3 9,440. 

Simon, the Monk of Walden, ſuppoſed to be the firſt Canonitt in 
England, p.132. $.44. 

Simony, whence ſo called, a deſcription thereof, p.5.37. $&.1. How 
many ways it may be committed, p.539,549. Y.5. p.541,542,4.8. 
The penalty thererf, p.537.9.1., A Bar in Law to the Parſons 
demand of Tithes, p.542.$.10. p.548.4.17.p.551. $.26. p.34. 
The difference in Law between Simoniacus and S:moniace pro- 
motus, P. 538. H. 2. p. 552. $. 27. In what caſe Simoniacal 
Contratts are cognizable in the Eccleſiaſtical Curt, p. 120. 
$. 17. 

Slander, where cggnizable, p. 516. $.4. 

Son, whether he may ſucceed the Father in an Eccl:ſiaftigg] Living, 
p.255.F. 10. p.263.9$.20, | KD 

Spoliation, what, and in what caſe, and for whom the Writ of Spo- 

* ation /ies, and where copnizable, p.539.p.650. $.24. 

Striking #n the Church or Church-yard, how puniſh'd, p. 139. $.6. 
An Indictment for Striking in St, Pauls Church-yard, p. 155. 


S. 37. 

Stork,che Hiſtory of that Fealous Bird, and bis revenge on his adul- 
terows Maſe, p.475,476.h.ult, * 

Stubble of Corn, whether Tithable, p. 394. 

Subſcription to the 39 Articles, what net good, p. 163.S.8. 

Sufficiency or Inſufficiency in an Eccleſiaſtical Officer, where cogni- 
zable, p.92,93. Y.19,20. 

Suffragan Biſhops, aciently inveſted by the Ring, without the Staff, 
P-25.Y9.3. Their uſe and office, g.30,31;Y.11. | 

Suggettion for a Prohibition, i» what*caſe it need nct tobe proved 
within ſix months, Pp. 374. $.51, 

Summoner, hat, a deſcription of his Office. p.36,87. d. 12. That 
the Canon enjoyns concerning ſuch, ibid. What the ancient Canon 
is touching Summoners, Pp. $8. $.13. A.Caſe.at Common Law 
againſt a Summoner, p. tbid. $. 14. L COR 

Super(titious Pittures im Church-windows, whether they may be 
pulled down withouts Licente of the Ordinaty,-p.138.y.5. . 

upre- 


INDEX. 


Supremacy, or the Kings Supremacy, a deſcription thereof, pl .$-T. 
Eſtabliſhed by Statute Laws, p. 2,3. 9.2. p.7 $.1c. The Oath 
of Supremacy, the original and occaſion thereof, p. 3,4. $.3. The 
Impugners thereof cenſured with Excommunication iplo facto, 
P.-4.9.6. 4ſerted by King Ed. 6. p.7,8.$.13. Alſo by Queen 
Eliz. p.8.$.14. 

Synods, the ſeveral ſorts and kinds thereof, p.584.$.1 Under 

. what Archbiſhops of Canterbury they have been anciemly beld 
here in England, P.590,591.$.7. . 

Synodale, what, when and to whom payable, p.67.4.1. Whether it 

be due withcut the At of Viliting, p.68.$ 2. p.69.$.4, Origt- 

. nally paid in ViQuualibus, p.68, $.3. When and how changed m- 
to Mony, ibid. The divers ſignifications of the word Synodale, 
P-7 1-$.8. V;d. Procurations. 

Synodies or Synodal, what, - the Ordinary's Right therein, Pp. 34+ 
$.17. P.73+ $.9. 


T. 


AT" Ares, cut green, to feed Cattle, whether Tithable, p.440. 
Ttarians, their: great Chaſtity, they held Adultery Capital, 
47 149.6. 

Tk for Church-Reparations, «by whom to be made, p. 148. $. 20. 
P- 162. $4. 

Templars, diſcharged of Tithes, p 402. 

ee” or Barony of @ Biſhop, bow obtained, p. 27. $. 4+ 
P. 28. 

Tenant in Common, in what cafe the ſame perſon way be ſaid to 
be Tenant in Common with himſelf, p.193.$.16. 

Teſtis fingularis, whether ſufficient proof for payment of Tithes, 
P4362.4.22, wid. p.378.9.63.p.430. | 
Theanus, Archbiſhop of London #» the time of King Lucius, p.17. 
$.7. He was _ by the Infidel Hengilt to fly into Coxnwal 

and Wales, pbid. $.5. 

Theruma, what it was, p.351:$.4. 

Timber-Trees, what ſhall be reputed ſuch, as not Tithable, p 441, 
- 442, f waſted on a Biſhoprick, it is Dilapidation, p. 176, 
I77. $.9,9. 

Tithes,what,by and to whom payable > when, how, of what things 3 
the manner of Right Tithing > what the Setting, torth thereof s 
according to the Statute, and where cognizable, p.347,0c- The 
ſeveral kinds of Tithes, p.349-$.1.P.351.$.4+ Whence iT ak: 
ithes 
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f Tithes] derived, p. 347. $. 1. By whom the Church England 

- was therewith firſt AT Creme gey od on, "wa 
Temporal Inheritances, p.333: $.6;7. Whether they ay be Teaſed 

* or releaſed without Deed, p. 358. $.-#1p.364: $.27. | 
thereof for life, whether good #3:hour "Detih;p.3724.45. ber 
fo, if but for one year, or more, P+377. F. 61. p.3$2. 4.81. The 
Right of Tithes mn conteſt between Parſon and Vicar, w properly 
cognizable in the Eccleſtaſtical Comrt, p. 129. 5. 42. p.369. Ter 
6.38057 3. What Tithes ar: ly due to the Vicar,p.199.5Y. 

-* Tithes not ſer forth, Ations t » Þ- 376. S.55: p.378, S.65. 
Tithes to Two by halves, whether the Pariſhoner muſt ſo ſet ther 
out, p.362. F.24. Tithes are of Eccleſiaſtical copniz.ance, p.357. 
C.9. Objetions againſt Tithes anſwered,p.3 50,351. $.3. Whether 
Tithes are grantable by Copy, p. 431. 

Tobacco, what Tithes that pays, p.366..$.32. | 

Tombs and Sepritchres defaced, where puniſhable, p. 142. $. 9. 

Trades, whethet pain gotten thereby be — bow,p.442. 

Tranſaction, how it F- ers from Conipolition, ibid. _ 

hy aa needs no new Conſecration, p.49. Y.8. p. 27. 

» 4+ P+29. $. 7: 
Treble Damages, where, and in what caſe ſuable, p. 442. 
Trees, what, Tithable or not,p.442,0c. p-377+ $62, To whom the 
Trees growing in the Church-yard do belong, p. 150. $.22. If cut 

down, to whom the Aion belong5, p.137. $.3- p.153. $.32, 

Turkeys, whether Tithable, p. 444- 

Turves, whether Tithable, ibid. 

Ttyle-Stone, and Brick-Tyle, whether Tithable, ibid. 


V. 


V Alue of a Benefice, in caſe of Plurality, whether to be computed 

according to the Kings Books,or the very Annual value there- 
of, p.295. Y.5. p+299. $12. p.303. FS. 21. 

Veniſon, whether Tithable, p.361. $.21. p.454- 

Veſtry, whence that word x derived, p.162, $.5» 

Vetches, whether Tithable, or not, p.454- 

Vicar, what, the Original thereof, p. 186. F. 1. Where, and in what 
caſe he may ſue for an increaſe of Maintenance, p.199.3.10,11. 
Vicarage, how created, p.198. $.6. How it differs from a Parlonage, 

p 197. $.2. In whom the Frechold of the Glebe thereof 15, ibid, 
Whether a Vicarage endowed may be appropriated, and to whom, 
P-197. $-3. Thoproperly is _— _ whether the Parſon ” 
the 
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the Parſons Patron,p.199.$.9.Whether a Vicarage Perpetual 
roy 1; nat 202.5. 17. In what ſenſe a os be 4 
pared to a Commendam, p,203,$.15. In what caſe a Vicarage 
may Aetermaine, p- 199.5. 11. What amounts to an Union of the 
| Parſonage aud Vicarage, p.199. h.L1. 
Vicario deliberando occalione cujuſdam Recognitionis, what that 
Writ imports, p+648. $.15, 
Vi Laica removenda, in what coſe that Writ lies, y.646, $.5. 
Vine-Zrees, or Vines, whet Tithes they yield, p+454- 
Violent bands laid on one in the Church or Charch-yard,what the pe- 
nalty thereof, p41 39,140, $.6. p.155. $.37.p-$9,90. $.16, 
Vilitation.;be power of the Ordinary therein, p.34-$.18.p.89,90.$.16, 
Whether an Archdeacon bath power of Vilitation of Common 
Right, p. 63. $.7. What number of Attendants allowed by Law 
#0 Viſitors, Þ7 1. $.7- x 
Underwoods, whether. Tithable'or.not, p. 455,456: - 
Union of .Churches,what,and by whom. to be made,p.169.9.1. What 
amounts to an Ulnion of a Parſonage and Vicarage, p.199.S.11. 
Unity of Poſſejon, the Law thereof in reference to Tithes 3 alſo the 
Properties thereof, p. 383, 454+ 
Vodinus Archbiſhop of London, ſtain by the Tyrant Vortiger, p. 16. 


; $, T, ; ; : ' 
Vortiger the Tyrant burnt in s Caſtel befieged by Aurelius Ambroſe, 
p46, $5, ſurrendred Kent, Suffolk,end Norfolk to the Infidel 
iſt, ibid. | ; 

Ukſurpation of the Pope, how and when it originally began here in 
England, and the progreſs thereof after the Conqueſt ,p.97,98.S.1. 
P.111. $.8. p.130, &c. $.44. 

Ulurper, who properly 3s ſuch, p.205. $.1. Whether be may gain poſ- 
ſeſſion of an Advowſon from the Crown, p.215. $.18.p.218.5.22, 

' vid. p.219.$.24. In what caſe an Ulurpation puts the very Patron 
out of Poſſeſſion, p.272+ $.5. Three Writs at Common Law againſt 

&n Uſurper, and what they are, p.205. $1 
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VWsr Servants, whirbes Tuboblapp.agy, > 
V all of the Churchyard, by whom to be repaired, p. 144. 
S. 11 | | 


« It. ; ; 
Io firſt ſubjet® t6 rhe Aciipqniek of Canterbury,p.17. 


Waſt Paſtures, in what caſe Tithable or not p.455.' - 

Wax, or Bees-Wax, how to be 2 ibid. 

Way obſtrutted for carrying of Tithes, cognizable in the Eccleſiaſti> 
cal Furi 55 ſlot h - 2,Yid. p.394+ 

Weapons drewn in the Church or Church-yard, how paniſhed,p.139, 
$.6. Inditments thereon diſcharged, and why,p.149.$.22 P155- 


"3% , | \ 

Weild or Woad — to whom the Tithe of that Dying Plant 
belongs, whether as Great Tithe tothe Parſon,or #4 Small Tithe to 
the Vicar, p.366. $.32. p.351,$.77.p4457, 458. 

Weltminſter-Abbey, by whom Founded,p.328. $.5, When the Reve- 
nues thereof were firſt vefted in a Dean and Chapter of the Col- 
legiate-Church thereof, p.15. $.3. How it became Originally the 
? ow co Conſecration and Coronation of the Kings of England, 
p.6. $.9. 

Whitſon-Farthings, what, and when paid, p.73 $.10. : 

Whore, whether Ationable, and where ; to call one ſ0,p,519S.9+ 

Willows, whether Titbable, p.457- 

Witneſs one ſingle Witneſs diſallowed in the Eccleſiaſtical Court for 
ſufficient proof, whether Probibition lies in that caſe, p,113,114+ 
S.11, p.115. $.12, p.116, $.f2, p.163. $.26. p.128. $.43. * 

Witch, or the Son of a Witch, whether thoſe words are Attionable, 
P-524. $.24. | 

Wolley Cardinal, impowr'd by the Popes Bull to retain the Arch- 
biſhoprick of York, and the Abbey of St. Albans iz Commendam, 

. 11T. $.5, 

Woittan Biſhop of Worceſter, bs reſolute Anſwer to King William 
the Conqueror, p. 97. $. 1. 

Wood, the Law in reference to the Tithe thereof, p. 458. to 462, 
Computed among the Predial and Great Tithes, by whom payable, 
whether by the Buyer or Seller > whether due for fewel ſpent in the 
Pariſhiovers houſe, ibid. In what ſenſe it may be either Great 
or Small Tubes,p.365,366.$.32. Whether Wood Tithable at the 
Common Law, Þ- 372. $. 46+ Wood. for Hedging and Firing, 

Fititz2 whether 
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whether Tithable, P-369,3 370. $42 In what caſe the Vicar =_ 

have the Tithe thereof, p.381. 

Wool, the Law in reference to phe thereof, p.198. F.3.p.359. 
$. 16.p.366.$.32. Of ws + d in o_ Pariſhes,p.462,0c, 
Of Rotten war hates whe 7 owe 359- $15. 

Worceſter-Churcb »P.74- H- -_ 

£7 7 go « Chrchymd, bew puniftt, 


Adware, for whom it Lie, ps 2342.15: $1 
way of Writ De Heretico Co To * barendo, when take & 94 gh ne 


all p- ult. $; ha 
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He former Tra&t being only written by way of Eſſay, it 
was thought expedient by the Friends of the - Bookſeller 
to make ſome brief Additions in this Second Impretfſion, 
concerning ſome things that are of daily Ute and Practice - 

in the Eccleſiaſtical Cm O — Methods and. Proceeding 
many being ignorant a i have caft upon them many 
Bile Aﬀpertons, and harſh and enjaſt Cenfares: And therefore by 
way of Preface I ſhall ſet down ſome few Obſervations neceſſary 
to be known pand ſhew the Original Growth and Decay of the 
Canon Law. 

(1.) It cannot be denied, but that the Greatneſs of the Cation 
Law was in part raiſed upon the Ruines of the Reman Empire 3 
and as the Popes grew potent by .theix unjuſt Uſurpations, ſo the 
Authority of the Secular Prince did wax weak and decline, eſpe- 
cially after the Seat of the Empire was tranſlated to Conſftanti- 
nople : then by the remote diſtance thereof the Pope had the 
greater liberty to exalt his Prerogative without Check or. Con-+ 
troul, 

(2.) In thoſe times it was more inſenſibly dcne, becauſe men - 
were then zealous for the Propagation of the Chriſtian Religion, 
and having a high Reverence for the Dignity and Worth of the 
Clergy, they would not diſpute or contradict the Commands of 
the Biſhops of Rome 3 who were reverenced. for Holineſs, and fa- 
mous for their great Works of Piety and Charity, and fo their 
Decrees did ealily paſs into Laws that were kept with a Religious 
Obſervance, 


(3-) 
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(3.) And indeed it was juſt, that thoſe who had the Govern- 
ment of the Church and care of Mens Souls, ſhould have a Coer- 
cive Power to inforce their Admonitions, which otherwiſe would 
have but ſmall Operation upon thoſe that wickedly let looſe' the 
Reins of their. Luſt and Paſſions. _ And therefore we find that the 

after they grew Chriſtians, ' had {ſo much confidence in 


the Faith and' Integrity of Biſhops, that they gave them a Furi/- 


diction 2s to good Manners, and other matters that appertained to 
the Advancement of Religion, and fo they had their Courts of Au- 
dience, whole Power is treated of in tht Code, De Epiſcopali Audi- 
entia. 

(4.) The Laws which were anciently made for the Government 
of the Church, confiſted of the Canons -of "Councils, Sayings of 
Fathers, and Decrees of Popes ſometimes with, ſometimes without 
the conſent of the Colledge of Cardinals. | 

(5-) They were firſt collected into a Body by Buchardus Biſhop 
of Worms, but afterwards more compleatly revived by Gratian a 
Monk of Bononia, when Eugenins the Third fate in the Chaiz, into 
which many Errors crept by reafon of falſe and ſpurious Copies. And 
this made up the -tirſt part of the Canon Law, which is called De- 
cretum , which after the Corretion of Gregory the Tirteenth was of 
Authority in Courts and Schools. 

(6.) The ſecond part of the Canon Law is called the Decretals, 
which after four or five ſeveral ColleCtions,received its laſt and pureſt 
Edition in the Time of Gregory the Ninth 3 which although it was 
much blamed by Cujacius, was illuſtrated with the learned Gloſſes 
of Hoſt ienſis, Panormitan, and many others, and therein are ſundry 
Caſes which hapned in England decided, worthy of qur Knowledge 
and Obſervation, 

(7.) The third part of the Body of the Canon Law was collected 
at the command of Boniface the Eighth,which contains theſe Books 3 
I. Sixts Decretalium. ' 2. Clementinarum. 3. Extravagantes , 
Fob. XXH. & Communes , wherein are contained a Rhapſody of 
many things that tend to the advantage of his Holineſs his Purle, 
who on purpoſe made the Laws more ſt1i& and narrower, that the 
greater plenty of Diſpenſations might be granted, 

(8.) Beſides theſe we have our Legatine Conſtitutions, which 
were in the time of -Otho the Legate of Gregory the Ninth, and 
of Orhoben (that was afterwards Pope Adrian the Fifth) who was 
Legate here to Clement the Fourth ; both theſe are 1l]ultrated with 
the Comments -of Fohn de Athin. To theſe are joyned in the ſame 
Volume our Provincial Conſtituticns.made by our own Archbilhops 
in their Synods or Convocations, which begin in the time of Srephen 
Langton Archbiſhop of Canterbury, and Cardinal , and end = 

the 
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the days of Henry Chicbley Archbi Canterbury, and Cardinal. 
Theſe were colleQed wed ade Ye ned Che of William 
Lindwood Dean of the Archesr,-and afterwards Biſhop of St. Davids 
in-the Reign of Henry the Fifth. 

(9.) But when Henry the 
Tyranny of the Pope,- and-r 
undoubted Liberty 3 the Cancn Law, and Provincial and Lega- 


btb did juſtly throw off the Uſurped 
doms to their juſt and 


An. D. 1434 


tine Conftitytions were continued , quatenus Conſuetudinibus & 1, ug. 6 9 
Statutis' Regni non repugnant nec Prerogative Regie adverſatur. in fine, 


ns,- Conſtitutions, Ordinances-and Syno- 
<« dak' Provincial | being already made; which be not contrariant 
© nor repugnant to the Laws, Statutes-and Cuſtoms of this Realm, 
© nor to the damage- or hurt of the Kings Prerogative Royal, ſhall 
<« now ſtill be uſed and executed as they were afore the making of 
©« this Act, till. ſuch time as they be viewed, ſearched, or otherwiſe 
« ordered and determined by thirty two Perſons, or the more part 
hem, according to the tenour, form and effect of this preſent 

'« At; which Ad being Repealed: in- the Reign of Queen Mary, 


of Purging the: Canon Law fell to the 
round, and ended with the life of the King, and then was ſet on 


« was revived 1 Eliz.1.- 
(10.) But this delign 


again-by King Edward the Sixth, who. in his Letter doth no- 11. Nov. An. 
minate cight Perſons, two Biſhops; two Divines, two Doctors of 5 Ew. 6. 


Law, and two. Common Lawyers, bein 


t of the Thirty two 
afoxeſaid, to make a model of Laws f 


Church, who by the 


help of Doftor Haddon Fellow of New Colledge in Oxon, (Six Fobee - 


Cheeke being alſo ſuppoſed an Atliftant)- compiled that Efſay which 


is entitaled, Reformatio Legum Ecclefiaſticarum, which it is wiſhed 


as to have been ratified. by good Aus - 


mught have proceeded fo 


ty 
(11.) So that under . theſe Reſtrictions mentioned, the' Eccle- 
fiaſtical Laws are confequentially confirmed by A&t of Parliament, 
to- which were added thoſe excellent Canons of King James 3 A. Dom.1603, + 
moſt of which are but Repetitions of thoſe in Lindwood ; that 
ſo by that New Publication they might have the better and ſtriter 
obſervance, And then the Rubricks of the Common Prayer Book 


of Par- 14 Car. a- - 


are of undeniable Authority, that being confirmed by A 


(12.) The Great Govemor -in the Church under the King is 
the Archbithop of Canterbury, who hath the Power of Difpen- 
ſations formerly uſed in the Court of Rome, committed to his 


diſpoſal by A& of Parliament, and under him the due execution 25 Hen, 8. 21s 


of Eccleliattical Laws are intruſted in the Biſhops and their feve- 
ral Officers, that are to make inſpeQion into the Manners of 


Sens 
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Precedenucy, 


The Chancellor's 


Place. 


Anth. de Pra- 
ris,Cap.6.nu. 5. 
L. Vicar.D. de 


Legibus. 


Barboſz Alle. 


'$4+ $+ 135» 
C.l.1.t. 38. 


Zech.2.23.5.3. 


exch particular Diocels which are, the Chancellor, Commiſaries, 
Archdeacons, Officials and Deans Rural, In each Cathedral there 
is a Dean, who is Archipresbyter-Urbanis, who. is to govern the 
Prebendaries and other Othcers 3 but (till as Perſons: ſubje& to, not 
m the leaſt exempt from, the Epiſcopal Authority and Inſpeftion 3 
and in caſe of any Grawgmen an Appeal is legally direQed to the 
Biſhops Conliſtory, 

(13.) And here, by reaſon of the ſeveral and frequent Com- 
mixtures of Ecclefiaſtical Perſons , who have different Offices, 
Dignities and Degrees, ſome may poſlibly. through Ambition or 
Ignorance diſpute the queſtion of Precedence, to the diſturbance of 
that Peace and Decorums which ought to be kept amongſt the Mem- 
bers of the Church 3 and that every man might know his own pro- 

per place and ſtation, it is not inconvenient to ſet down after what 

manner the Eccleliaſtical Laws have determined this Point. The Ca- 
non Law hath many diſputations of theſe queſtions, and there are 
ſeveral deciſions of theſe Controverſies that have riſen between Eccle- 
fiaftical Perſons, which hapned by reaſon of the frequency of their * 
Synodical and Proceſſional meetings, and the offending Party that 
breaks the Rules of Order, may and ought to be puniſhed by the 
Dioceſan, if he contemns his Admonition herein, 

(14.) The Chancellor of the Dioceſs is generally reputed the 
moſt honourable, as repreſenting the Biſhops Perſon, and is therefore 
called his Vicar-General 3 Vicarins Gentralu Epiſcopi, & Official 
Principals, qui Vices gerit Epiſcopi. Et dicitar ſpettabilss, qua 
media eff diguitas inter illuſtres & clariſſimos. 

(15.) This Office is fo neceſlary to ſupport the Epiſcopal Power, 
that in caſe a Biſhop ſhall negle& to diſpole it, (Sir Tho. Rydly faith) 
the Archbiſhop may nominate and impoſe one upon him, And Ze- 
chins de Republ. Eccleſiaſtica ſaith the ſame, Tenetur Epiſcopms ibs 
Vicarmum Conſt ituere,quo deficiente Archiepi[copus poteſt Conſt ituere. 

(16.) He hath the fame Confiftory with the Biſhop, as the Cano- 


Lindw, 1,2,t.g. niſts dv all prove in their Writings. Shrezziw ds Officio Vacarij Epiſ* 


ae ſequeſt. c.fre- 
guen.v. Officia- 


des. 


Sbroz.l.2.C.25., 


Navar. lib. 1. 


Con. 3. de Ma- 


Joritate & 0- 
htdiintia. 


copi politively affirms it 3 Vicarias Epiſcops facit 1dem Confiſtorium 
cum Epiſcopo, & dicitur illi aſſociars in Furiſdittione, Repreſentgre 
Reverentiam Epiſcopalem, nec datur medius gradus in Dieceſi 
inter Epiſcopum & Vicarium,tanquam tribunal unius,ſit tribunal al- 
terius \ perſona unius, perſona alterius , unum ſit eorum Caput junum 
Corpus, unum Agens,C uns Atio,0 tanquam Epiſcopus honorandus 
in loco, ky. 4a Praeminentiam Vicary locum habere 
tam Epiſcopo-praſente quam abſente, & Ineptum eſſe illum mibi An- 
tecellere in quem Tus dicerg poſſum, ſen adjit, ſeu abſit Epiſcopus. Et 
eum off endens dicitur ipſum Epiſcopum offendere. Idem |. 3. qu. 60. 
Precedere debet in Eccleſia quamlibet dignitatem primam poſt Epiſ- 
copunn, Vicarins 
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Vicarius nos _ excluſms feta mentione de Epiſcopo, ſed 7ech. C23. © 


—_—_— Habet eandems poteftatens quam Sbroz. lib..2- 
Kees Bios > ew Teena ain Furohlon, 0 


hath the higher Adeinifoadicn and: 15-7 amp ſothatche Vicar © 5: 
General that the whole Concems of the ;Diocels under 
che Bifhop, doth jullly claim Precedency. And io in/the Canons of cn, 124,124, 
Ki = — Pot: » Chancellor, Commiſſary, 125,128,135» 
Arc . 
(879 "The Precedenty is cxpreſly <jnen ta heClhnncctior Jufor mm——_ 
the Archdeacon: by all- Writers, becauſe the Chancellor repreſents $: 143- 
the Pezlon of the Biſhop, and hath the: greater :JuriſdiQtion'3: and a 
an Appeal lies from the Archdeacon, or his Official, to the Chan- A 
cdlor of the Diocels. * , Anton. a Draniſ ds Fab Bhiſeeg — lib, r. 
þrhgerg Conſuctudinem Fure Divine, \Naturali, aninice ny” — Art.1. 
pales x aeczny Ea I I oh. 


preg Card. ria Nevar. me>iy-= ya Pfr Lindw 
tianus, & Dottores communiter ommnes.' 

a8.) By the Canan Law a:'Layetian'was: excluded m_ 37 Ren. 8.17, 
of: Spiritugl 3 due. byran Act of Parliament ar:theReforma® 
tion it was i ul ed to Dodkces of Law toexercile ali manner of 
Eccleſiaſtical Juriſdi&tion 3 and there are at this day ſeveral eminent 
| yy yea, 104 av or nr i 7 —rt_mes 

Prefexments pn in the hands of Clergymen 
Fr hekact 0 -— RK, 
. (as- is a \ . his: Place is , 
\vi8a0 the Chanctiars  ochidiacm proxam ja Byiſeoum &- Place 0s 
.ofver Vicar fit. renter Dextidri, | 
wa 9 ot bes ot the go nr kkiat degree( foever, 
do owe SubjeRtion Rationt Adwrinetratianis & , And *cis a Lindw. d: Yi- 
Queſtion a@ the Provincial / whether the: Arebdeaton > A 
be not above the Dees. Hoſtienfir will have. the ; Hreflldcan tobe | 


Ver. Dican. 
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ce 20.) But the Canons and. Prebendaries of the Chunch,be.they of 
Ton ; Ge Degree ſoever, -are-to. pive place, 6bek = he 


» 2 . Archdegcan, by reaſon of thatPowreny, Olfice-and: 
2 0 4 +> be is intruſted/withr- Av att Archdeacon'| be 
' -Arts, zandrthe} Prebendavies| ob: Church be wif Din, 
1Law: -oe-Pliytick 3-yer theycare-inferior in -and'Plare; "aud 
ought toallow the Superiority i in all places 3 for if it were otherwiſe, 
the Archdzacon would receive a diminution -of that Revetence and 
Reſpe& which' belongs to him as a Judge 3 \andKisabſatd toiaf- 
firm, -thiat any_Clixgy-man.ſheibld7 rake! place of hinr that by reaſon 
of his: Jurifdiion. hath Power and-Authority qver him: for/Digni- 
| tzes; in the Chimrch: are-more ancient; ang. only preterr'd. om 
- the ees of tbe Univerſity. 
| ' - (2,) What Qbedience. he Minor oweth .to..the Major, is: -fet 
. Ladw. lib L down by Lindwod, Revereitiam debet minor majori, ur vis. fibi 
me 14-6 PH; affurgot; lacum Primuns.. im fedende; wil ftando, vel endo [ib 
Ver, In-vireute Cadet 51 anandatie. tram majenis\honeff is, dams tamen Adminiftrg- 
dedlopy.: . temers: el. Offichurs withece allo haby at,. parere tenetur'\: non ramen 
Ne otra wifi Fariſdithianem\in opſum: babear." This flight 
tion. may give fore [lighc-to-tnen of ingenious tempers, to 
_* prevent Quarrels and Animoſines by rendring; Honour to whom-it-is 
Fc. LL 6 :2AnJ>the.Craat»Selden hath, That fuch Reaſons are urged by 
Honour, Cl. Ile the: Cafioniſts an. wp. "E797 Wu _P be applied 290m 
:in; Tempoital Congemns; 4175. is 7104 
571971319 [£15V 2} 165 21l; Is 9s 515} bn k uf lead ot 
Dean Rural. * 'C 227)" The Dean Rural Cncends: whos ranks alled:frebi- 
Extr.de Officie qreqhter) he ib appointed! by (the Biſhop 'ant »rchbdeaton toxtonti- 
—_— Othen, 2< during pleaſure, Now eff: pirpetuus 'fed\ amor rous ab offioid ad 
—_ fs — ant o7-Supt rit#:;,oujns| eff diheaſtty; © The Officetis to! bive bh ac- 
Ver. Devens - caunt«to-che Vittorot-the Lives and Manners .bf-choſe within their 
>þ.gul —_— and:te-ednvdcavenhe'Glergy withinthei Brearmes,\ when 
; hall appoim'Dortdgireledulharinthe Ablenceof 
_ rchdears! T hey are I(orne. Diocefits (worn to tertain Ar- 
ticles: this-was anciently aaſed; which hal} bedebjuynch, « that lo the 
; whale Duty of a Dean Rural may: ED 7 
yy. win hk ; ending athts who NILIICS bat 
Articles mini. G9 IA; Bu Saran iigentlyand faithfully «4 
"wx ts Deans. execurerhe Offiee' of Der] DN within the'Dearity'df 


m_ .* 1" "al Wh d aſthrutty'| execute, of tauſe 


N be erectitev, all. Cult woceſſes as ſhall be-direeed 
unto me frommp Loz Biſhop of E., o2-his Officers 2 
Piniſters, by his Authozity. 2- Item, J will giue.dili- 


_ attendance, by my {elf 02 my Deputy, at every 
y Conſiſtozy 


Pd 
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Conſiſtozp-Court, to be holden by the' Cat -Reverend- 
Father ſnGov,-ox his Chancefloz/ as well-toreturn 
asthall be by me 02my Deputperecutey;'! 


as al(b'to receive others, theh unto me.to be'vireced, 
3: Item, J will from time to time, during my ſaid De: 
fice, diligently enquire,and true Jnfoxnation give anto 
the ſaid Reverend Father in God, 02 his Chancelloz, of 
all the Names of all ſuch Perſons within the ſaid Dea: 
nary of C. as ſhafl be opeily and"publickly noted and 
defamed, 02 vehemently ſuſpected of gny ſuch Trime o2 
Dffence, as is to be puniſhed 02 refo2med by the Autho- 
rity of the ſaſy Court. 4- ltew, J will diligently gn- 
quire, aud true Jufozmation give of-all-ſych Perigny 
and their” Names, as vo avminiſfer anyDeavnieng 
Goods, before they have p2oved-the Will of. the 'Teſta 
to2, 02 taken Letters of Adminiſtration of the yeceaſed 
Jnteſtates.. . 5. Icem, J will be obedient tothe Ri 

Reverend - Father in God, .J. "Biſhop of N. and his 
Chancelloz, tn all honeft and {qwtul Coimands; net- 
ther-will J'attempt, voz 02 ocure..ro be\done- 02. at- 
tempted, any thing that ' ſhall: be-pzezudicial to- his 


Juxisdicion, but will pzeſerve and maintain the ſame - 


to the uttermoſt of my Power. 


| 
" (24.) By one of the Conſtitutions of Orbb, | the Dean Reral is 1, xwals | 
forbidden to meddel with the-Cognizance,ot Matrimonial Cauſes 3 power. | 
and- by another he is commanded to have an Authentical. Seal : Conſt. Orhon, | 
which ſhews, that anciently there was ſormiewhar of Juriſdidtion £97 19% [o'am- | 
intrulted with them 3; though now there is eng but their 0,,15am Tabelo , 


Name, their Power being no more than what the 
to employ them in. | 


(25.): For the Government of the-Churchi, and Correction of of Yiſitations. 


Offences by . the aforeſaid Officers, Viſitations of Parithes and 
Dioceſſes were allowed, that fo all potfible-care might be taken 
to have good Order kept in all places of his Diocels. The Arch- 
biſhep of Canterbury hath right to Vilit once in his time, when he 
plealeth. The Biſh:-p of every Diocels claimeth his Primary and 
Triennial Viſitations, by himſelf or his Vicar-General, The Arch- 
deacon is to Vilit every Two years, unleſs he be inhibited by his 
Superior 3 and then, when the Superior Vilits, the Power of 
the Inferior is always ſuperſeded and ceaſeth, and the Profits of 
the Juriſdiction are devolved upon the Officers of the Vilitor. 


Gg888 2 As 


ſhop plealeth 1jonum. 
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( 26.) 
The Judges 
Certifcate 
concernin 
Eccleſiaſtical 
Juriſdiction. 


'20w itt force. . 


al iyliei the Atchbiſing V Viſits, his F5car General hath the Income 
the. 9p lb the 3 and when a Vidits his 
the Peculiars are I that year 
a all ag hook yew! 5, Sod, aa Fr are dons 

befoie the” br heron {ite Viſitarions though 
rag oaraciry or Vegal,” were lowed of under the hands of all 
the Od HEwS as —_ 


Primo Jalij 1637- 
May it pleaſe Your Lord(hips, 
A's. C 4 to Tour Lordſhips Order made in 
M wy ro Court of Stat-Chatriber, the 
4 we bave taken Conſideration of. 


the Partitiilans iwherei: our Opinions are required 
+0 fai; tl 465 and we have all agreed; -'' 

s 1nqy J{ue out of Eqrlefiaſtical 
Fr Name of Biſhops z and that a-Pa- 
Rent tnder theGreat Seal, 35 not neteſſary for the 


keeping bf the ſaid Ecclefraſtical Conrts, -or- for 


the enabling of Citations, Suſpenſions, Excom- 
munications, 'or other Cenſures of the Church : 
And that it 3s not neceſſary, that Summons, Ci- 
tations,or other Proceſſes Eccleſiaſtical in the ſaid 
Courts,or Inſtitutions or Inductions to Benefices, 
or Correion of Ecclefiaſtical Offences by Cenſure 
in thoſe Courts, be in the Kings Name,or with the 
fiyle of the King,” or under the Kings Seal ; or 
that their Seals of Office have in theni the Kings 
Arms ; And that the Statute of Primo Ewardi 
Sexti, cap, 2. which" Enafed the contrary, is not 


We 
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We are alſo of Opinion , That the Biſhops, 
Archdeacons, and other Ecclefraftical Perſons, 
may keep their Viſitations, as uſually they have 
done, without C ommiſſion under the Great Seal 
of England ſo to do. 


Jo. Bramſtone, George Croke, 
Jo. Finch, \ Tho. Trevor, 
Humfr.Davenport, George Vernon, 
William Jones, Ro. Berkley, 
Jo. Dinham, Fr. Crawley, 

- Rich. Hutton, Ric. Weſton. 


Ihrolled in the Courts of Exchequer, Kings- 


Bench, Common Pleas , and Regiſtred in the 
Courts of High-Commiſſion and Star-Chamber. 


(27-) Upon this Certificate, penned with fo deliberation 
and Advice, King CHARLES the Firſt ſet forth a Proclamation 
the Eighteenth 7 Aupuſt, in the Thirteenth year of bis Reign, to 
drdare, That the | Proceedings of the Eccleſiaſtical Courts and 
Miniſters, are according to the Laws of the Realm, 


(28.) In theſe Viſitations the Charchwerdens and Sideſmen, are 
to give an Account of the State of their Pariſh by virtue of their 
Oath, which is now allowed even by the Common Lawyers, and 
by a particular Confultation wich them and the Civilians, the fol- 
lowing Oath was penn'd, as allowed to be uſed in all Dioceſes. * 


Pou ſhall Swear, truly and faithfully to erecute the 74 cow 
Office of a Churchwarden within your Pariſh, and »# 9% 


accowding to the beſt of your gkill and knowledge p2e- 


ſent ſuch Things and Perſons, as to your knowledge 


are Pteſentable by the ' Laws Eccleſiaſtical of this 
Realm, So help you God, and the, Contents of this 


Book. 
You 


* . 
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(29.) 
The 450 


h Gat . 


Can. 116, 


Cau. 113, 
Can. 85. 


Churchwardens 
to mabt Rates, 


 Pouſthall Swear, that you will be aſſilant to the 
Churchwardens in the execution-of their Dffice, (o far 
as-by Law you are bound, So help you God. - 


So that all probable care is taken for the maintenance of good 
Manners and Relighn ; and if. the ſeveral Offiers are defetive in 


- their charges, the Ordinary is no ways to be blamed. The Church- , 


wardens are bound to preſent by the Canon at lealt twice every year, 
Eaſter and Michelmas , and in ſome Dioceſles, as Peterborough, 
Oxford, Glocefter, &c. (according to the-Old Canons) they keep a 
Vernal and Autumnal ' Viſitation at Michelmas , for the ſecond 
Bills of Preſentment : And in cafe of fiegle& or careleineſs in theſe 
Officers, the Miniſter may preſent according'to the Law, _ that what 
is amiſs may. be reformed. | 

(30.) Above all, Churchwardens and Queſtmen are to maintain 
the Church in ſufficient Repair, which is to be done by a Tax 
made by the Churchwardens. and Pariſhioners. after publick Notice 
given of the Time and Place where they meet, and thoſe that refuſe 


' are-to be ſued in. the Spiritual Court only. And for the better; di- 


rection of Perſons concerned, here followeth the particular Conſul- 
tation of the Learned Civilians about Church-Rates; 


ct aids of An Order and Direion ſet down by Doftor King, 


the Civilians 


for making 


' Doftor Lewen, Doftor Lynſcy, Doctor Hoane, 

. Doftor Sweite, Doftor' Steward and Others, 
Doftors of the Civil Laws, to: the Number of 
Thirteen in all, aſſembled together "in the 
Common Dining-Hall of Doctors Commons 
in London, touching a Courſe to be obſerved 
by the Aſſeſſors to their Taxations of the 
Church and Walls of the Church-yard of 
Wrotham in Kent ; and to be applied gene- 
rally, upon occaſions of like Reparations, to 
all Places in England whatſoever. 


1. | AG Inhabitant dwelling within the Pariſh is to be charged 

according to his ability, whether in Land or Living within 
the ſame Pariſh, or for his Goods there 3 that is to ſay, for the belt 
of chem, but not tor both, 2, Every 


OT yr os oe . >” 
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; 2, Every Farmer dwelling out of the Pariſh, and- having Lands 
and Living within the faid Pariſh in bis own Occupation, is to be 
charged to the value of the ſame Lands or Living or elſe to the 
value of the Stock thereupon, even for the beſt; but not for both. 

3. Every Farmer dwelling out of the Pariſh, and having Lands and 
Living within the Pariſh in the Occupation of any Farmer or 

'* Farmers,is not to be charged 3 but the Farmer or Farmers thereof 
are to be charged in particularity, every one- according - to the 
value of the Land which he. occupieth ; or- according+ to the 
Stock thereupon, even for thg beſt, but not for both. 

4. Every Inhabitant and Farmer-occupying Arable Land within 
the Pariſh, and feeding his Cattel out of the Pariſh, is to be 
charged with the Arable Lands within the Pariſh, although his 
Cattel be fed out of the Pariſh. 

. Every Farmer of any Mill within the Pariſh, is to be charged 
for that Mill ; and the Owner thereof ( if he be an Inhabitant) 
is to be charged for his hability in the fame Pariſh, belides the 
Mill, 6 

6, Every Owner of Lands, Tenements, Copyholds, and other He- 
reditaments,Inhabiting within the Pariſh,is to be Taxed according 
to, his Wealth in regard of a Pariſhioner, although he occupy none 

of, them himfelf 3 and his Farmer or Farmers alſo are-to be 


'Taxed for occupying only. ET 
Memorandum, That the Aﬀeſſprs are not to-Tax themfelves, but 
'- to leave the Taxation of them to the refidue of the Pariſh, 


"The Reparations of theſe Parcels enſuing, with their Appurtenances, 

furan be yet nraphexers huh and are Nba born, not 

_ only by the Pariſhteners, but alſo by all that occupy any Lands, 

© Tenements, or Poſſeſſions within the Pariſh where tht Church #s 
' to be repajred. © a Lo 


I, The, Walls of the Church, Steeple, and Church-yard'of Freeſtone, 
or Bnick. 

'2, The Roof of Timber, with Latches,-Peps, - Nails,” Dogs. and 

* * Bolts of Iron. . | 'TRIGD 

3. The Windowy of Stone or Brick. - =z 

4+ The Covering with Lead, Latches, Tyles or Shingles. 

5. The Floor of Stone, or Paving-Tyle. 

6. The Doors of Timber, with Locks, Keys, Riders, Hooks, 
Nails, 


7. The 


«i 4” , [ 4 . © ae S 
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Terriers, 
Can. 85; 


Avgmentatl- 
- ONS, 


.29 Car. 2, 


| Payable ſince oy ſt of June in the Twelfth year of his 24. Magee 


he Furniture of the Steeple, Stairs, Floors, Bells, Wheel 


8. TP Pulpit, &c. 
9. The Pews or Seats, not made by any Private Perſon. 


Theſe following are __ operlyiChurch-Reparations, but they are 
the Duties ing to = Charch, to be performed ratable by 
any Parris, + the Pariſh. 


1. The Communion-Table, with the'Covering thereof. 
2. The Communion-Cu 

3- The Bread and Wine tor the Communicants. 
. 4. The Books. | 


6. The Waſhing of the Communion-Clethes. 
The Candles. 


8. The Clerks and Sextons Wages. 
9. The Expences and Fees of the Churchwardens aud Sideſmen $t 


the Vilitation- 


(32.) The Churchwardens, who are -Guardians. of the Church, 
are alſo to take care that true Terriers be made of the Glebe- Lands, 
Meadows, Gardens, Orchards, Houſes, Stocks, Implements, Tene- 
ments, Cuſtoms of Tithing, and Portions of Tithes lying oyt of 
their Pariſhes, which belong to their Incumbent 3 which being 
ſigned by them and their Miniſter, ought to be laid up in the 

Regiſtry for the good of Polterity, and it may be convenient 


.to ——_— Copy of the ſame exemplified in the Church:Chelt, 
« (aa) & of Par t concernin _—_—_ 
33) By alate Act of Parliamen en ior 


ſmall Vicarages and Curacies, it is enacted, 
mentation of what nature ſoever, granted, reſefvead, or \ wats" 
—_— piyable, or imendeg to be granted, reſerved, or mage 


fk Occ ſhgll for ever beregfier continue and remain. ich 
Grants are to be fairly entred in Books of Parc ment, -to be kept by 
the Regiſter of the Lip of the Diocels. Sre the Act #t lage. 
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(34.) Alchough by the Law the whole Dioceſs is ſubje&t to the 

a the Biſhup, yet ſome places by an eſpecial Privilege Grant, ITE) 
or Compolition, claim a kind of Juriſdiction in themſelves, and 

theſe are _ nn. Their _—_ is limited to ſome certain 

Pariſhes and places, at firſt exemp the Pope for his Advantage 
only 3 Their Juriſdiction is various, more or leſs according as "_ —_—_ 
firſt indulged, it is generally Accummlative cum Epiſcopo, or Prj- tum, diſp. 19, 
Vative ST. 

* (254) If their Power is acquired only Accummulative cum Epiſ- "om 
a A they have only Archidiaconal Furiſdiftiom at moſt, ol — 
the =_ hath a Concurrency with them. And the Power of Pro-' Power. 

bate © Will and granting Adminiſtrations, is as well fixed in the 

Ordinary of the Dioceſs as in the Official of the Peculiar, it being 
at the election of the Parties to go to which they pleaſe ; only in 

the Metropolitical Viſitation, or the Primacy and Triennial of the 
—_ theſe Inferior Courts are inhibited, and their Power ceaſcth. 
hen the Parties deceaſed have not Bona Notabilia out of the Pre- 
cin&s of the Peculiar, then the Adminiſtration is good, if commit- 
ted by the Official of the Peculiar or Chancellor, or Commiſſary of 
the Dioceſs, which of them ſhall firſt Cite, But if there be Bona No- 7o. And. Hoſti- 
tabilia out of the Peculiar, but not out of the Dzoceſs, then the ens, Immol. 8& 
Cauſe doth ſolely belong to the Superior Court of the Biſhop, and 1) in c. Pa- 
not to the Judge of the Pecwdzar. This Power of Exempt places [cpa mare of 
is ſtated at Jarge by the Canoniſts. 4 
(36.) If their Juriſdiction be acquired Privative excluding the prculiars that 

Biſhop, it ought to be expreſſed in the Grant or Compolition 3 for bave Epiſcepa! 
Vifitandi Fus alicui — cenſetur conceſſum Privativve FO" 

uoad Epiſcopum, niſi expreſſe dium ſit quod Epiſcopus non p«ſſit 
; Viſtare. hs that the She of ſome Pecos ha Ns End 
Power are totally exempt from the ordinary Viſitation of the Biſhop, 
and only ſubject to the Metropolian : For the Archbiſhop of Canter- co, laſt. part 4. 
bury hath divers Pariſhes within the City of London - | other Dio- 
ceſſes, for the Government of which he hath his Court of Peculiars. 
Thoſe places only that have Epiſcopal Juriſdifion can grant Licenſes Cav. 1or. & 
for Marriages, for ſo it is enacted by the Canons, that Licenſes ſhall _— — 
be granted only by ſuch as have Epiſcopal Authority, and that exer- * "I 
ciſe of Right Epiſcopal Juriſdiction. And where any Peculiar that 
are only exempt from the Archdeacons Viſitation pretend to ſuch a 
Power, it is an apparent wrong and incroachment upon the Rights 
of the Chancellor of the Diocels, to whom that Power is only 
granted, © Thele things following, faith Panormitan, do properly paney. in cap. 
* belong to the Confittory of the Bilhop. Cognitio Cauſarum Ma- Accidentivus 
trimonialium ſicut & Publice Panitentie Impe(itio, ac Indulgen- -n Exciſ. Pre- 

: ' we "> atorum, num. 
tiarum conceſſi> ſunt proprie —_ ; <_n 


2, 3» 


(37-) 
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The. abuſe of (37.) And "tis the great intereſt of the Ordinary to have a 
Pecyliars,  Watchful eye over the Courts and Proceedings of theſe Peculiars, 
for they often abule their liberty to excels, and claim a larger 
Power than belongs to them either by Law or Compoſition, which 
. being at firſt unobſerved or paſled over by a too kind Connivance, 
they at laſt claim a total exemption, and their Uſurpation paſſeth 
ExtF de Pri- into Right, whereas there was no ſuch large Priviledge intended in 
—_— To” their Original Grant, | And theſe unjuſt PraQtices are provided 
* , _ againſt (as being feared) in {ſeveral Titles of the Canon Lew. And 
it would be happy if they were all thrown up aud only ſubjected to 

the Juriſdiction of the Dioceſan. 
—— (38.) By the Canons it is eed, that all theſe Peculiar Courts 
of the wills of {hall once in every year exhibit into the Publick Regiſtry of the 
Peculiars. Paſhp of the Diocceſs, or of the Dean and Chapter, under whoſe 
| juriſdiction the faid Peculiars are, every Original Teſtament by 
them proved, or at kaft a true Copy examin'd and ſubſcribed, and 
Sealed by the Peculiar Judge and his Notary, upon pain of Suſper 


ſion until it be performed, 
of Sequeſtra- (39-) When a Living becomes void by the death of the Incum- 
£4085, bent, or otherwiſe ; the Ordinary is bound to ſend out his Seque- 
ſtration, to have the true Cure ſupplied, and to preſerve the = 


hits ſor the uſe of the Succeſſor, Heretofore the Biſhop laid claim 
to the Profits of every Living during the Vacancy, and then they 
oftentimes delayed to give Inſtitution, and protraCted the time 
| that they might have the longer Vacancy. But this was forbid by 
Conſt.0thobor. one of the Legative Conſtitutions, and afterwards confirmed by an 
C. Eccitfiarutt. 454 of Parliament, which faith in the Title, Fruits taken during 
crtatatngt Vacancy of @ Benefice, ſhall be reſtored ro the next Incumbent, 
whoſe charge for the Firſt-Fruits ſhall begin from the firſt Vacations 
So that now, deduGting for the Service of the Cure, which ought to 
be moderate and appoinfed by the Ordinary, and paying the 
charges of the Sequeſtrators, the overplus belongeth to the new 

Incumbent, 

(40.) Sometimes the Fruits and Profits of a Living which is in 
ora. controyerlie, either by the conſent of Parties, or the Judges Au- 
D. 16, tir, 3, Gority, are ſequeſtred and placed for ſafety in a third hand. And 
I. 5. & 179, thus when two different Titles are {et on foot, the Rights are care- 
Lind. |.2.tit.4+ fully preſerved and given to the Conqueror that, overcomes by 
c, frequens. x. . 

Sequ-ration (41.) Sometimes when the Houſes and Chancels that the In- 
for Dilapidatj. cambent is bound to Repair, are ruined and ready to fall, it aftex 
01s. due Admeniticu they ſhall delay to begin to amend the ſame with- 
Conſt. 0:h#bon. jn-two Months, then the Riſhup of the Diocels, that time being 
Co If 004M. clapſed, ſhall ſequeſter the Fruits and Tithes till thoſe defecs are 


amended 3 
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amended ; and though the Admonition proceed from the A4rch- 
deacon, yet it appears by the Text, that the Biſhop only hath the 

Power of Sequeſtration. 

| (42+) Sometimes for neglect of ſerving the Cure, or upon the $:941firation 29 
Kings Writ to the Biſhop to fatisfie the Debts of the Incumbent, ſerve the Curez 
the Profits of the Living are to be Sequefred : In all which cafes ® for Pebra. 
the Sequeſtration ought to be _ , that the Perſons concerned 
may know how to pay their Tithesz and the fitteſt place for the 

otmance thereof is the Pariſh-Church. And then, thoſe that 

inder the execution thereof incur the Penalty of the Law, which 
is this, Violatores Sequeſtrorum in Caſibus a Fare permiſſis inter- Lind.lib.2, t.q, 
poſitorum, poſt Publicationem debitis loco & tempore Eta majerg c. Frequens, 
Excommunicationis ſententiam incurrunt- all which Sequeſtra- ave rn abl3- 
tions, thoſe which are intruſted are uſually bound by Bond and Oath 
to render a true and juſt account 3 which done, the Decree of Re- 
Laxation paſſeth under the Chancellors Seal. 

(43-) To defend the Eccle/iaftical Power, and to controul ob- of the Church 
ſtinate Sinners and contumacious Offenders, the Cenſures of the ceaſures. 54 
Church were introduced, which are inflicted according as the Of- Exif 1. 1. r.3r. 
fence is greater or leſſer ; ſometimes by the Law it felt, ſometimes © 44 Reprimes- 
by the Sentence of the Judge. Theſe are reckoned by Lindwoed to 1515 4. c 
be of three ſorts, Suſpenſio, Excommunicatio, & Interditum. ſuered. e: — 

(44.) Suſpenſion is the proper Puniſhment of an offending tatun, ver.cen- 
Clergy-Man, Suſþenſio eft Cenſura quedam Eccleſiaſtica, qua per- ſara. 
ſona » 1,5 4c impeditur ne exerceat funttiones ſus Beneficij wel Nev - 
Ordinis. It is either ab Officio vel Beneficioz the firſt is the puniſh- nu, 154. 
ment for Contumacy in not appearing upon lawful Summons, the Can. 122. 
{ccond for higher Crimes. 

(45.) This Cenſure is inflited ab Homine vel Furs, by the De- Sufpenſ. ab Offi 
cree of the Judge or the Law, and then for a greater or ſmaller £9 © Beneficso, 
Crime 3 if for a ſmaller fault, then it is only ab Officio 3 but if a CT 
Clerk that is ſuſpended ab Officio, ſhall contemn the ſame by ſerving _ ver. Saf- 
his Cure, notwithſtanding his Suſpenſion, then a ſeverer Cenſure fol- penſiones. 
lows, Pro ſuſpenſo publice denuntiatrs, fi interim Immiſceat ſe divi- 
nes, ſecundum ſententiam Doforum efficitur Irreguiars. Or if a 
Clerk that is ſuſpended ab Officioſhall continue ſo without ſubmiſſi- 
on or ſeeking to be reſtored, then he may be ſuſpended a Beneficio Lind. ibid. 
allo, ſubtrahi debet Beneficium, quando fic ſuſpenſus eſt m mcra 
petendi Abſolutionem. By the Canons of King 7 ames it his Contu- Cant 122. 
macy continues, he is to be army dane vas, and after forty days 
he is deprivable for Incorrigibility, 

(46.) For ſeveral Offences the Law doth ſuſpend a Clergy-Man : c4,ſes of Safe 
as after due Notice for refuſing to Chriſten or Bury, he is to be penſi1. 
ſuſpended by the Biſhop of the Dioceſs from his Miniſtry by the © 4n- 8. 

Hhhhh 2 {pace 
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ſpace of three Months. A for Marrying without Banns or Li- 
ah 4 4 cenſe, or at unreaſonable Hours, or prohibited Times, he is to be 
deſp. c. quis ſuſpended per Triennium. They allo that omit to read the Common 
Ex, &c, Huma- Prayers, as by Law preſcribed, incur the pain of Swſþenſion. And fo 
Ne. *  Indivers other caſes; as for Marrying, in a Pariſh Church that is not 


Can. 38. expreſſed in the Licence, the Miniſter may be ſuſpended a whole | 


Navar. C. 27» Year 
D, I . i © 
_ Suſpen- (47.) The Form of Suſpenſion is no where deſcribed or ſet down 


fron. in the Canon Law 3 but only that it be exprefled in writing: Nei- 
Extr.l.s. t.39. ther is there any determinate form for the Abſolution from that 
C, Venerabil#: Cenſure. Some will have an Oath de parendo Furi & ftando Man- 
datis Eccleſiz and then it is affirmed, that theſe followings words 
Bona. de Cen- are uſed by the Judge, Ego N. re abſolvo « Vinculo ſuſpenſions in 
ſuris, dl. 3. quam Incurritti, & reſtituo te ad Executionem tui Muners wel 
I Ordins, vel ad Beneficium. In all which caſes it is requilite, that the 
offending Party do give fatisfaQtion according to the quality of his 
Fault, before he be diſmiſſed, 
Suſp.ablogref: . (48.) There is alſo a Suſpenſion ab Ingreſſu Eccleſiz from entring 
ſa Ecclefiz, Into the Church, or receiving of the Sacraments, which 'is inflited 
$s & 6 E.6. c.q. upon Lay-perſons for. ſmaller Crimes and Contempts 3 but now 
generally laid aide and diſuſed. This was a kind of minor Excom- 


— 


—  _— 


ES 


munication. 
Of Excommuni» (49.) The next Cenſure of the Church is Excommunication, 
cation. which is inflicted either ab Homine wel Fure : when 'tis inflicted 


ab Homine *tis uſually for Contumacy, in not appearing before the 
Eccleliaſtical Judge after a legal Summons, or elle tor difobeying the. 
Orders, Decrees, and Sentences of the Court, and the ſlighting of 
his Authority. 
Excommuni- (50.) When this Sentence is inflicted a Fure, *tis for ſome great 
cario ipſlo . anc] notorious Crime.as he that ſhall ſtrike in the Church or Church- 
facto. gard is by the Statute of Edw.6. Excommunicated ipſo fatto 3 as 
<4" alſo thoſe that are married without Banns or Licence, that are pre- 
Lind.de Cland. fent at, or conſenting, privy to, or atlilting at a Clandeſt ine Marri- 
4m age, are Excommunicated ipſo fatto. There are reckoned by Hoſti- 
Hot. de Sn. enſis above thirty Caſes wherein the Law impoſeth Excommunica- 
Excom. $. quis tion 3 as for Hereſie, for ſtriking a Clergy-man, cr Invading the 


poſſe:. Rights of the Church, &c. And Lindwood in his laſt Glols faith, 
there are One hundred ſeventy five Caſes of this nature. 
Excommuni- (51.) The Major Excommunication, which is for great and ſcan- 


_ Major. dalous Sins, is ſolemnly denounced by the Biſhop himſelf with great 
« I.4. 3. 
C. 105, 


terror 3 he is to be accompanied with twelve Prieſts that have 
burning Tapers in their hands, who when the dread{u] Sentence 1s 
denounced, extinguiſh their Lights and tread them under their feer. 


Now although the Fanatick and Nonconferming Party do willfully 
feclude 


- - . - 
%. - 
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ſeclude themſelves from the Congreation of Chris Church,yet this 
Sentence was ever dreaded by our Anceſtors, that were mey of = 
and Piety 3 it being a kind of binding and delivering over to Saten. 
At this day the Sentence of  Excommunicatien is 1o much feared 
and dreaded in the Greek Church, that: the moſt impudent and 
obdurate Sinners do {tartle at it. And they tell Examples of ſuch 
fad effects as have iflued thereupon, that it is one of the moſt power- 
ful Arguments to inforce Obedience, and keep them within the 
bounds of their Duty. When any is Excommuniested there, his 
company is hated and deteſted, *tis univerſally ſhun'd and avoided as Mer. Crafius, 
ſcandalous ; and they have an Opinion, that the Body of an Excom- lib. 1. Page 27» 
municated perſon cannot return to Duſt and Aſhes till the Cenſure gjcaye.p.27g. 
be releaſed. Of which there is a ſtrange Relation in Mart. Cruſius 
Hiſt. Polit. Turcogrecie : And another parallel ſtory to this related 
by Mr. Ricaut in his State y_ Greek Church. . 
(52.) He that delires to be Abſolved- and releaſed from the Sen- of 45ſotation. 
tence of Excommunicetion, mult by himſelt or his Proctor make a 
ſubmiſſion to the Judge of the Court, eſpecially if he is impriſon'd 
by the Writ de Excommunicato Capiende, he muſt put in Caution Dr. Coz, Ape- 
de Parendo Furi & ftando Mandats Eccleſie. For it is highly rea- 108y,chap-2- 
ſonable; that he who hath reſiſted the Courſe of Law, and contuma- 
cioully perlifted in Excommunication until his Iniprifonment, ſhould 
tirſt give good Security before he be truſted again, and diſcharged 
from his juſt Conhnement, | 
(53.) Theſe Cautions are of three forts; 1. Fidejuſſoria, when 2 of cautions. 
man is bound with Sureties to perform ſuch things. 2. Pignoratitia, 
when a man gives a Pledge for the performance of what is defired. 
3. Fyratoria, when the Party ſwears. One of theſe Methods is ob- 
ſerved in Abſolations, and the uſual way is an Oath from the Cri- 
minal de Parendo Furi & ſtando mandatss Eccleſia in forma Fury. Dr. Coy, Apo- 
But certainly the beſt way tor ſatisfaction is for the Ordinary to- re- 198Y> P48-1 3- 
quire a ſum of Money for Caution before he decrees Abſolution;, 
this being the beſt Security, tor thoſe that value not the Laws of 
the Church or an Oath, will yet regard their Mony, And there- 
fore where the Quakers will not ſwear to receive Ab/clution, they 
may compel the Ordinary to accey. of a ſum of Mony for Caution, 
and the Writ de -Cautione admittenda mentioned in the Regi- 
ſter, was provided as a remedy in that caſe, This Caution mult be 
offered by the Offending Party, - or his lawful ProQtor 3 for he is to 
ſatisfie de contemptu & injuria Eccleſice illata antequam a Priſona ;5 vv. 
deliberetur. It muſt be allo Idenes & ſufficiens Cautio, which is not © * 
determined by the Law, but left to the diſcretion of the Judge who 
15 to conlider the abilicies of the 'Per{on, and the qualities of the 


Offence, This power of receiving the Submiſſion of Excommuni- 
cated 
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cated Perſons that are ſignified and Impriſoned, is allowed by 4& 
5s Eliz. 23. of Parliament,” which at large {hews the manner of proceeding 
againſt ſuch'obſtinate Perſons, 117 1) 


of interdicts, (54) The third Cenfore of the Charch is an Imerdi&, Interd;- 
Inſtic, 4. t. 15, cefe ſignificat' probibere'&* wvetare, "this is a forbidding of the Cele- 
bration of Divine Offices of a certain people and then it followeth 
Nav. C. 27. nu. the Perſons whereſoever they remove, which is called Interditum per- 
= PEAR ſonale, - The ſecond is Interditium locale, which is dixedtly levell'd 
diſp-15-qu.r, gAuNt flich place 3 and'cheri thelnhabitants may be received into 
' . anotherChurch, butinor their own; The third,which is Interdittum 
| —_— is'whenboth Place'and People are fubjefted to this Cen» 
| are, '/ F{ $ 

- of the contemye ($55-) Thoſe that violate the Interdi& and celebrate Divine Ser- 
of an Interdi&. Vice, are to be puniſhed with Excommunication. During theſe times 
Tamb, ibid.q.6. Baptiſm is allowed both to Children and thoſe of riper years,becaule 
go $55 my of the frailty and uncertainty of life. The holy Euchariſt is not allow- 
cepeh ; ed, except it be in the Article of Death 3 and fo alſo is Chriſtian 
Burial denied -in 'any: Confecrated place, except it be done without 
C. 18.de Sent, Divine Offices.” This is ſometimes impoſed by the Superior for great 
Excoffi in 6, Contempt after monition 3 ſcmetimes by the Canon, as a Church is 
c. Excepil. JyterdiGed for Murther, &c. committed in it. This Cenſure is now 
An. D. 1506, Almoſt totally laid afide, only the remembrance of that great Inter- 
See the Quarrel dit which Paw! 5. laid upon the Venerians and engaged all Chriſten- 
of Paul the 5th dom in the quarrel, is ſtil! freſh in mens minds, it continuing about 
with the State three years. And when the oppreſſed Venetians began to take Arms, 

of Venice. (he matter received a ſpeedy accommodation. 
Of Penance. "(56.) Beſides theſe greater Cenſures,Eccleliaſtical Penance is uſed 
in the Diſcipline of the Church, which doth affe& the Body of the 
Extf lib.5.t.38 Penitent, ' by which/heis obliged: to give a publick ſatisfaQion to the 
| Chitrch for the feandal he hath given by evil Example. So in Pri- 
mitwe: times they were to 'give-Teſtimonies of their Reformation, 
before they were readmitted to partake of the Myſteries of the Church. 
Tn the caſe of Inceſt or Incontinency the Sinner is uſually enjoyned 
to do a publick Penance in the Cathedral or ſome publick Market, 
bare-legged and bare-headed in a white Sheet, and to make an'open 
Confethon of his Crime in a preſcribed form of Words, which is 
augmented or increaſed according to the quality of the Fault, and 
the diſcretion of the Judge. So in {maller Faults and Scandals a 
publick ſatisfa&tion or - Penance, as the Chancellor of the Dioceſs or 
other competent Judge ſhall decree, is to be made before the Mini- 
ſter, Churchwardens, or for; *>f the Pariſhioners, reſpec being had 
to the quality of the offence, nd circumſtances of the Fault; as in 
the caſes of Defamation, Cl, :ftin Marriage, ſtriking and abuſing 
of a Miniſter, or the like, | for thoſe Faults which are ——_— 
mim Q, 


- —— 
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min'd, in Tudics potiſſimum reponitur arbiirio, qui ex qualitatibus |, tote. 


Variſs majorem vel minorem penam ftatuer. lib. 4- t. 8. C. 


(57.) Yet theſe Cenfures/Toay not-only be » moderated, but alſo, Demum f. 


totally altered by a Commutation of Penance; and this hath been Of Commutati- © 


the ancient Priviledge of the Eccleſtaftical Jadge, to admit that an rag Laced: 
oblation of a ſum of Mony to. be diſtributed iz. Pios Uſus,to publick c. Accidic. 
Highways, the _ of the Poor, and (uch like Charitable Work, 9 E-2. c.2,& 3. 
be accepted in ſatisfaction of Publick Penance. This is expreſſed qq 110 
in Artical. Cliri. © Now this Power is ſolely fixed in the Biſhops tir,19. c. Deus, 
Court, not in the Arcbdeacons, or any other inferior Judge what- in fine—— 
ſoever, as is proved by the Legatine Conſiitutions, 

(58.) Phyſitians and Chyrurgions in the time of King Hen. 8. were Of Phyſitians 
to be allowed for the City of London, and ſeven miles round, by the - Chyrargi- 
Biſhop of London and Dean of St. Pauls, they calling to their affiſt- 
ance for Examination four Doctors of Phylick, and tor Chyzurgery 
other expert Perſons 3 and thoſe that PraQtice may alſo be Licenled 
by the Uniwer/ities by a particular Priviledge which is granted to 
them, In other Dioceſles, all Phy/itians a Chyrurgions are to be 3 Hen.8. c.11, 
examin'd and admitted by the Biſhop of the Dicceſs, or his Vicar 
General, And thoſe that ſhall preſume to Praftice withont the Li- 
cence of the Ordinary, ſhall forfeit the ſum of five pounds a Month ; 
which Act doth particulacly defend and preſerve. the Priviledges of 
the two Univerſities. : 

(59.) Every Clerk that paſſeth qut of one Dioceſs into.another, Letters Dimil- 
ought to have the Le:ters Dimiiſſory or Commendatory of his Diore- (011; 
fan, to teltifie of the Sobriety of his Life and Converſation, leſt he —__ 1.7.5. 
having lived diſorderly in one Dzcce/s, ſhould only fly into. another yer. lock io. 
for Refuge and ProteQion. * And neither Inſtitution nor Orders are ceſe, 
regularly to be granted without theſe, £4 

(60.) The four Solemn Times for conferring of Orders are the The Times of 
Ember-weeks, (they were originally called Þmber-days, becauſe then 0rdination. 
they only eat Cakes baked under Aſhes,that fo they might be minded 
that they were only Aſhes, and ſoſhould turn hen, poly it is not Extf |i.1.t.11- 
lawful for any Biſhop to Ordain out of thoſe Ser-times, without a Canon 34- 
Faculty from the Metropolitan. And the Perſons to be Ordained 
muſt have theſe qualities, A Title to a Cure, Fellow of s Colledge, _— 
Maſter of woud 4 five years ſtanding.that liveth at bus own Charge. 

And in caſe thele qualitications be abſent,the Biſhop that Ordains him 
is to provide for him till he prefer him to ſome living. And by an . 


Ack of Queen Eliz. for the Reformation of Diſorders in the Minifters 13 Eliz. c. 12. 


of the Church, the Perſon to be Ord-*4ed muſt bring a Teſtimonial 

to the Biſhop of his honeſt life 3 be © "te to give an account of his 

Faith in Latin. and alſo firſt ſubſcrib %e Thirty nine: Articles. For Can. 125. , 

which Letters of Orgers, there is to be . but Ten (hillings at a” 
; — — The 
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ADVERTISEMENT. 


HE ORPHANS LEGACY; or, 4 Teftamentiary 
Abridgment, in Three Parts, viz. | 
1, Of Laſt Wilks and Teſtaments. 
| 2, Of Executors and. Adminiſtrators. 
3, Of Legacies and Deviles. 

Iherein the moſt material Points of Law relating to that Sub- 
Jett are ſuccinftHly Treated, as well according to the Common and 
Temporal,as Eccleſiaſtical and Civil Laws of this Realm. Illuſtrated 
with a great variety of ſele& Caſes in the Law, ef both Profeſſions 
asi well delightful in the Theor” as uſefwl for the praftice of all ſuch 
.as ffudy the: one, or are either « we or paſſive in the other. By the 
ſame Author. SY 
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